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PREFACE. 


By  section  22^  amendatory  of,  and  as  an  additional  sec- 
tion to,  article  4  of  the  Constitntion  of  the  State  of  Ohio, 
proposed  to  the  electors  of  the  state,  and  by  them  adopted 
at  the  annnal  October  election,  1875,  it  Avas  provided  that 
"  a  commission,  which  shall  consist  of  live  members,  shall 
be  appointed  by  the  governor,  with  the  advice  and  consent 
of  the  senate,"  ...  ^'  to  dispose  of  such  part  of  the 
business,  then  on  the  dockets  of  the  Supreme  Court,  as 
shall,  by  arrangement  between  said  Commission  and  said 
court,  be  transferred  to  such  Commission ;  and  said  Com- 
mission shall  have  like  jurisdiction  and  power,  in  respect 
to  such  business,  as  are  or  may  be  vested  in  said  court." 

"  A  majority  of  the  members  of  said  Commission  shall 
be  necessary  to  form  a  quorum  or  pronounce  a  decision,  and 
its  decision  shall  be  certified,  entered,  and  enforced  as  the 
judgment  of  the  Supreme  Court,  and  disposed  of  as  if 
such  Commission  had  never  existed." 

The  same  section  also  provides  that  the  reporter  of  the 
Supreme  Court  shall  be  the  reporter  of  said  Commission. 

In  accordance  with  said  section,  the  governor,  with  the 
advice  and  consent  of  the  senate,  appointed  Josiah  Scott, 
LuTHBB  Day,  Henry  C.  Whitman,  D.  Thew  Wright,  and 
W.  W.  Johnson  members  of  said  Commission ;  and  on  the 
2d  day  of  February,  1876,  the  Commission,  so  composed, 
organized  by  electing  Josiah  Scott  Chief  Judge  for  one 
year  thereafter. 

On  the  17th  day  of  March,  1876,  Henry  C.  Whitman 
resigned,  and  the  governor  appointed  T.  Q.  Ashburn  to 
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fill  the  vacancy  in  said  Commission,  occasioned  by  the 
resignation  of  Henry  C.  Whitman,  and  he  was  sworn  into 
'office  March  18, 1876. 

By  an  act  of  the  General  Assembly,  of  April  6, 1876,  it 
was  provided  that  the  decisions  of  the  Supreme  Court 
Commission  be  reported  in  separate  volumes,  and  same 
series  of  the  Ohio  State  Reports. 

The  Commission  adopted  the  rules  of  the  Supreme 
Court,  as  far  as  practicable. 

Rule  VI.  is  as  follows :  "  A  syllabus  of  the  points  de- 
cided by  the  court,  in  each  case,  shall  be  stated  in  writing, 
by  the  judge  assigned  to  deliver  the  opinion  of  the  court, 
which  shall  be  confined  to  the  points  of  law  arising  from 
the  facts  of  the  case  that  have  been  determined  by  the 
court;  and  the  syllabus  shall  be  submitted  to  the  judges 
concurring  therein,  for  revisal,  before  publication  thereof; 
and  it  shall  be  inserted  in  the  book  of  reports,  without 
alteration,  unless  by  consent  of  the  judges  concurring 
therein." 

This  volume  contains  the  cases  for  report,  decided  by 
the  Commission,  at  the  December  term,  1877,  prior  to  May 
29, 1878. 
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SUPREME  COURT  COMMISSION  OF  OHIO 

DECEMBER  TERM,  1876. 
(AFTER  FEBRUARY  9,  1877.) 


fbbsekt: 


Hon.  LUTHER  DAY,  Chief  Judos. 
Hon.  JOSIAH  SOOTT,  ] 

Hon.  D.  THEW  WRIGHT,  1  r„^^ 
Hon.  W.  W.  JOHNSON,  H^w?™- 
Hon.  T.  Q.  ASHBURN,         J 


John  W.  Carter  v.  Lillib  B.  Reddish  et  al. 

In  the  construction  of  a  will,  it  is  well  settled  as  a  paramount  rule,  in  this 
state,  that  the  intention  of  the  testator,  as  gathered  from  the  whole 
will,  most  control,  when  such  intention  is  not  in  conflict  with  the  law  or 
against  public  policy. 

Words  in  a  will  are  to  be  understood  according  to  their  ordinary,  natural, 
and  legal  signification,  unless  it  is  manifest  from  the  context,  or  from 
other  provisions  in  the  will,  that  the  testator  has  used  them  in  a  differ- 
ent sense,  and  unless  the  sense  in  w'bich  they  were  used  is  clearly  ap- 
parent. 

Where  real  estate  is  devised  to  A.,  an  infant  son  of  the  testator,  in  gen- 
eral terms,  and  the  devise  is  followed  by  9k  habendum  "  during  his  natural 
life,  and  to  his  heirs,"  together  with  a  limitation  over  to  certain  nephews 
and  nieces,  in  case  A.  shall  die  within  age,  and  without  lawful  issue,  the 
words  "  heirs  *'  in  the  habendum  will  be  construed  as  a  word  of  limitii^ 
VOL.  XXZU-*1  1 
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tioiij  enlarg^ni*:  the  life  estate  to  a  defeasible  estate  in  fee-simple,  if  sueli 
coTiKtruclion  be  conformnble  to  the  general  scope  of  the  will,  and  the 
apparent  iicheme  of  disposition,  and  consistent  with  all  the  other  prtN 
'visinnR  r*f  the  will ;  and  where  a  different  construction  would  leave  lb© 
fee  of  the  premiaii«  undisposed  of,  in  the  event  of  A.'s  death,  without 
ifi^ue,  after  bt'eoming  of  full  age. 
i.  The  47th  section  of  the  wills  act  of  1840,  and  the  corresponding  53d  sec- 
tion of  mir  pr<*ftRnt  wills  act,  were  intended  merely  to  forbid  the  appli- 
cation of  the  rule  in  Shelley's  case,  where  such  application  would  de- 
feat the  manifest  intention  of  the  testator. 

Erroe  to  the  Superior  Court  of  Cincinnati. 

The  defendants  iu  error,  who  are  the  children  of  Ste- 
venson Reddish,  deceased,  brought  their  action  in  the  court 
below,  to  recover  the  possession  of  a  lot  in  the  city  of  Gin- 
cinuati,  to  w fitch  they  claim  title  as  devisees  in  fee  under 
the  will  of  tlieir  grandfather,  Thomas  B.  Reddish.  Plaint- 
iff in  erroTj  who  was  defendant  in  the  original  action, 
cluiiiiE^  title  to  the  same  premises,  under  a  conveyance  in 
fee-sini[^Iu  made  by  Stevenson  Reddish  in  his  lifetime. 
The  lot  in  controversy  is  one  of  those  devised  by  the  will 
to  Stevenson  Reddish  ;  and  the  rights  of  the  parties  de- 
pend on  the  question  whether  under  this  will  Stevenson 
Reddish  took  an  estate  in  fee-simple,  or  a  mere  life  estate 
in  the  property  devised  to  him. 

The  court  below  held  that  the  will  in  question  gave  to 
Btevenson  but  a  life  estate  in  the  premises,  and  entered 
judgment  for  plaintiffs  below. 

Plaintiff  in  error  aaks  a  reversal  of  this  judgment  on  the 
ground  of  supposed  error  in  the  construction  given  to  the 
will  by  the  court  below. 

The  teatatorwaB  possessed  of  considerable  property,  both 
real  an^l  jiersonalj  and  resicfed  in  Cincinnati.  He  had  two 
infant  children,  Sarah  and  Stevenson,  and  a  wife,  in  whom 
he  appears  to  liavc  had  no  confidence.  He  had  a  brother 
and  sister,  residing  in  Manchester,  England,  each  of  whom 
had  a  family  of  cldldren.  He  made  the  will  in  question  in 
March  J  1831,  when  he  was  conteniplating  a  visit  to  Eng- 
laud.    The  ship  on  which  he  sailed  was  wrecked  on  the 
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voyage,  and  he  was  lost.  The  main  provisions  of  the  will 
which  relate  to  the  disposition  of  his  property  are  as  fol- 
lows: 

"  I  give  and  bequeath  to  my  daughter  Sarah  the  follow- 
ing  real  estate  belonging  to  me,  viz :  My  house  and  prem- 
ises on  West  Third  street ;  my  house  and  premises  on  Mc- 
Allister street,  near  to  Fourth  street,  east ;  my  house  and 
all  premises  on  New  Market  (or  Eighth  street) ;  my  house 
and  premises  on  Cherry  street,  or  alley;  my  house  and 
premises  on  AVest  Fourth  street  (a  frame) ;  a  lot  of  ground, 
purchased  of  AVilliam  Pierson,  nearly  opposite  to  Phillips 
&  Speer's  paper  mill,  and  a  lot  of  ground,  purchased  of 
William  Ilill  Woodward  and  wife,  situated  in  the  northern  '^ 

liberties  in  the  township  of  Millcreek,  being  parts  of  lot  '^ 

No.  26,  as  per  deed,  etc.  ^  -^ 

"  I  give  and  bequeath  to  my  son  Stevenson  th^  following  :    •  *^ 

real  estate,  belonging  to  me,  viz :  My  house  and  lot  on  Har-  Jl 

rison  street ;  my  brick  house  and  premises  on  West  Fifth  !W 

street;    my   frame  house   and  premises   on    West    Fifth  J-^ 

street ;  my  two  brick  houses  on  Centre  street,  together  with  ''|- 

a  lot  on  which  they  stand ;  my  frame  house  and  lot  on  i: 

Centre  street,  near  the  corner  of  Smith  street ;  my  frame  >?  J 

house  and  lot  on  West  Front  street,  formerly  owned  by 
Anthony  Thompson  and  William  Kenyon  conjointly ;  also  ?, 

a  lot  of  ground  in  the  town  of  Springfield,  Ohio,  purchased  c 

of  John  and  Elizabeth  Baldwin  ;  see  records  of  Hamilton  ]■ 

county,  book  23,  p.  424.     Each  of  my  aforesaid  children  to  'X 

have  and  to  hold  the  same  during  their  natural  lives,  and  »j 

to  their  heirs,  and  in-  case  of  the  decease  of  both  of  my 
aforesaid  children  before  they  may  be  of  maturity  accord- 
ing to  law,  and  without  lawful  issue,  then  the  whole  of  the 
aforesaid  real  estate,  as  also  all  the  real  and  personal  estate, 
or  any  property  whatsoever,  which  may  be  coming  to  them 
through  this  my  last  will,  to  be  left  to  the  surviving  chil- 
dren of  my  sister  Elizabeth  Bentley,  and  my  brother  John 
Reddish,  both  of  the  town  of  Manchester,  in  England, 
equally  tO'Share  and  share  alike  the  same.  I  give  and  be- 
queath to  my  children  as  aforesaid  the  whole  of  my  remain- 
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ing  property,  whether  real  or  personal,  not  enumerated 
heretofore,  subject,  however,  to  the  disposal  other  ways  of 
any  part  or  parts  thereof  (as  I  may  see  fit  hereafter),  to  be 
I'' .  equally  divided  between  the  said  Sarah  and  Stevenson,  at 

'i^.f'  the  time  the  said  Sarah  becomes  of  age." 

^-  **  I  will  that  the  guardian  of  my  children  take  into  his 

sifl'i  kind  keeping  the  following  articles,  to  be  given  up  to  them 

^' ;.  before  or  at  the  time  they  and  each  of  them  become  of  age 

*? '  (as  he  shall  see  fit),  viz  :  My  portrait,  painted  by  Corwine, 

1^  V  together  with  a  mantel  time-piece,  now  in  possession  of 

Ut.  ,  guardian,  together  with  my  jewelry,  plate,  trinkets, 

^^    '.         etc.,  with  the  exception  of  my  gold  patent  lever  watch,  seal, 
^^*-  etc.,  to  be  given  to  my  daughter  Sarah,  at  the  time  afore- 

I'    ♦  ffaid. 

p  "  The  residue  of  the  articles  above  alluded  to — viz.,  my 

^^■-  iron  chest  or  safe  ;  my  gold  patent  lever  watch,  chain,  seal, 

^  and  key ;  my  books,  of  every  description  ;  my  desk,  with 

p' \;  the  boxes,  trunks,  etc.,  and  in  fact  all  of  which  may  be 

^]V  found  in  my  office  (not  otherwise  disposed  of) — to  be  given 

pr  to  my  son  Stevenson  as  aforesaid.     And  in  case  the  decease 

fct  of  both  my  said  children  before  becoming  of  age,  then  the 

r '^  aforesaid  property,  as  well  as  all  other  property  of  which 

f|;  tiiey  may  be  possessed,  or  might  become  possessed  on.  their 

becoming  of  age,  shall  be  given  up  to  the  surviving  chil- 
dren of  my  brother  and  sister,  now  residing  in  Manchester, 
or  elsewhere,  as  aforesaid.  I  will  that  my  executors  take 
immediate  possession  of  all  my  furniture,  beds  and  bedding, 
►f  ^\  etc.,  wheresoever  the  same  may  be  found,  and  dispose  of 

1^  the  same  to  the  best  advantage,  placing  the  amount  thereof 

|;-  to  the  credit  of  my  children,  share  and  share  alike." 

L- '  "  Further,  I  will  it  to  be  understood  that  at  the  time  my 

Af  eldest  child,  Sarah,  becomes  of  age,  and  a  division  of  my 

t-  property  takes  place,  that  the  guardian  is  still  to  retain  the 

fj^  share  coming  to  my  son  Stevenson  until  he,  my  said  son, 

'^'-  becomes  of  full  age,  according  to  law,  and  then  the  said 

&;  share  to  be  given  immediately  up  to  him,  and  the  functions 

of  the  guardian,  as  also  the  executor  or  executors,  to  cease. 
"  Jm  regard  to  a  certain  piece  of  property  situated  on 
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Third  street,  and  being  part  of  lot  No.  109,  in  the  town 
of  Cincinnati,  I  wish  it  to  be  understood  that,  although  the 
same  may  have  been  conveyed  by  me  on  the  19th  day  of 
August,  1826,  to  my  wife  Phoebe,  subject,  however,  to  my 
own  control  thereafter,  that  the  same  be  strictly  retained 
and  given  up  to  my  daughter  Sarah  by  my  exceiitors,  as 
before  provided  for  in  this,  my  last  will ;  the  &aid  Phoebe 
having  never  been  worthy  of  such  a  gift,  and  said  deed 
being  forced  from  me,  by  her  threats  to  destroy  certain 
property  in  notes,  bills,  etc.,  which  she  had  willfully  pur- 
loined and  secreted,  E.  Hotchkiss  and  J.  Foster,  Esq., 
being  witnesses  to  the  transaction." 

Aaron  F.  Perry  y  of  Perry  &  Jenney,  for  plaintiff  in  error: 

I.  There  is  no  expression  in  the  will,  indicating  that  tea- 
tator  had  any  other  estate  in  his  mind  for  any  one,  tlian  an 
estate  in  fee.  He  spoke  in  the  concrete  of  ''  real  estate," 
of  "  property,  real  and  personal."  It  was  dovi^ed  to  his 
children,  and  if  they  should  live  to  maturity,  it  was  to  re- 
main theirs.  But  in  case  of  the  death  of  both,  it  was  to  be 
"  left,"  "  given  up"  to  other  devisees. 

Had  it  been  given  to  them  for  life  only,  the  interest, 
rents,  and  accumulations  during  their  lives  Khoiild  have 
been  theirs.  On  the  contrary,  all  these  accumulations  were 
to  become  a  part  of  the  estate,  and  if  anything  had  to  be 
"  given  up"  to  nephews  and  nieces,  all  was  to  be  given  up, 
which  otherwise  had  been  given  to  his  children.  Tliere  U 
no  indication  that  the  property,  which,  in  the  oontingcncy 
supposed,  was  to  be  "left"  or  '* given  up"  to  the  children 
of  his  brother  and  sister,  was  to  be  theirs  in  any  different, 
superior,  or  more  unlimited  sense,  than  it  was  tu  be  bis  own 
children's,  in  case  they  should  live  to  enjoy  it  If  his  chil- 
dren should  live  to  get  possession,  to  a  disposing  age,  there 
is  no  indication  it  was  to  be  "  left"  or  "given  up"  to  any- 
body. 

If  a  different  intention  anywhere  appears,  it  is  in  the  ha- 
bendum. 

The  meaning  which  does  appear  there  is  in  no  sense  in- 
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consistent  with  the  devising  clause.  Hawkins,  203,  204;  1 
Kedtield  on  Wills,  473,  sec.  4 ;  lb.,  n.  6 ;  Frogmorton  v.  Holly ^ 
dmu  3  Bnrr.  1623 ;  Hawkins,  136,  137,  215. 

A^  to  dying  without  issue:  Hawkins,  215;  Redfield  on 
Wills  706. 

An  express  estate  for  life  to  a  devisee  may  be  enlarged 
by  inipliciition.  See  authorities  already  cited;  King  v. 
King^  12  Oiiio,  3D0.  K,  then,  an  express  estate  for  life 
niiiy  be  cnhirged  by  implication,  it  may  assuredly  be  en- 
larged by  expres-^  words.     Hawkins  on  Wills,  75. 

The  langiiiige  in  this  will,  "decease  .  .  .  without 
issue,"  dries  nut  mean  "  a  general  failure  of  issue,"  but  does 
mean  fuilore  ot"  issue  living  at  the  time.  Parish's  Heirs  v. 
Ferns,  6  Oiiro  St.  563;  IfUes  v.  Gray,  12  Ohio  St.  320; 
Hawkins,  176,  214;  3  Greenleafs  Cruise,  444. 

IL  If  I  am  right  in  the  construction  of  this  will,  there 
was  no  life  estate  in  testator's  children,  and  no  remainder 
to  their  lieirri,  isHno,  children,  or  descendants.  Consequently 
the  rule  in  Shelley's  case  has  no  bearing  on  it.  But  if  the 
other  side  i^  right  in  supposing  the  will  to  devise  a  life  es- 
tate to  testator's  children,  with  remainder  in  fee  or  intail  to 
heirs,  uhihlron,  is.-^ue,  or  descendants,  the  rule  in  Shelley's 
case  h  in  ]Ti>int. 

The  ,saine  reni:irk  is  true  of  section  53  of  the  wills  act  (2 
S.  k  C.  IGiO),  which  is  identical  with  section  47  of  tlie  wills 
act  of  1840  (Swiurs  Stat.  319),  and  cbmmonly  spoken  of  as 
abr'lishing  the  rule  in  Shelley's  case.  The  present  will, 
having  been  made  in  1831,  can  not,  of  course,  be  affected 
by  a  statute  pas^sed  long  after  the  title  vested  under  the 
wilL 

As  to  whether  the  rule  in  Shelley's  case  is  operative  in 
Oliio,  see  12  Ohio,  471 ;  2  S.  &  C.  1626,  Judge  S^'an's  an- 
noraiion. 

The  rule  in  Sliolley's  case  has  been  used  as  a  rule  of  con- 
struction, like  any  other  rule,  to  ascertain  the  meaning  of 
a  testator.  In  this  sense  I  do  not  understand  it  to  have 
been  abolished  or  impaired.  It  has  also  been  used  as  an 
imperutivo  rule  of  property,  to  be  enforced  even  as  against 
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the  intention  of  testator.    In  this  latter  sense  it  has  been 
abolished  by  the  Ohio  statute,  and  extensively  elsewhere, 

"  The  great  difficulty  has  been,"  says  Kent,  '^  to  settle 
where  the  rule,  and  where  the  intention  in  opposition  to 
the  rule,  shall  prevail."  4  Kent,  721.  Nearly  two  years  r^ 
after  Reddish's  will  vested  his  estate  in  somebody,  our  su- 
preme court  held  the  rule  in  Shelley's  case  to  be  in  force  in 
Ohio,  as  an  arbitrary  rule  of  property.  McFeeley^s  Lessee  v. 
31oore's  Heirs^  5  Ohio,  465.  More  than  ten  years  afterward^ 
December  7, 1843,  after  arguments  unusually  full  and  elab* 
orate,  Armstrong  v.  Zane^  12  Ohio,  287,  and  King  v.  Beck^ 
12  Ohio,  390,  were  decided.  In  Armstrong  v.  Zane^  the  court 
expressly  asserted  the  rule  as  a  rule  of  property,  and  such 
was  clearly  the  ground  of  decision  in  the  other  cases.  It 
is  quite  clear,  therefore,  that  if  an  application  had  been 
made  to  any  court  in  Ohio,  having  jurisdiction  to  construe 
Keddish's  will,  any  time  within  fifteen  years  of  its  taking 
effect,  the  rule  in  Shelley's  case,  so  far  as  pertinent,  would 
have  prevailed  in  its  arbitrary  sense. 

Indeed,  all  the  cases  decided  in  Ohio  on  the  basis  of  the 
rule,  were  cases  where  the  language  construed  would  have 
caused  more  difficulty  as  to  the  real  intention,  than  is  caused 
by  the  language  in  Reddish's  will. 

In  Green  leaf 's  Cruise,  he  says  the  rule,  "  as  now  settled 
and  expounded  by  modern  decision,"  has  the  following 
qualification,  viz  :  "  Unless  it  clearly  and  unequivocally  ap- 
pear that  the  words  (i.  e.,  heir  or  heirs  of  the  body)  are  used 
merely  as  descriptio  personarum"  2  Greenl.  Cruise,  305,  top 
paging  381,  n.  1.  The  note  also  states  that  Judge  Story 
regarded  the  rule  in  the  United  States  as  a  rule  of  con- 
struction. 

The  will  of  Reddish,  in  the  devising  clause,  was  broad 
enough  to  carry  a  fee.  The  general  frame  of  it  was  in  ac- 
cord with  the  idea  of  a  fee  in  the  first  takers.  Then  in  the 
habendum  clause,  "  to  have  and  to  hold  to  them  during 
their  natural  lives  and  to  their  heirs,"  without  break,  punc- 
tuation, or  restriction  of  meaning ;  then  the  devise  over  is 
on  condition  of  first  devisees  "  dying  before  maturity y"  which 
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language  would  by  itself  ealarge  a  life  estate  to  a  fee  sim- 
ple by  implication.  Then  another  branch  of  the  condition, 
**  dying  ■without  issue,"  expressly  limited  to  a  particular 
timcy  Hud  yet  further  by  legal  construction,  not  meaning  a 
general  failure  of  issue,  therefore,  never  at  any  time  held  to 
restrict  a  fee,  but  always  to  make  a  condition  for  the  devise 
over. 

There  is  nothing  in  the  will  which,  by  recognized  rules 
of  construction,  can  limit  the  fee  simple,  which  was  clearly 
given  in  the  devising  clause,  and  again  in  the  habendum. 
Besides  thisj  tlie  devise  over  is  unmistakably  a  fee  given  in 
Siibsii(ation  of  the  fee  tirst  given  to  testator'a  children,  iu 
case  that  fee  should  be  defeated  by  the  happening  of  spe- 
eiiic  conditions,     1  Redfield  on  Wills,  421. 

Edward  Colston^  also  for  plaintiff  in  error: 

We  insist  that  Stevenson  Reddish  took  a  fee  simple  by 
the  will  of  his  father,  Thomas  Reddish,  in  the  property  in 
question,  and  that  the  children  of  Stevenson,  who  arc  the 
plaintiffs  in  this  suit,  took  nothing  under  their  grandfather's 
(Thomas  Reddish)  will.  That  by  said  will  the  children  of 
Stevenson  acquired  no  title  whatever  in  or  to  the  lands  and 
other  property  devised  to  Stevenson. 

Tlie  words  "during  their  natural  lives  and  to  their 
heirs,"  taken  alone  will  convey  a  fee,  by  force  of  the  rule 
in  Shelley's  case.  See  Fearne  on  Remainders,  vol*  1,  (niarg.) 
p.  149,  par,  20 ;  lb.,  (marg.)  p.  193,  last  par.  (3d  Anier,  from 
8th  Loud,  ed.);  rrcstou  on  Estates,  268,  ch.  Ill,  vol  1; 
4  Kent's  Com.  (marg.)  215;  Williams  on  Real  Property, 
top  ji,  248  (marg.  p.  234)  et  seq. ;  Law  Library,  7th  vol, 
(Essay  on  Disposition  of  Real  Estate) ;  MeFcdys  Leasee  v. 
Moore's  Heirs^  5  Ohio,  4(15;  Armstrong  v.  Zones  lltirs,  12 
Ohio,  287;  Beck,  Adm'r  of  King^  v.  King's  Jleira^  12  Ohio, 
890. 

Section  5S  of  our  present  wills  act  (S,  &  C,  16,  26), 
which  has  abolished  the  above  rule  in  this  state,  so  far  as 
its  api>lication  to  devises  is  concerned,  was  passed  March 
23,  1840  (see  1  Curwen,  691;  sec.  47  of  the  wills  act  of 
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1840),  nine  years  after  the  making  and  probating  of  this 
will. 

This  will  can  not  therefore  be  affected  by  this  subsequent 
act  of  the  legislature.  De  Peyster  v.  Clendenning^  8  Paige's 
Ch.  296,  304;  Shoonmaker  v.  Sheely,  8  Hill  (K  Y.),  1G5  ;  12 
Ohio,  471. 

It  is  perfectly  clear,  then,  that  if  the  testator  had  stopped 
at  the  word  "  heirs,^'  that  if  the  will  contained  no  other 
words  descriptive  of  the  quantity  of  interest  than  the  words 
"to  have  and  to  hold  during  their  natural  lives,  and  to 
their  heirs,"  that  each  child,  Sarah  and  Stevenson  Reddish, 
would  have  taken  a  fee  in  their  respective  devises. 

It  remains  to  conside/ what  effect  the  words  immediately 
following  the  word  "  heirs  "  have. 

We  deny  that  these  words,  "and  in  case  of  the  de- 
cease of  both  of  my  aforesaid  children  before  they  be  of 
maturity,  according  to  law,  and  without  lawful  issue,**  which 
introduce  the  ulterior  devise,  have  the  effect  of  impairing 
the  meaning  of  the  word  "Aeirs"  occurring  in  tlie  prior 
devise,  so  as  to  exempt  that  prior  devise  from  the  oper- 
ation of  the  rule  in  Shelley's  case.  On  the  contrary,  that 
these  words  do  not  refer  at  all  to  the  quantity  of  estate 
bestowed  by  the  first  devise,  but  that  they  simply  designate 
a  contingency  on  the  happening  of  which  the  estate  cre- 
ated by  the  first  devise,  whatever  is  the  quantity  of  that  estate^ 
shall  pass  over.  The  contingency  named  is  the  decease  of 
both  Sarah  and  Stevenson  under  maturity  according  to  law 
— that  is,  under  twenty-one,  and  without  lawful  i&siic.  1 
Fearne,  149, 193;  4  Kent's  Com.  214  et  seq.;  5  Ohio,  4G5; 
4  Preston  on  Estates,  273-284. 

As  to  the  rule  of  construction  where  the  testator  uses  legal 
words,  see  Fearne  Con.  Rem.  168  et  seq.;  and  the  multi- 
tude of  cases  there  cited  in  margin;  2  Jarm.  on  Wills,  top 
1».  204  (marg.  p.  277)  et  seq. ;  lb.,  top  p.  526  (marg.  ]>.  744), 
17th  rule  of  construction ;  2  Williams'  Ex.  (2d  Amer.  ed.) 
788,  789 ;  Ide  v.  Ide,  5  Mass.  500 ;  Mowai  v.  Carow,  7  Paige, 
828;  Lord  Alvanley,  in  Poole  v.  Poole,  3  Bos.  &  PuU  G20; 
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Lord  Eldon,  in  Je^son  v.  Wright,  2  Bligh,  56;  Lord  Kedes- 
dale,  10  S.  a 

As  to  the  construction  to  be  given  to  the  words  ''dying 
without  issac,"  sec*  2  Jarman  on  Wills,  301,  418,  428 ;  Will- 
iaras  on  Real  Prop,  210,  n.  1 ;  Parish's  Hem  t,  Ferris^  6 
Ohio  St.  563;  Niles  v.  Gregory,  12  Ohio  St.  B'20. 

As  to  what  is  meant  by  "heirs,"  see  2  Jar*  an  WilU, 
204, top  paging;  1  Feanie  on  Con.  Rem.  149;  4  Pick.  198, 
205;  2  Piek,  243;  19  Barb.  500;  31  Wend,  521;  Kbig  v- 
Beek,  15  Ohio,  550;  A^tevenson  v.  Eoam,  10  Oian  St.  S07 ; 
Collier  V.  CotliEr,  3  Ohio  St.  369;  Niles  v.  Grag,  12  Ohio  St 
320. 

llatihtws,  Ramf^nt  cj'  Matthews,  for  defendants  in  error: 
It  is  contended,  on  behalf  of  the  defi^ndants  in  error, 
that  Stevenson  RuilJiah  had  a  life  estate  merely,  with  re- 
mainder in  fee  to  the  issue  of  Stevenson  Reddish,  who 
should  sarvive  him  (or,  what  would  be  a  legal  equivalent 
uudtjr  our  statutes  to  restrict  entailments — a  fee  tail  in 
Stevenson  Heddish),  with  remainder  over  by  way  of  ex- 
ecutory devi?^e  in  the  event  that  he  should  die  under  age, 
and  without  iss^ne  surviving  him,  to  the  Borviviiig  children 
of  the  testator's  brother  and  sister.  Parrish's  Ildrs  w  Feiris 
et  ai,  6  Ohio  St.  563. 

It  may  be,  tliat,  if  the  devise  had  been  in  tliese  words, 
"  I  give  and  bequeath  to  my  son  Stevenson  tlie  following 
real  estate,"  and  it  had  stood  alone,  without  any  qualify- 
ing context,  the  estate  of  Stevenson  would  have  been  a  fee 
Bim[^le.  But  that  is  not  the  case.  The  language  cited  is 
followed  by  the  immediate  context,  "  each  of  my  aforesaid 
children  to  have  and  to  hold  the  same  during  their  natural 
lives,  and  to  their  heirs,  and  in  case  of  the  decease,"  etc. 
The  plain,  obvious,  popular  meaning  is  that  be  shall  not 
convey  it  away  from  his  children.  When  that  life  estate 
should  be  ended,  he  then  gives  it  to  the  heirs  of  liis  son 
Stevensou;  and  who  he  meant  by  his  son^s  heirs  is  evi<lent 
enough,  for  he  further  provides,  that  if  his  son  should  die 
under  age  and  witbout  surviving  issue,  the  estate  intended 
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for  those  heirs  shoulil  go  to  the  children  of  his  brother  and 
Bister.  His  soa'fl  heirs,  then,  for  whom  he  desires  to  make 
pmvisiion,  are  liis  son's  issue  living  at  his  son's  death.  Ho 
pravides  fipt*t  for  his  son ;  then  for  his  son's  issue,  if  ho 
leave  any;  thoti,  if  he  dies  without  leaving  any,  for  his 
nephews  and  nieces* 

This,  we  submitj  is  the  natural  construction  of  the  will 
— what  would  occur  to  plain  people,  looking  at  it  merely 
to  discover  its  meaning,  and  taking  its  language  in  its 
usual  and  ordinary  sense,  as  opposed  to  the  artificial  and 
technical  interpretation  forced  upon  it  by  the  use  of  arbi- 
trary nile.^j  applied  in  a  cheap,  mechanical,  and  inconsid- 
erate way.  iSmiih  \\  Hawkins,  27  Ohio  St.  371 ;  Harkness 
r.  Corning,  24  Ohio  St.  416. 

If,  in  tbe  ease  at  bar,  the  words  "and  to  their  heirs," 
occurring  after  the  limitation  to  the  testator's  son  and 
daughter,  *'  during  their  natural  lives,"  be  restricted  to 
mean  "  heirs  of  their  bodies,"  or  "issue,"  then,  the  estate 
devised  would  ho  an  estate  tail  in  Stevenson  Keddish,  ex- 
ecuted by  our  statute  to  restrict  entailments,  in  his  issue, 
the  plaintiffs  below,  as  an  estate  in  fee  simple.  Roddy  v. 
Fitzgerald,  G  IT.  L.  C.  823.  And  such  a  construction  is 
eupport^d  V)y  the  consideration,  elsewhere  urged,  that,  as 
the  ulterior  limitation  over  was  to  take  effect  only  on  the 
death  of  the  testators  son  under  age,  and  without  issue, 
the  intention  was  numifested  that  the  issue  of  Stevenson 
were  the  persons  described  as  his  heirs.  K  so,  it  is  im- 
material whether  they  take  by  descent  or  by  purchase.  In 
the  former  case,  their  father  had  an  estate  tail ;  in  the  lat- 
ter, an  estate  for  life  merely.  The  result,  so  far  as  this 
controversy  is  concerned,  is  the  same  either  way. 

We  can  understand  that  a  devise  for  life  maybe  enlarged 
to  an  estate  tail,  by  implication,  arising  in  consequence  of 
a  limitation  over  or  a  dying  without  issue  living,  and  be- 
fiire  attaining  a  particular  age  ;  because,  in  such  a  case,  the 
intention  of  the  testator  to  make  the  issue  of  the  first 
taker  an  object  of  his  bounty  is  plain;  and  such  an  inten- 
tion upon  the  limitations  in  Reddish's  will  would  be  strictly 
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executed  by  the  operation  of  our  statute  of  1811,  to  restrict 
eatailmects,  which  would  make  Stevenson  Reddish  the  first 
donee  in  tail,  but  for  his  life  only,  perfecting  the  fee  ab- 
solutely in  his  issue. 

The  plain  and  manifest  intention  of  the  testator,  to  limit 
to  his  sou  Stevenson  an  estate  for  his  life  only,  is  expressly 
declared,  and  can  be  defeated  only,  if  at  all,  by  the  appli- 
cation of  the  rule  in  the  Shelley  case. 

Whether  that  apiilieation  will  be  made,  depends  on  the 
effect  this  court  will  give  to  the  decision  in  the  case  of 
King  v.  Beck^  15  Ohio,  569.  According  to  that  decision,  it 
is  ini possible  to  distinguish  this  case  from  that. 

Since  the  passage  of  the  act  of  1840  relating  to  wills 
(8ee,  47),  no  controversy  could  arise  upon  such  limitations 
as  are  contained  in  lieddish's  will. 

D[i\  the  testator  use  the  words  in  question  for  the  pur- 
pose of  giving  t<)  bis  son  and  daughter,  in  case  they  at- 
tained full  age,  the  absolute  power  of  alienation;  or  did  he 
use  them  to  deBerilie  a  class  of  persons  to  take  the  estate 
after  the  death  of  his  son  and  daughter?  Now,  there  is 
nothing  whatever  in  the  will,  other  than  these  very  words 
themselves,  to  show  that  he  meant  to  enlarge  the  estate  of 
his  son  and  daughter  beyond  an  estate  for  life ;  and  the 
use  of  the  words  descriptive  of  the  estate  given  to  them, 
*'to  have  and  to  ht»hl  the  same  during  their  natural  lives,"- 
is  entirely  inconsistent  with  such  a  result.  A  testator  inops 
consilii^  may  bo  supposed  to  have  used  the  words,  "and  to 
their  Acm^?,"  in  a  vague  and  indeterminate  sense,  for  the 
technical  and  popular  usage,  to  which  they  are  subject,  dif- 
fers and  varies  widely;  but  the  phrase,  ^^ during  their  nat- 
ural lives,''  as  applied  to  an  estate  in  lands,  is  not  capable 
of  ambiguity.  The  technical  and  popular  meaning  are 
identical  and  uniform. 

BcoTT,  J.  In  the  construction  of  a  will,  it  is  well  settled 
as  a  paramount  rule,  in  this  state,  that  the  intention  of  the' 
testator,  as  gathered  from  the  whole  will,  must  control, 
when  such  intention  is  not  in  conflict  with  the  law  or 
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ftorainst  public  policy.  It  is  also  an  established  rule  of  cou- 
Btnjctioii,  that  words  in  a  will  are  to  be  understood  accord- 
ing to  their  ordinary  and  legal  signification,  unless  it  iis 
manifest  from  the  context,  or  from  other  provisions  in  the 
will,  that  the  testator  has  used  them  in  a  different  sense, 
and  unless  the  ecuse  in  which  they  were  used  is  clearly  ap- 
parent, 

Eeading  the  will  under  consideration,  in  thelight  of  this 
latter  rule,  the  question  is,  what  is  the  quantum  and  char- 
acter of  the  estate  which  the  testator  intended  that  his 
children  should  take  in  the  realty  specifically  devised  to 
them  ? 

The  Englii=ih  rule,  that  a  devise  to  A.  and  his  heirs,  fol- 
lowed by  a  devise  over  in  case  A.  die  without  issue,  will  be 
cut  down  to  a  fee  tail  in  A.,  and  the  word  heirs  be  con- 
strued as  meaning  issue,  is  owing  to  the  fact  that  in  that     •      ,JS 
country  the  words  "dying  without  issue"  are  construed  as  ?J 

meaning  an  indefinite  failure  of  issue.    2  Jar.  on  Wills,  301.         v    .^ 
In  this  fitate,  however,  it  is  well  settled  that  the  words  "dy-  w^; 

ing  without  issue"  import  a  dying  without  issue  living  at  <>j' 

the  death  of  the  prior  devisee.     ParrisKs  Heirs  v.  Ferris^  :'A 

6  Ohio  St,  563;  Niks  v.  Gregory,  12  Ohio  St.  320.     Still,  'S 

we  should  have  no  hesitation  in  finding,  from  the  language  '  - 

of  the  will  before  us,  that  the  testator  intended  a  life  estate 
only  for  the  first  devisees,  if  the  sole  condition  of  the  lim-  ' 

itation  over  to  the  nephews  and  nieces  had  been  the  dying  • 

of  his  childron  without  issue  ;  and  without  reference  to  the  "^ 

time  when  they  should  so  die.    But  such  is  not  the  Ian-  -'r 

guage  of  the  will.  The  testator  does  not  attempt  to  make 
mny  disposition  of  his   property,  after  the  death  of  his  \ 

children,  except  in  the  event  of  the  death  of  both  of  them  '• 

before  becoming  of  full  age.     And  yet  it  is  obvious  from  /^ 

the  general  and   comprehensive  terms  of  the  residuary  *Jt 

clauses,  that  he  was  anxious  to  leave  no  property  undis-  ^ 

poseil  of,  whicli  it  was  in  his  power  to  control.    If  he  in-  ^ 

tended  to  -give  his  children  a  mere  life  estate  in  the  prem- 
ifiest  then  he  purposed,  in  case  either  of  them  should  live 
till  majority,  and  both  should  die  without  leaving  issue, 
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til  at  the  fee  of  tlie  land  should  remain  wholly  undeTised- 
For  it  13  Ycry  dear  that,  in  such  case,  the  contingent  de- 
vise over  to  his  nephews  and  nieces  could  never  take  effect. 
Had  a  Hie  estate  only  been  intended  for  his  son,  why 
ehtnihl  the  remainder  over  depend  on  his  death  during  Hfi* 
noriiy?  llcnce,  a  very  strong  implication  arises  that  the 
testator  intended  by  the  words  "and  to  their  heirs"  (found 
in  the  hahavhtm  clause),  to  give  to  his  children  an  estate  of 
inheritance  in  fee  simple  in  the  premises  devised,  wdileh 
elKHild  become  indefeasible  upon  their  attaining  an  age 
%vhieh  would  render  them  legally  capable  of  controlling 
and  ilij^pOHinir  of  it.  His  scheme  of  testamentary  di?5poai- 
tion  contenii^lated  his  children  as  the  primary  objects  of 
hia  bounty.  Should  both  of  them  die  during  minority, 
and  leaving  no  issue,  then  he  intended  the  estate  to  paga 
over  to  certain  nephews  and  nieces  in  fee  simple.  This 
purpoi^e  liG  could  effect  by  an  executory  devise,  which 
Bhonld  make  the  estate  given  to  his  children  defeasible, 
upon  the  happening  of  the  contemplated  contingency. 

But  this  defeasible  character  of  the  estate  given  to  his 
cliihtren^  was  in  no  case  to  affect  or  defeat  their  estate 
'*  during  their  natural  lives."  It  is  clear  also  that  he  did 
not  intend  to  prefer  the  children  of  his  brother  and  sister 
to  the  lawful  iMSue  of  his  own  children;  for  the  liniitatiou 
over  is  in  ca^ie  his  own  children  shall  die  under  age,  and 
wHfiOHt  lawful  issue.  Bnt  it  is  to  be  presumed  that  he  knew 
the  statutes  of  descent  of  this  state,  and  was  aware  that  if 
his  children  should  die  under  age,  and  of  course  intestate, 
their  ist^no  would  succeed  to  the  inheritance,  unless  he 
f^hould  otherwise  direct.  With  the  statutory  rule  of  descent 
lie  %vas  content,  and  made  no  provision  to  the  contrary. 

If  one  only  of  his  children  should  die  during  minority^ 
leaving  no  issue,  it  is  to  be  presumed  he  knew  that  his  sur- 
viviiiir  child  would,  under  the  statute  of  descents  and  dis* 
trihntion,  take,  as  heir,  the  property  devised  or  bequeathed 
to  the  one  so  dying. 

That  this  would  accord  with  his  wishes,  is  evident  from 
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the  fact  tliat  tlie  ^ft  over  is  conditioned  upon  the  death  ot 
both  his  cliildren  during  minority. 

If,  then,  by  taking  the  words  of  the  habendum,  "  and  to 
their  heirs^"  in  their  ordinary  and  legal   signification,   as  'fc 

wordd  of  limitation,  defining  the  extent  of  the  estate  or  in-  « :^ 

tercet  ill  the  lands  devised  (which  it  is  the  proper  office  of  :V, 

a  hafjea^him  to  dn) — if,  hy  assuming  that  the  testator  meant  ' 

just  what  he  bm  said,  we. can  give  full  effect  to  the  whole  -  ' 

scheme  of  dit^pt^siition,  so  far  as  it  is  clearly  shown  in  any       '        , 
and  every  part  of  the  will,  we  have  no  right  to  conjecture  ^  * 

that  tlie  te?^tut*tr  ma}/  have  used  the  word  "  heirs,"  in  a  dif- 
ferent sense,  as  moaning  children  or  issue;  and  thereupon  •; 
to  change  the  tastatop's  scheme  for  one  of  our  own.  There  ^' 
is  no  dipoct  devise  of  the  land  in  question  to  any  one  except 
to  Steve!):^on  lieddii^h,  and  the  ulterior  devisees,  his  English 
CQUsiug,  in  the  event  of  his  dying  within  age  and  without 
isBue.  The  woid  *' heirs"  does  not  occur  in  the  devising  : 
clause  proper.  But  defendants  in  error  claim  that  this 
word  heirs,  means  children  or  issue,  because  the  condition 
of  tlie  Iniiitation  over  is  that  Stevenson  shall  die  without 
iBsiiie,  which  cuuld  only  have  been  intended  for  the  benefit 
of  his  cliildrcn  ;  but,  as  we  have  said,  this  implication  is  re- 
butted by  the  provision  that  the  property  shall  go  over  only 
ill  tlic  event  i)f  Stevenson's  death  during  minority.  If  he 
live  to  be  t\veiit3*-f>nc,  the  testator  has  said,  in  effect,  that 
the  property  dcvjiiied  to  him  shall  never  go  over,  under  the 
wiilj  issue  or  no  issue.  This  condition  could  be  intended 
only  for  the  benefit  of  Stevenson  himself.  We  can  not, 
therefore,  be  even  reasonably  certain  that  the  testator  used 
the  wortl  '*  helm"  as  descriptive  of  the  children  that  might 
be  born  to  Stevenson,  and  to  whom  he  intended  to  devise 
the  fee  simple-  Indeed,  he  seems  to  have  understood  the 
distinction  between  heirs  generally,  and  children  or  issue. 
lie  uses  both  words  in  the  same  sentence.  When  he  speaks 
of  "lawful  issue,"  he  evidently  means  children;  and  when 
he  speaks  of  ^'  heirs,"  why  shall  we  not  presume  that  he 
meana  iieirs'fienerathj^  as  the  word  usually  and  legally  im- 
ports?   There  could  be  no  room  for  a  possible  doubt  on 
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this  quaatlon,  wero  it  not  that  the  teatattir  has  said  tliat  his 
children  should  have  and  hold  tho  premisee  previously  de- 
vised to  them  ^^  daring  their  natural  Uofs." 

These  words  standing  alone,  or  if  followed  by  tlic  wtird 
onlf/^  wtHild  clejirly  indicate  an  lutentinn  to  restrict  the 
estate  jircvioosly  givori  in  general  terma,  to  a  mere  life  e3' 
tate.  But  this  expression  does  not  stand  alone.  Ilia  chil- 
dren are  *'to  have  and  hold  during  their  natural  lives,  and 
to  tkdr  heirs,"  Ltere  vvc  find  an  apparent  express  enlarge- 
ment of  the  estate  given,  to  a  fie  simple,  Tlie  reaaon  ftr 
this  form  of  cx[sress!ion  may  bo  lourned  by  locking  to  the 
remainder  of  the  sentence,  in  which  there  is  a  contingent 
devise  over.  Construing  the  whole  sentence  together,  we 
think  the  meaning  of  the  testator  can  not  be  regarded  as 
doubtful. 

He  intended  that  each  of  bis  children  should  take  an  es- 
tate in  fee  simple  in  the  premises  devised  to  them  respect- 
ively. But  iie  farther  intended  that  this  estate  should  be 
defeasible,  and  terminate  with  *Hheir  natural  lives,"  in  case 
they  should  both  die  before  attaining  the  age  of  twenty-one 
years,  and  without  lawful  issue.  Upon  the  hapi>ening  of 
that  contingeney  no  one  should  take  the  premises  devised, 
as  heir  to  his  children,  or  either  of  them^  but  they  should 
pass  to  the  ulterior  devisees  under  the  will. 

This  conat ruction  is  in  harmony  witli  the  general  scope 
of  the  will.  For,  after  disposing  of  the  real  estate  specific 
cally  deseribed,  and  which  he  divides  between  his  two  chil- 
dren accordi ug  to  his  own  jmlgment,  the  testator  proceeds 
to  give  to  his  childreu  the  whole  of  hi6  remaining  property, 
whether  real  or  personal,  to  be  equally  divided  between 
Sarah  and  Stevenson,  when  Sarah  (the  elder)  shoukl  become 
of  age*  Stevenson's  share,  upon  this  division,  ia  to  be  re- 
tained by  his  guardian  until  he  becomes  of  age,  and  then 
"the  said  share  to  be  given  immediately  up  to  him,  and  the 
functions  of  the  guardian,  as  also  the  executor  or  executors, 
to  cease." 

There  can  be  no  doubt  that  as  to  all  this  residuary  prop- 
erty, whether  real  or  personal,  the  childreu  were  to  be  tho 
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absolute  owners,  with  full  power  of  control  over  it,  as  soon 
as  they  would  respectively  become  of  age.  And  yet  all  this 
property,  as  well  as  the  accumulations  arising  from  interest, 
or  the  rents  of  any  part  of  the  whole  estate,  was  subjected  to 
the  same  limitation  over,  in  favor  of  the  same  nei)hews  and 
nieces,  and  upon  the  same  conditions,  as  in  the  case  of  the 
lands  and  lots  specifically  described  and  divided  by  the  tes- 
tator between  his  children.  We  see  no  reason  to  doubt  that 
he  intended  their  title  to  the  property  specifically  devised 
to  be  equally  absolute  and  indefeasible,  if  either  of  them 
should  live  to  be  of  full  age,  or  should  leave  lawful  issue. 

Such  would,  very  clearly,  be  the  construction  of  the  will 
under  the  rule  in  Shelley's  case.  But,  by  the  47th  section 
of  the  wills  act  of  1840,  and  the  corresponding  53d  section 
of  our  present  wills  act,  it  is  declared  that  "  when  lands, 
tenementSjOrhereditaments  are  given  by  will  to  any  person 
for  his  life,  and  after  his  death  to  his  heirs  in  fee,  or  by 
words  to  that  eftect,  the  conveyance  shall  be  construed  to 
vest  an  estate  for  life  only  in  such  first  taker,  and  a  re- 
mainder in  fee  simple  in  his  heirs."  The  rule  of  construc- 
tion prescribed  by  these  statutes,  was  intended  to  give  a 
controlling  eftect  to  the  clear  intention  of  the  testator,  and 
to  forbid  the  application  of  the  rule  in  Shelley's  ca«e,  when 
such  application  would  defeat  the  manifest  intention  of  the 
testator.  Were  we  to  regard  this  statute  as  applicable  to 
wills  which,  like  the  one  before  us,  took  eftect  before  its 
passage,  we  should  still  be  of  the  opinion  that  the  language 
of  the  will  under  consideration  is  not  such  as  to  bring  it 
within  the  class  of  cases  contemplated  by  the  statute. 

We  think  the  judgment  of  the  court  below  should  be  re- 
versed, and  the  petition  of  the  plaintifis,  in  the  court  beloWi 
be  dismissed. 

VOL.  xxxn — 2 
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Kachael  Woodmansie  v.  L.  D.  Woodmansie. 

1.  The  nccount  reqnired  by  section  14  of  the  guardian  act  of  April  12, 1858 

(S.  &  V,  C70),  to  be  rendered  by  a  guardian  to  the  probate  court  at  least 
once  in  overy  two  years,  when  rendered  and  judicially  passed  upon  by 
th{?  conn,  is  a  settlement  within  the  meaniug  of  section  31  of  the  act 

2.  Under  the  provisions  of  said  section  31,  every  settlement  so  made  by  a 

guaniinn  is  final  between  the  guardian  and  ward,  unless  an  appeal  is 
taken  therefrom,  or  the  settlement  is  opened,  in  accordance  with  the 
provisions  of  the  section. 

Ereor  to  the  District  Cotirt  of  Butler  county. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Campbell  ^  Gilmore  and  B.  B.  Daily,  for  plaintiff  in 
error. 

James  B,  MilUkin,  Thomas  JUillikinj  and  Alex.  F.  Hame^ 
for  defendant  in  error. 

Day,  Cliief  Judge.  The  case  originated  on  exceptions 
to  tlie  tiiial  account  of  a  guardian  in  the  Probate  Court  of 
Butler  county.  A  brief  statement  will  present  the  only 
question  necessary  to  be  considered. 

The  plaintiff  during  her  minority  inherited  an  estate 
from  her  mother  who  died  in  1855.  The  defendant,  her 
fatlier,  was  appointed  her  guardian,  September  6,  1856. 
lie  filetl  his  first  account  for  settlement,  March  15,  1861, 
which  \\v\H  examined  and  approved  by  the  court.  On  July 
27,  18G3,  he  filed  his  second  account,  which  was  settled  and 
approved  by  the  court.  The  ward  attained  the  age  of 
majoritv.  May  6, 1866.  On  March  23,  1870,  the  guardian 
fikd  his  third  account  for  settlement.  The  plaintiff  then 
appeared  and  filed  exceptions  to  the  several  accounts  filed 
by  the  LTuardian.  The  court  sustained  the  exceptions  to 
each  of  the  accounts. 

The  ease  was  appealed  to  the  court  of  common  pleas, 
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which  also  sustained  the  exceptions  to  each  account  tiled 
in  the  probate  court,  and  rendered  judgment  accordingly. 

The  defendant  took  the  case  on  error  to  the'  district 
court,  which  held  that  the  court  of  common  pleas  erred  in 
opening  up  and  modifying  the  settlements  of  the  guardian 
made  in  1861  and  1863,  and  reversed  the  judgment  of  that 
court.  The  case  having  been  taken  up  on  an-  agreed 
statement  of  the  facts,  the  district  court  rendered  a  final 
judgment  on  the  merits  of  the  case. 

The  plaintiff  prosecutes  this  petition  in  error  to  reverse 
the  judgment  of  the  district  court,  and  to  affirm  that  of  the 
common  pleas. 

If  the  district  court  was  right  in  holding  that  the  settle- 
ments of  1861  and  1863  were  to  be  regarded  as  final  and 
conclusive  between  the  parties  in  the  proceeding  then  be- 
fore it,  we  see  no  ground  for  disturbing  its  judgment  on 
the  merits  of  the  case;  nor  does  the  plaintiff'  in  argument 
question  the  judgment  on  that  ground. 

The  only  question  to  be  determined,  then,  is,,  whether 
the  partial  settlements  of  the  guardian,  made  during  the 
continuance  of  his  office,  are  to  be  regarded  as  final  between 
him  and  his  ward.  The  question  is  purely  statutory,  and 
depends  upon  the  construction  to  be  given  to  the  statutes 
then  in  force  which  relate  to  the  subject.  We  are  not 
advised  that  the  question  has  been  decided  in  this  state, 
and  the  decisions  of  the  courts  of  other  states,  to  which  we 
are  referred,  are  based  on  statutes  differing  from  our  own, 
and  therefore  afford  us  little  aid.  How  then  stands  the 
question  upon  the  st«itutes  of  this  state? 

The  constitution  of  1851  gives  to  the  probate  court  juris- 
diction in  the  appointment  of  guardians  and  the  settlement 
of  their  accounts.  Art.  4,  sec.  8.  The  second  section  of 
the  probate  act  also  confers  upon  the  probate  court  power 
to  settle  the  accounts  of  guardians ;  and  the  20th  section 
requires  the  probate  judge  to  publish  notice  of  the  filing 
of  any  accounts  by  guardians,  and  to  specify  when  excep- 
tion thereto  may  be  heard.  The  statute  in  force  when  the 
guardian  act  was  passed,  and  when  the  settlements  in  ques^- 
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tion  were  made,  provides  that  an  appeal  may  be  taken  from 
any  order,  decision,  or  decree  of  the  probate  court,  in  set- 
tling the  accounts  of  a  guardian  (S.  k  C.  1218).  It  also 
providea  that  a  record  shall  be  kept  of  all  partial  and  final 
accounts  of  guardians,  within  sixty  days  after  the  filing 
arid  approval  of  the  same  (8.  &  C.  1219). 

This  was  the  state  of  the  law  in  regard  to  the  powers 
and  duties  of  the  probate  court  in  relation  to  the  settlement 
of  guardiati  accounts,  in  1858,  when  the  several  statutes 
concerning  guardian  and  ward  were  revised  and  consoli- 
dated into  one  act  (8.  k  C.  670).  By  the  revision,  the  stat- 
utes that  Inul  been  passed  under  the  old  constitution  were 
adapted  to  tlie  powers  conferred  upon  the  probate  court  by 
the  constitution  of  1851. 

The  defendant  was  appointed  guardian  in  1856,  under 
the  guardian  act  of  1824.  That  act  was  repealed  by  the 
act  of  1358,  which  was  in  force  when  the  settlements  in 
question  were  made,  and  controls  the  case. 

But  a  brief  reference  to  the  act  of  1824,  so  far  as  it  re- 
lates to  the  i>resent  question,  will  aid  us  in  the  proper  con- 
struction of  the  present  act,  which  was  substituted  for  it. 

It  was  provided  in  section  5  of  that  act  (2  Chase's  Stat. 
131 7) :  *'  That  it  shall  be'the  duty  of  every  guardian,  .  .  . 
within  three  years  after  his  appointment,  .  .  .  and  at 
the  expimtion  of  every  two  years  thereafter,  to  settle  his 
account  with  such  ward  or  wards  before  the  court  of  com- 
mon pleas  by  which  he  may  have  been  appointed,  .  .  . 
which  settlement  shall  be  final  between  the  parties  thereto, 
saving,  however,  to  any  such  ward  or  wards  the  right  of 
opening  and  reviewing  the  same,  in  chancery  or  elsewhere, 
upon  good  cause  shown,  at  anytime  within  two  years  after 
said  ward  or  wards  shall  arrive  at  full  age." 

This  enactment  leaves  no  room  to  doubt  that  under  the 
statute  as  it  stood  when  the  present  act  was  substituted  for 
it,  eacli  aucceRaive  settlement  of  a  guardian  was  a  finality, 
unless  opened  as  therein  provided. 

In  the  174th  section  of  the  administrators'  act,  as  revised 
in  1840  (8.  &  C.  599),  \t  is  provided  that  upon  every  settle- 
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ment  of  an  account  by  an  execator- or  administrator,  all  his 
former  accounts  may  be  bo  far  opened  as  to  correct  any  mis- 
take or  error  therein.  But  in  the  revision  of  the  guardian 
laws  in  1858  no  provision  like  that  in  the  administrators' 
act  was  inserted.  Provision  was  made,  however,  to  attain 
the  same  end,  in  th^  manner  provided  in  the  5th  section  of 
the  guardian  act  of  1824. 

It  only  remains,  then,  to  show  that,  in  relation  to  the  set- 
tlement of  the  accounts  of  guardians,  in  the  revision  of 
1858,  the  legislature,  instead  of  adopting  the  provision  con- 
tained in  the  administrators'  act,  preserved  and  continued 
the  analogous  provision  of  the  act  of  1824. 

The  14th  section  of  the  act  of  1858  makes  it  the  duty 
of  the  guardian  "  to  render  on  oath  to  the  proper  court  an 
account  of  the  receipts  and  expenditures  of  such  guardian, 
verified  by  vouchers  or  proof,  at  least  once  in  every  two 
years ;"  and,  "  at  the  expiration  of  his  trust,  fully  to  account 
for  and  pay  over  to  the  proper  person  all  the  estate  of 
said  ward  remaning  in  his  hands."  By  these  provisions  a 
guardian  is  required  to  settle  his  account  with  his  ward  in 
the  proper  court  as  often  as  that  duty  was  cast  upon  him 
by  the  act  of  1824. 

But  it  is  said  that  section  14  does  not  require  biennial 
Bettlements,  but  only  biennial  reports  of  the  condition  of 
the  estate,  and  that  no  settlement  is  contemplated  but  the 
one  made  on  the  rendition  of  the  final  account.  This 
construction  is  rebutted  by  a  subsequent  clause  of  the  same 
section,  which  requires  the  guardian  to  loan  the  money  of 
his  ward,  and  provides  that  "  he  shall,  at  each  settlement^  ac- 
count  for  all  the  interest  he  may  receive  on  the  money  so 
loaned."  This  clause  conclusively  shows  that  the  final  ac- 
count is  not  the  only  settlement  contemplated  by  the  act. 
On  the  contrary,  it  clearly  shows  that  each  biennial  ac- 
count, in  the  contemplatioa  of  the  act,  is  regarded  as  a 
settlement,  for  otherwise  the  words  *^each  settlement" 
have  no  meaning.  The  act  of  1858,  then,  equally  with  that 
of  1824,  required  of  the  guardian  biennial  settlements. 

This  yiew  of  section  14  of  the  act  of  1858  harmonizes 
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with  the  language  and 'policy  of  section  31  of  the  same  act. 
The  section,  so  far  as  material  to  the  present  case,  is  as  fol- 
lows:  "  The  settlement  made  in  the  probate  court  of  the 
accounts  of  a  guardian  shall  be  final  between  him  and  his 
ward,  unless  an  appeal  is  taken  therefrom  to  the  court  of 
common  pleas  in  the  manner  provided  by  law  ;  saving, 
however,  to  any  such  ward  the  right  of  opening  and  review- 
ing such  settlement  for  fraud  or  manifest  mistake,  by  pe- 
tition tiled  in  the  form  prescribed  in  the  code  of  civil  pro- 
cedure of  this  state,  in  the  probate  court  in  which  such 
eettlement  was  made,  or  the  probate  court  of  the  county 
where  such  guardian  may  reside  when  the  petition  is  tiled, 
at  the  option  of  the  plaintiff  in  such  action,  at  any  time 
within  two  years  after  said  ward  shall  arrive  at  age." 

The  language  used  in  this  section  does  not  limit  iis  pro- 
visions to  the  final  settlement,  but  it  is  general  in  its  terms 
and  equally  applicable  to  each  account  rendered,  or  settle- 
ment made,  by  the  guardian. 

Except  in  special  cases  provided  for,  section  14  contains 
the  only  provision  of  the  act  requiring  the  guardian  to  set- 
tle his  accounts  in  the  probate  court ;  and  the  duty  is  there 
expressed  only  in  the  requirement  that  he  shall  "account" 
to  the  court.  Indeed,  throughout  the  act,  settling  or  ac- 
counting in  the  probate  court  are  terms  used  to  express  the 
same  idea  or  duty. 

In  that  section  such  settlement  is  enumerated,  in  general 
terms,  as  one  of  his  duties  in  all  cases.  Sectit  n  31  is  in 
equally  general  terms,  and  plainly  refers  to  the  general  re- 
quirement in  section  14,  imposing  upon  the  guardian  the 
duty  of  settlement  every  two  years.  The  object,  then,  of 
section  31  is  to  declare  the  eftect  of  "the  settlement  made 
in  the  probate  court  of  the  accounts  of  a  guardian."  N"ot 
of  the  final  account,  but  of  the  "  accounts"  required  of  the 
guardian.  Such  settlement  is  declared  to  be  final  between 
him  and  his  ward. 

In  this  view  of  section  31,  no  new  principle  in  regard  to 
the  settlement  of  guardian  accounts  was  introdui-ed,  but 
that  which  had  ever  been  the  statutory  policy  of  the  state 
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was  preserved.  Had  it  been  the  legislative  intent  to  change 
this  policy  by  section  81,  different  language  would  have 
been  employed.  On  the  contrary,  the  legislative  purpose 
to  continue  the  provision  of  the  act  of  1824,  relative  to  the 
finality  of  the  biennial  settlements  of  a  guardian,  in  force,  is 
evinced  by  the  context  of  the  section;  for,  instead  of  fol- 
lowing the  administrators'  act  as  to  opening  accounts,  it 
ado|»tcd,  in  its  revision  of  the  guardian  act  of  1824,  the  same 
saving  as  to  the  right  of  the  ward  to  open  and  review  such 
settlement,  at  any  time  within  two  years  after  the  ward 
arrives  at  full  age,  that  was  contained  in  that  act. 

It  is  said  that  the  failure  to  provide,  in  the  guardian  act,' 
for  the  review  of  a  partial  settlement,  on  the  succeeding 
settlements,  is  a  legislative  oversight.  Our  construction  of 
section  31  relieves  the  legislature  from  this  imputation ;  for 
in  saving  the  right  of  the  ward,  to  open  and  review  every 
settlement  of  the  guardian  within  two  years  after  arriving 
at  age,  it  provided  ample  means  of  review,  and  that  provis- 
ion was  not  needed  for  that  purpose.  The  omission,  how- 
ever, clearly  shows  that/Our  construction  of  the  section  is 
in  accordance  with  the  legislative  intent — that  each  settle- 
ment, made  with  the  probate  court  pursuant  to  law,  should 
be  final  between  the  parties,  subject,  however,  to  be  opened 
and  reviewed  in  the  manner  expressly  provided. 

The  provisions  of  sections  14  and  31  of  the  act  of  1858, 
relating  to  the  question  before  us,  may,  then,  be  properly 
read  together,  as  they  are  written  in  one  section  in  the  act 
of  1824 — that  the  guardian  shall  settle,  or  render  his  ac- 
count to  the  probate  court,  at  least  once  in  every  two  years ; 
and  that  "the  settlement  made  in  the  probate  court,  of  the 
accounts  of  a  guardian,  shall  be  final  between  him  and 
his  ward,"  unless  an  appeal  be  taken  therefrom,  or  the  set- 
tlement be  opened,  as  provided  in  the  statute. 

It  is  said  also  that  this  construction  of  the  statute  de- 
prives the  plaintiff  of  all  remedy  asvto  the  two  settlements 
in  question,  although  the  guardian  did  not  make  his  final 
settlement  until  nearly  four  years  after  she  became  of  age. 
If  so,  it  is  the  fault  of  the  plaintiff,  and  not  of  the  law,  for, 

Digitized  by  V^jOOQ  IC 


24    SUPREME  COURT  COMMISSION  OF  OHIO. 


Davis  V.  The  State. 


Upon  our  construction  of  it,  she  might  have  obtained  a  re- 
view of  those  eettlements  at  any  time  within  two  years 
after  she  urn  ved  at  full  age.  Nor  was  it  necessary  for  her  to 
wait  6o  long  for  the  final  settlement  of  the  guardian^  for 
the  Etutute  afforded  her  ample  means  to  enforce  an  earlier 
sett  lenient.  The  statute  is  not  wanting  in  provisions  to 
secnro  the  righta  of  a  ward,  nor,  on  the  other  hand,  is  it 
regardless  of  the  rights  of  a  guardian. 

The  view  we  have  taken  of  the  case  brings  us  to  the 
conclusion  that  the  judgment  of  the  district  court  must  be 
affli"med. 


DECEMBER  TERM.  1877. 

Davis  et  al.  v.  The  State  op  Ohio. 

1.  Police  courts  bavo  jurisdiction  to  bear  and  determine  on  information,  un- 

der setrtioD  ll>7  of  the  act  "  to  provide  for  tbe  ori;anizatioD  and  govern- 
ment of  municipal  corporations,"  cases  of  petit  larceny,  and  all  in- 
ferior ulTtJiises  wUich  are  not  required  by  tbe  constitution  to  he  prosecuted 
bj  Lri<lictmont,  when  tbe  offense  is  committed  within  tbe  limits  of  tbe 
city,  01-  wiihin  fonr  miles  thereof. 

2.  Under  tbe  code  of  criminal  procedure,  tbe  accused  may  demur  to  an  in- 

furmutloii  where  the  facts  stated  therein  do  not  constitute  an  offense 
puniabable  by  the  laws  of  this  state. 

3.  An  inforiTintion,  nnder  section  8  of  '*  an  act  entitled  an  act  to  amend  sec- 

tion 8  of  fln  act  entitled  an  act  for  tbe  prevention  of  gaming  "  (70  Ohio 
L.  191),  dcscribinjx  tbe  offense  in  the  words  of  the  statute,  is  not  uncer- 
tain, and  states  fleets  sufficient  to  constitute  an  offense. 

Error  to  tho  Court  of  Common  Pleas  of  Hamilton 
county: 

Ou  tlie  thirtieth  day  of  August,  a.  d.  1873,  an  informa- 
tion wm  filed  in  the  police  court  of  the  city  of  Cincinnati, 
by  the  pTO^sccuting  attorney  of  that  <50urt,  against  C.  L. 
Davis,  A.  F,  Davis,  and  James  Davis,  charging  that  on  the 
twenty-Rixdi  day  of  August,  a.  d.  1873,  at  the  city  of  Cin- 
cinnati, and  within  tlie  jurisdiction  of  that  court,  C.  L. 
Davis,  A.  F.  Davis,  and  James  Davis  did  unlawfully  keep 
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and  exhibit  for  gain  certain  gaming  device,  commonly 
known  a^  "  keno,"  in  the  city  of  Cincinnati,  contrary  to 
the  form  of  the  statute,  etc. 

To  this  information  the  Davises  fileda  demurrer.  On  the 
hearing  the  demurrer  was  overruled.  Defendants  then  each 
put  in  a  plea  of  not  guilty.  On  the  trial,  C.  L.  Davis  and 
A.  F.  Davis  were  each  found  guilty,  and  each  fined  two 
hundred  and  fifty  dollars,  and  committed  to  the  work-house 
for  a  term  of  thirty  days.    James  Davis  was  discharged. . 

September  8,  1873,  plaiutifts  in  error,  having  made  ap- 
plication to  the  court  of  common  pleas  for  leave  to  institute 
proceedings  in  error  in  that  court,  and  for  stay  of  sentence, 
the  following  entry  was  made  in  that  court,  viz. :  "  Leave 
to  file  petition  in  error  and  stay  of  sentence  refused,  to 
which  plaintiffs  hereby  except."  On  application  of  plaint- 
iffs to  a  judge  of  the  supreme  court,  a  writ  of  error  and 
order  to  stay  sentence  was  allowed. 

The  errors  assigned  and  relied  on  are  : 

^irst.  The  police  court  of  the  city  of  Cincinnati  had 
not  final  jurisdiction  in  the  case. 

Second.  The  police  court  erred  in  overruling  the  de- 
murrer. 

Third.  The  information  is  uncertain  and  insuflScient. 

Fourth.  The  court  of  common  pleas  erred  in  overruling 
Hie  motion  for  the  allowance  of  a  writ  of  error. 

C  H.  Blackburn,  for  plaintiffs  in  error : 

On  the  question  of  jurisdiction,  see  Municipal  Code,  § 
167 ;  Bebee  v.  Sheidt,  13  Ohio  St.  416  ;  27  Ala.  291 ;  32  Ala. 
227  ;  26  Mo.  65  ;  1  Doug.  (Mich.)  384  ;  7  Hill,  39 ;  5  Harr. 
(Delaware)  387 ;  2  Harr.  26 ;  2  111.  554 ;  20  III.  256 ;  22 
Barb.  323  ;  6  Ind.  157  ;  1  Greene,  78 ;  21  Me.  340 ;  16  Vt. 
246 ;  2  How.  319  ;  16  Johns.  121 ;  19  Johns.  33  ;  9  Cowen, 
227  ;  7  Mass.  79 ;  12  Ohio,  253;  15  Ohio,  436. 

AsHBURN,  J.  I.  Since  the  writ  of  error  was  allowed  in 
this  case,  th-e  question  as  to  the  jurisdiction  of  police  courts 
over  offenses  of  the  grade  charged  in  the  information  has 
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been  settled  in  favor  of  their  jurisdiction.  In  Cole  y.  The 
SMe,  29  Ohio  St.  226,  it  is  held  that  "  the  jurisdiction  con- 
ferred  on  police  courts  by  section  167  of  the  municipal  code 
extends  to  petit  larceny,  and  all  such  other  inferior  offenses 
as  are  not  required,  by  section  10,  article  1  of  the  constitu- 
tion to  be  prosecuted  by  indictment."  This  ruling  fol- 
lowed. 

II,  Was  there  error  in  overruling  the  demurrer? 

To  answer  this,  we  must  look  to  the  office  of  a  demurrer 
in  a  criminal  case.  A  demurrer  to  an  information  will  be 
Biistained  only  w^hen  the  facts  stated  in  the  information  do 
not  constitute  an  offense  punishable  by  the  laws  of  this 
Btate.  66  Ohio  L.  §  109 ;  Criminal  Code,  804.  The  ac- 
cused will  be  taken  to  have  waived  all  defects  which  can 
be  excepted  to  by  motion  to  quash,  or  a  plea  in  abatement, 
by  demnrring  to  the  information.  Id.  111.  By  a  motion 
to  quash,  the  accused  can  avail  himself  of  any  defect  ap- 
parent upon  the  face  of  the  information,  whether  to  the 
form  of  the  information,  or  as  to  the  manner  in  which  the 
offense  is  charged.  Id.  107.  The  demurrer  reaches  sub- 
stance only,  and  not  form. 

Thi^  information  is  intended  to  charge  an  offense  under 
section  8  of  the  act  to  prevent  gaming,  as  amended  in 
1873.  (70  Ohio  L.  191.)  The  question  is,  does  this  in- 
formation  contain  facts  sufficient  to  constitute  an  offense 
under  section  8  ?     The  section  is  as  follows  : 

"  That  if  any  person  or  persons  shall  keep  or  exhibit  for 
gain  any  gambling  table  (except  billiard  table),  or  faro  or 
keno  l>ank,  or  any  gaming  device  or  machine  of  any  kind 
or  description,  under  any  denomination  or  name  whatso- 
ever, or  if  any  person  or  persons  shall  keep  or  exhibit  any 
billiurd  table  for  the  purpose  of  betting  and  gambling,  or 
sball  allow  the  same  to  be  used  for  such  purpose,  or  if  any 
peraon  ^hall  act  as  "backer"  or  "capper"  for  any  of  the 
above-mentioned  games,  or  either  directly  or  indirectly  in- 
duce any  other  person  or  persons  to  play  at  or  engage  in 
the  same,  every  such  person  so  offending  shall,  on  convic* 
tion  thereof,  be  fined  in  any  sum  not  less  than  fifty  nor 
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more  than  five  hundred  dollars,  and  be  imprisoned  in  the 
county  jail  not  less  than  ten  nor  more  than  ninety  days,  at 
the  discretion  of  the  court,  for  every  such  offense,  and  shall 
moreover  find  security  for  his  or  their  good  behavior  as  to 
a  violation  of  the  provisions  of  this  act,  for  the  period  of 
one  year,  in  the  sum  of  five  hundred  dollars." 

It  is  claimed  in  argument  that  the  information  is  fatally 
defective,  because  it  does  not  specify  whether  the  gaming 
device  was  kept  and  exhibited  for  the  gain  of  money  or 
other  valuable  security. 

By  this,  we  understand  counsel  for  the  Davises  to  claim 
that  this  information  is  deficient  in  this — that  it  does  not 
state  faet^  sufBcient  to  constitute  an  offense  punishable 
under  section  8.  The  defect  is  supposed  to  arise  from  the 
omission  of  the  words  "money  or  other  valuable  security,** 
after  the  word  "  gain,"  in  the  information.  These  words, 
or  their  equivalent,  are  not  found  in  section  8,  and  are  in 
no  way  descriptive  of  the  offense.  The  current  of  author- 
ity in  Ohio  is  to  the  effect  that  the  offense  should,  as  nearly 
as  possible,  be  charged  in  the  words  of  the  statute. 

In  support  of  his  |^K)sition,  counsel  for  plaintiffs  in  error  -^ 

cite  the  cases  of  Davis  v.  The  Stnte^  7  Ohio,  205,  and  Davis 
V.  The  State,  17  Ohio  St.  270.  We  think  they  fail  to  sup- 
port his  claim.  The  case  in  7  Ohio  was  an  indictment 
under  section  9  of  the  act  of  1831,  to  prevent  gaming. 
The  case  in  17  Ohio  St.  was  an  indictment  under  section  2 
of  the  act  of  1857,  amendatory  of  the  act  of  1831.  These 
sections  essentially  differ  in  terms  and  in  purpose  from  sec- 
tion 8  of  the  act  of  1873.  Section  9  provided  a  punish- 
ment for  the  offense  of  suffering  games  to  be  played  for  gain 
upon  or  by  means  of  any  gaming  device  used  in  certain 
prohibited  places.  Section  2,  as  amended  in  1857  (S.  &  C. 
♦>62),  made  it  an  ofiense,  "if  any  person  shall  keep  or  ex- 
hibit any  gaming  table,  establishment,  device,  or  apparatus 
to  win  or  gain  money  or  property  of  value."  By  section 
2,  the  learned  judge,  in  Davis  v.  The  State,  17  Ohio  St., 
says,  correctly,  "  common  gamblers  were  the  persons  in- 
tended to  be  punished."     A  person  may  keep  a  gaming 
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device,  without  being  himself  a  "common  gambler" — as 
the  keeper  of  a  billiard  table  for  gain.  17  Ohio  St.  33. 
The  keeper  of  a  gaming  device  might  never  play,  and  yet, 
if  he  allowed  others  to  play  upon  it  for  his  gain,  he  vio- 
lateij  tlio  statute. 

The  oftense  defined  in  section  8  is  described  in  the  in- 
formation, in  the  terms  and  words  of  the  statute,  and  is 
neither  uncertain  nor  deficient  in  necessary  facts  to  consti- 
tute the  offense  of  an  unlawful  keeping  and  exhibiting  a 
gaming  device  for  gain. 

"A  good  criminal  pleader  will  never  attempt  more  cer- 
tainty than  the  law  requires,  for  fear  that,  in  the  minute- 
ness of  detail,  ho  may,  by  chance,  misdescribe,  in  some  es- 
aentia!  particular,  which  would  be  fatal  error."  Spencer  v. 
The  Sldtr^  13  Ohio,  407.  "  There  is  no  common-law  crime 
in  this  state,  and  therefore  we  always  look  to  the  statute  to 
ascertain  what  is  the  offense  of  the  accused."  Sutchffe  v. 
The  State,  18  Ohio,  476.  "All  the  elements  necessary  to 
constitute  the  crime  must  be  averred,  and  these  elements 
must  be  gathered  from  the  statute  describing  the  offense, 
and  not  aliunde:'  Rich  v.  The  StaU,  8  Ohio,  112.  "  The 
often se  must  be  described  within  the  terms  of  the  statute. 
To  do  tljis,  it  is  generally  necessary  to  use  the  words  of  the 
statute.  There  is  great  danger  in  employing  what  are 
eupljosed  to  be  convertible  terms."     3  Ohio  St.  229. 

It  follows  that  the  police  court  did  not  err  in  overruling 
the  demurrer  to  the  information,  nor  did  the  court  of  com- 
mon pleas  err  in  refusing  to  allow  a  writ  of  error. 

Judgment  affirmed,  and  this  judgment  ordered  to  be 
eertifled  to  the  Police  Court  of  the  City  of  Cincinnati. 
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Beard  v.  Westerman. 

1.  Demand  and  notice  is  not  necessary  as  against  an  indoreer,  who,  at  the 
date  of  the  maturity  of  the  note,  has  sufficient  property  of  the  maker 
in  bis  possession  held  as  security  against  his  liability. 

2.  A  party  holding  one  of  a  series  of  notes  secured  by  chattel  mortgage, 
who  obtains  possession  of  the  property  mortgaged,  holds  it  in  trust  for 
the  owners  of  the  notes ;  and  if  he  purchase  such  properly  at  a  i«ale 
made  by  himself,  he  will  be  held  to  account  for  the  fair  yalue  of  the 
aame. 

Error  to  the  Superior  Court  of  Montgomery  county. 

Howard  ^  Howard^  for  plaintiff  in  error  : 

1.  Taking  security  does  not  dispense  with  demand  and 
notice.  Creamer  v.  Perry^  17  Pick.  332.;  Wilson  v.  Semer, 
14  Wis.  380 ;  17  Wend.  489,  490  ;  3  Kernan  (13  N.  Y.),  55 ; 
4  Watts  k  Serg.  328 ;  15  East.  173. 

2.  In  the  following  cases  the  indorser  was  charged  be- 
canse  he  had  taken  into  his  possession  the  whole  of  the 
maker's  estate  before  maturity  of  the  note :  1  Esp.  302;  5 
Mass.  170;  1  Serg.  k  Rawle,  334;  7  Wend.  165.  But,  if 
after  maturity  of  note  and  without  mention  of  it.  17  Md. 
154. 

8.  Insolvency  at  the  time  of  the  indorsement,  and  though 
known  to  the  indorser,  does  not  discharge  the  bolder  from 
giving  notice.  2  Caines,  343 ;  18  Vesey,  20  ;  2  H.  Black, 
609;  11  East.  114;  1  Serg.  &  Rawle,  334;  7  Wend.  165; 
14  N.  H.  70  ;  14  Wis.  380-386. 

If  indorser  is  fully  indemnified,  the  plaintiff  is  absolved 
from  the  necessity  of  making  demand  and  notice  of  non- 
payment.    14  Ohio,  495  ;  18  Ohio,  170. 

For  a  full  discussion  of  this  subject  and  cases,  see  1  Par- 
sons on  Kotes  and  Bills,  560-575  and  notes. 

Joaiah  LoveU,  for  defendant  in  error. 

WRiGHTy  J.    This  was  an  action  against  Beard,  plaintiff 
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in  error,  as  the  indorscr  of  two  promissory  notes,  held  by 
Westerman.  Upon  the  day  of  payment,  no  demand  was 
made  or  notice  given,  but  the  plaintiff  claimed  to  recover, 
notwithstanding,  on  the  ground  that  at  maturity  of  the 
note  the  indorser  had  property  of  the  maker  in  his  hands 
as  peenrity,  sufficient  in  amount  for  its  payment. 

The  petition  states  the  matter  thus:  The  said  plaintiff 
also  avers  that  he  was  excused  from  making  a  demand  upon 
the  said  W.  H.  Powell,  or  notifying  the  said  defendant  that 
eaid  notes  were  unpaid  on  the  6th  day  of  May,  1869,  be- 
cause lie  says  that  the  said  Jacob  Beard  then  had  sufficient 
effects  in  his  possession,  by  virtue  of  said  chattel  mortgage, 
to  fully  imd  completely  indemnify  him  against  the  payment 
of  said  promissory  notes. 

The  answer  takes  issue  as  follows :  The  said  defendant, 
for  answer,  says  that  he  denies  that  at  the  time,  the  said 
6th  day  of  May,  1869,  he  had  the  control  of  said  property, 
or  any  part  thereof,  and  denies  that  he  was  in  any  manner 
iudcinnitied,  or  had  any  security  for  the  amount  due  on  said 
two  notes,  or  any  part  thereof;  and  he  denies  that  he  ia 
liable  to  the  said  plaintiff  in  any  amount  whatever 
thereon,  and  he  asks  to  be  hence  dismissed,  with  his  costs. 

Wlien  an  indorser  is  indemnified  by  property  of  the 
maker  in  his  possession,  at  the  time  the  note  falls  due,  de- 
niarul  and  notice  is  not  necessary.  Kyle  v  Green^  14  Ohio, 
495  ;  Deoeliiig  v.  FcrriSj  18  Ohio,  170;  1"  Parsons  on  Bills 
and  Notes,  567  et  seq. 

The  question,  then,  is  one  of  fact.  Was  Beard,  the  in- 
dorser, thus  indemnified  ? 

The  Jiotes  fell  due  upon  the  6th  of  May,  1869.  The 
maker  was  one  Powell,  who  owned  an  undivided  half  of 
certain  chattel  property,  pertaining  to  a  distillery.  This 
prnperty  did  come  into  the  hands  of  Beard,  but  not,  as  the 
evidence  seems  to  indicate,  until  after  the  notes  matured. 

Upon  this  subject  the  court  charged  that  if  Beard,  on  the 
6tli  (lay  of  May,  1869,  had  not  full  indemnity,  the  fact  that 
he  aftcr^vard  came  into  possession  of  property  belonging  to 
Powell  not  covered  by  the  mortgage,  will  not  alone  make 
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Mm  liable  to  Westerman  in  this  action,  and  indemnity  se- 
cnrt^d  af*er  the  niatiifity  of  the  notes  does  not  dispense  with 
the  ijccessity  of  demand  and  notice  of  non-payment,  if 
Beard  is  to  be  held  upon  his  contract  as  indorser. 

It  h  vQvy  plain,  therefore,  as  plaintiff  in  error  contends, 
tbat  he  cun  not  be  held  as  indorser,  demand  and  notice 
havbig  boen  omitted,  and  no  sufficient  excuse  therefore  ex- 
istii^£r. 

Bur  another  ground  remains  upon  which  the  liability  of 
plaiJJtiff  in  error,  who  was  defendant  below,  can  be  success- 
full  v  established,  \u  accordance  with  the  verdict  of  the  jury. 

Tlie  notes  in  tliii^  ease  were  two  of  three  given  by  Powell 
to  Bi*ard,  the  plaintiff  in  error,  and  secured  by  a  chattel 
morfgiigo  upnn  Powell's  undivided  half  of  the  chattel  prop- 
erty in  the  distillery.  Two  of  these  notes,  amounting  to 
fljOOO,  Beard  indorsed  to  Westerman,  defendant  in  error, 
assigning  at  the  same  time  the  chattel  mortgage  to  the  ex- 
tent of  Si ,000*  Tiiei?e  are  the  notes  upon  which  the  present 
Buit  13  brought.  Beard  .transferred  the  third  note  of  $500 
to  another  party.  This  note  he  was  subsequently  obliged 
to  take  up.  llaving  otherwise  acquired  the  ownership  of 
one-lmlf  the  chattel  property,  and  holding  a  mortgage  on 
tlie  other  half,  and  in  possession  of  it  all,  he  put  the  same 
cip  at  public  sale.  Unable  to  sell  an  undivided  half,  he  sold 
the  wlmleforS175,  himself  becoming  the  purchaser.  There 
was  testimony  len^li ng  to  show  the  property  to  be  worth 
from  83,000  tn  |a,000.  Beard,  therefore,  was  in  this  posi- 
iiou:  Having  taken  up  his  third  note  for  $500,  he  held  the 
chattel  mortgage  to  that  extent,  which  was  one-third,  Wes- 
terman holding  tlie  other  two-thirds.  Being  in  possession 
of  the  property,  he  must  be  considered  as  holding  it  in 
trust,  to  the  extent  that  Westerman  was  interested  in  it. 
If,  therefore,  he  bays  it  in  at  a  nominal  sum,  he  does  not 
hold  it  divested  of  this  trust,  and  he  is  bound  to  account 
to  Westerman  accordingly.  The  court  put  it  to  the  jury 
that  if  the  property  was  sufficient  to  pay  the  debts  it  was 
mortgaged  to  secure,  Beard  was  still  liable  for  its  value, 
and  should  be  compelled  to  respond.    This  instruction  was 
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correct,  and  the  jury  must  have  found  the  property  worth 
Fargf^ly  more  than  the  $175  for  which  Beard  purchased  it 
lit  hi8  own  sale.  They  must  have  found  that,  instead  of  the, 
whole  heing  worth  only  $175,  the  half  was  worth  over  a 
$1,000,  as  the  verdict  is  for  the  amount  of  the  Westerman 
notes  and  interest.  What  this  value  really  was,  was  a  ques- 
tion of  fact,  which  the  jury  have  determined,  and  there  is 
no  Riiflioient  ground  for  a  court  of  error  to  interfere  with 
the  finding.  Perhaps  the  result  might  have  been  different 
had  Beard  purchased  at  a  sale  under  legal  proceedings. 
Had  he  foreclosed  his  chattel  mortgage,  and  bought  at  the 
shoriiFs  sale,  even  had  he  bought  at  a  figure  greatly  less 
than  the  real  value,  it  would  have  ended  his  trust,  leaving 
Westerman  without  remedy.  But  this  was  not  the  course 
pursued.  The  sale  was  a  public  one,  it  is  true,  but  not 
under  process.     It  was  merely  a  sale  by  Beard  to  himself. 

Rulings  of  the  court  are  complained  of  with  regard  to 
the  rejection  of  evidence  offered. 

Much  controversy  was  had  ovier  the  question,  when  and 
how  Beard  obtained  possession  of  the  property  covered  by 
the  chattel  mortgage.  One  Lovell,  an  attorney  of  Wester- 
man, was  offered  to  prove  that  by  agreement  between  him- 
self, as  such  attorney,  and  Beard,  the  latter  was  to  take 
posBesslon  of  and  sell  the  property. 

This  testimony  was  ruled  out,  and  properly  so.  There 
is  nothing  to  show  that  Lovell,  as  attorney  of  Westerman, 
was  authorized  to  make  such  an  agreement.  He  appears 
to  have  been  employed  to  bring  suit  and  collect  the  notes, 
but  this  does  not  authorize  him  to  make  the  contract  pro- 
posed to  be  proved.  Wilson  v.  Jennings^  3  Ohio  St.  528 ; 
Card  V.  Waldbridge,  18  Ohio,  411. 

Beard,  upon  taking  up  his  third  note,  had  instituted  pro- 
ceedings to  foreclose  the  chattel  mortgage,  making  Wester- 
man a  party.  The  petition  and  answer  of  Westerman  in 
that  case  were  offered  in  this,  and  also  the  testimony  of 
Weyterman's  attorney,  as  to  the  communications  made  him 
by  his  client,  upon  which  the  answer  was  based.  This 
was  ruled  out,  and  properly. 
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It  is  difficult  to  see  what  purpose  these  pleadings  could 
serve  as  evidence  in  the  present  case.  They  set  up  nothing 
there  that  is  not  admitted  here.  So  far  as  relates  to  the  is- 
sue before  us,  they  simply  aver  the  making  of  the  notes 
and  mortgages  and  the  assignment  to  Westerman ;  facts 
which  are  not  now  denied.  The  ruling  therefore  could 
not  have    prejudiced  the  plaintiff  in  error. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 


Habe  bt  al.,  Administrators,  etc.  v.  Gibsox. 

1.  Where  a  wife  is  liTing  separate  and  apart  from  her  hnshand,  nnd,  in  a 

suit  against  him  for  divorce  and  alimony,  has  obtained  a  decree  6x1  ng 
the  amount  of  alimony  to  be  paid  by  the  husband  for  her  sustenance 
during  the  pendency  of  her  petition,  and  the  husband  is  not  in  default 
in  respect  to  the  payment  of  the  alimony  so  allotted,  he  is  nor  liable  for 
necessaries  subsequently  furnished  at  her  request  during  the  peodency 
of  her  petition. 

2.  Persons  dealing  with  the  wife,  nnder  these  circumstances,  do  so  at  their 

own  peril,  and  are  chargeable  with  knowledge  of  the  allotment  and  pay- 
ment of  the  alimony. 

3.  The  adequacy'of  the  alimony  decreed  in  such  case,  can  not  be  collater- 

ally drawn  in  question,  especially  by  a  stranger  to  the  suit. 

Error  to  the  District  Court  of  Wyandot  county* 

X).  D.  Mare,  for  plaintiff  in  error : 

L  As  to  the  liability  of  the  husband  for  necessaries  fur- 
nished the  wife,  where  they  live  separate  and  apart,  see 
Breinig  v.  Mdtzler^  23  Penn.  166;  Tyler  on  Coverture, 
855 ;  Frost  v.  Willis^  13  Vt  202 ;  Bumney  v.  Keys,  7  N,  II, 
571 ;  Bea  v.  Darkey,  25  111.  503 ;  Cartwright  v.  Bates,  1  Al- 
len, 514;  Blowers  v.  Sturtevanty  4  Denio,  46,  49;  GUI  v. 
Bead,  5  R.  I.  843;  Billing  v.  Pitcher,  7  B.Mon.  548;  31ain' 
waring  v.  Leslie,  12  Eng.  C.  L,  R.  238;  Ozard  v.  Du7nford, 
Selwig's  N.  P.  299  ;  Walker  v.  Simpson^  Watts.  &  Scrg,  83. 
VOL.  xxxn--8 
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n.  Only  in  cases  where  the  maintenance  is  a  voluntary 
one  on  the  part  of  tliG  husband,  can  its  sufficiency  be  called 
in  question.  In  this  case  the  allowance  was  iixed  by  tlie 
decree  of  the  court,  and  was  duly  paid,  and  the  husband 
can  not  be  charged  on  account  of  the  wife,  whether  in  point 
of  fact  the  amount  of  the  allowance  be  sufficient  or  not. 
Bishop  on  Mar.  &  Div,,  §  578;  Wilson  v.  SmythCy  1  B,  & 
Ad,  801 ;  2  Bright's  Husband  and  Wife,  19. 

III.  Where  husband  and  wife  live  apart  by  mutual  con* 
Bent,  and  the  husband  secures  to  the  wife  a  sufficient  sep- 
arate maintenance,  and  pays  tbe  same  punctually ,  he  is  not 
liable  even  for  necessaries  furnished  the  wife.  Baker  v. 
Barney,  8  Johns.  72  ;  31oUy,  Comdock,  8  Wend.  544;  Cord 
on  Legal  and  Eq,  Rights  of  Married  Women,  984  j  Tyler 
on  Co  vert  u  re,  352  ;  Bingham  on  Coverture,  192, 

BcoTTj  J-  Defendant  in  error  brought  his  action,  to  re- 
cover of  the  plaintiffs  in  error  tbe  amount  of  an  account 
for  medical  services  and  care  bestowed  by  him  as  a  physi- 
cian in  attendance  upon  the  wife  of  their  intestate*  The 
action  was  brought  originally  before  a  justice  of  the  peace 
of  Wyandot  county,  and  came  into  the  court  of  eommoa 
mon  plem  by  appeal.  A  copy  of  his  account  was  attached 
to  his  petition,  and  the  items  were  from  July  18th,  till  Oc- 
tober 28,  1869,  and  amounted  in  the  aggres^ate  to  $48*  The 
defendants  below  answered,  admitting  that  the  services 
stated  in  the  petition  were  rendered  for  tbe  wife  of  their  in- 
testate, but  denying  that  such  services  were  rendered  at  the 
iui^taiiee  of  the  deceased,  Levi  Hare.  Further  answering, 
they  say  "  that  at  and  during  the  time  when  the  services 
mentioned  in  the  petition  are  claimed  to  have  been  ren- 
dered, the  said  Rebecca  llare  was  living  separate  and  apart 
from  her  husband,  the  said  Levi  Hare,  against  whom  she 
%vas  prosecuting,  in  the  Court  of  Common  Pleas  of  Seneca 
county,  a  suit  for  divorce  and  alimony,  which  suit  was  still 
pending  and  undetermined  at  the  death  of  said  decedent, 
December  11,  18G9. 

That  on  the  22d  day  of  June,  1869,  after  said  suit  had 
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been  instituted,  on  motion  of  the  said  Rebecca  Ilare^  a  de- 
cree for  alimony  pending  said  suit  was  made  by  said  court 
and  duly  entered  upon  the  jouAial  thereof,  granting  to  the 
said  Rebecca  Hare  an  allowance  of  one  hundred  and 
seventy-five  dollars  as  such  alimony. 

Said  alimony  was  by  said  decree  made  payable  in  i us t ail- 
ments, as  follows,  to  wit :  twenty-five  dollars  in  ten  days 
from  the  date  of  said  decree ;  twenty-five  dollars  on  the 
2l8t  day  of  August,  1869 ;  twenty-five  dollars  on  the  21st 
day  of  September,  1869 ;  and  one  hundred  dollars  on  the 
2l8t  day  of  October,  1869. 

Every  installment  of  said  alimony  was  paid  by  the  said 
Levi  Hare  on  or  before  the  day  when  the  same  became  due, 
and  all  of  said  alimony  had  been  fully  paid  before  the  28th 
day  of  October,  1869." 

To  this  answer  the  plaintiff  below  replied,  alleging  that 
he  had  no  knowledge  of  the  granting  of  said  alimony  or 
of  its  payment,  and  averring  "  that  at  the  time  of  the  allow- 
ance of  said  alimony,  the  said  Rebecca  A.  Hare  was  in  or- 
dinary health  ;  was  able  to  and  did  perform  her  own  work 
and  labor,  and  such  allowance  was  made  to  said  Rebecca 
A.  Hare  for  her  maintenance,  with  the  knowledge  that  said 
Rebecca  Hare  was  then  in  such  ordinary  health,  and  so  able 
to  perform  her  work  and  labor. 

"  That  in  making  said  allowance,  the  costs,  expenses,  and 
attorney  fees  incident  to  the  proper  preparation  of  said 
cause  of  said  Rebecca  A.  Hare  v.  Levi  Hare,  in  8ui<l  Seneca 
common  pleas,  for  trial  at  the  November  term  thereof,  a. 
D.  1869,  was  not  included  and  taken  into  the  account, 

"  That  said  allowance  so  made,  as  aforesaid,  was  entirely 
insufficient  to  provide  proper  support  and  necessaries  for 
said  Rebecca  A.  Hare,  at  and  during  the  time  of  the  ren- 
dition of  the  services  set  forth  in  plaintiffs  petition,  and 
said  plaintiffs  account  for  such  services. 

"  That  said  Rebecca  A.  Hare,  during  the  time  of  the  ren- 
dering of  said  services,  was  sick  and  unable  to  perform  hor 
own  work  and  labor,  and  was  subjected  to  great  expense  by 
reason  of  said  sickness." 
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To  this  reply,  the  defendants  below  demurred;  tlicir  de- 

nuirrer  was  sustaiiied,  and  plaintiiF  below  excepted- 

The  case  was  thereupon  submitted  to  the  court  upon  the 
pleadings  on  file  in  the  ease ;  and  the  court,  being  of  opin- 
ion that  tlie  ]»1tuntifi"  was  not  entitled  to  recover,  rendered 
jndgniout  in  favor  of  defendants  below  for  their  costs, 
Upon  the  petition  in  errnr  of  plaintiff  below^  this  judgment 
was  reversed  by  the  District  Court  of  Wyandot  county,  and 
the  deninrrer  of  defendanta  to  the  reply  of  the  plaintiff  be- 
low was  overruled,  and  the  ease  remanded  to  the  coml  of 
common  pleas  for  further  proceedings* 

Plaintiffs  in  error  here  seek  a  reversal  of  this  jiidgraent 
of  the  district  court. 

Two  question B  are  raised  upon  the  record.  First.  Do  the 
facts  staled  in  the  answer  of  defendants  below  coustiiute  a 
defense  to  the  plaintiff's  action  ?  We  think  they  do.  The 
facts  stated  in  the  answer  are,  that  during  the  whole  time 
that  plaintiff  was  rendering  the  services  in  question,  the 
wife  of  Hare  was  living  separate  and  apart  from  her  hns* 
band,  and  was  prosecuting  a  suit  against  him  for  divorce 
and  alimony,  and  that,  before  the  plaintiff  began  to  render 
his  services,  she  had  obtained  an  order  of  the  court,  in 
wliich  her  petition  for  divorce  was  pendiug,  awarding  to 
her  one  hundred  and  seventy-five  dollars  as  alimony  pen-- 
dente  lile,  to  be  paid  by  the  Imsband  in  specified  install- 
iiienti.  That  this  order  of  the  court  was  fuUy  complied 
withj  and  the  installments  puuctually  paid  by  the  hushand 
at  or  before  the  times  when  they  severally  became  due,  and 
tliat  such  payments  were  fully  completed  before  the  close 
of  plaintiff's  account. 

The  9th  section  of  the  "  act  concerning  divorce  and  ali- 
mony/' as  amended  in  April,  1857,  provides  tliat  the  court 
while  in  session ,  or  any  judge  thereof  during  vacation^ 
upon  suffldent  notice  to  the  opposite  party^  shall  have 
]K>wcr  to  grant  alimony  to  the  wife  for  her  sustensince  dur- 
ing the  peudeucy  uf  a  petition  tbr  dLvorce  or  aUmony,  S. 
&C.  513, 

Where,  in  the  exercise  of  the  power  thua  conferred,  a 
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court  of  competent  jurisdiction  has,  by  decree,  fixed  the 
amount  of  alimony  to  be  paid  to  the  wife  for  her  suste- 
nance.p^nrfenfe  litCj  so  long  as  the  husband  is  not  in  default 
in  making  payment  according  to  the  order  of  the  court,  and 
the  wife  continues  to  live  separate  and  apart  from  him,  the 
husband  is  not  liable  on  her  contracts.  Speaking  on  this 
subject,  Mr.  Bishop,  in  his  work  on  Marriage  and  Divorce, 
says :  "  The  allotment  of  temporary  alimony  is  really  for 
the  benefit  as  well  of  the  husband  as  the  wife,  especially  in 
those  cases  where  he  is  the  guilty  party.  For,  if  no  such 
allotment  has  been  made,  he  is  liable,  at  the  common  law, 
for  becessaries  furnished  her  during  the  pendency  of  her 
suit  for  divorce,  the  same  as  though  it  was  not  pending. 
.  .  .  But  if  he  has  regularly  paid  it,  he  is  relieved  Jfrom 
all  further  responsibility."  2  Bish.  on  Mar.  and  Div.  § 
401.  In  Bennett  v.  O'Fallon,  2  Mo.  69,  it  was  held,  that 
after  a  decree  for  alimony,  the  husband  is  not  chargeable 
for  debts  contracted  by  the  wife.  And  the  court  says : 
"  The  very  object  of  the  decree  for  alimony  is  to  furnish  the 
wife  with  necessaries,  and  the  court  will  take  care  that  it 
be  made  effectual  for  that  object,  and  suited  to  the  condi- 
tion of  the  parties.  By  the  decree  the  husband  is  charged 
directly  with  the  due  maintenance  of  his  wife  ;  to  make  him 
responsible  to  persons  with  whom  she  might  afterward  deal, 
would  be  to  charge  him  indirectly  for  the  same  object." 
See  also,  Wilson  v.  Smyth,  1  B.  &  Ad.  801,  and  Brisco  v. 
Brisco,  2  Hag.  (Con.  C.)  199. 

These  authorities  fully  sustain  us  in  holding  that  the 
answer  of  defendants  below  constitutes  a  good  defense  to 
the  action. 

The  second  question  is :  Are  the  facts  stated  in  the  reply 
of  plaintiff  below,  sufficient  to  avoid  the  defense  made  by 
the  answer?  The  plaintiff  says,  first,  that  he  had  no 
knowledge  of  the  allotment  and  payment  of  the  alimony. 
The  answer  to  this  is,  that  he  should  have  inquired.  He 
was  dealing  with  a  married  woman  living  separate  from 
her  husband,  and  the  authorities  are  abundant  that  he 
could  do  so  only  at  his  own  peril. 
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The  presumption  of  law,  in  such  case,  is  that  the  hus- 
band IB  not  liable,  and  the  circumstances  fixing  his  lia- 
bility must  be  shown  by  the  party  seeking  to  charge  him, 
If  he  took  the  risk  of  doing  so,  without  inquiry,  he  has 
only  himself  to  blame.  Tyler  on  Coverture,  355 ;  Cari- 
wri(jkt  \\  BatCf  1  Allen  (Mass.),  514 ;  Bea  v,  Dar/cee,  25  111. 
503  ;  Blowers  v.  Sturievanij4i  Denio,  46;  Breinigv^Mdtzhr^ 
23  Pean.  St.  156;  Gill  v.  Read.b  R.  L  343 ;  Benndi  v. 
O* Fallon^  supra. 

The  reply  avers,  secondly,  that  the  alimony  allotted  to 
the  wife  proved  to  be  inadequate,  by  reason  of  her  subse- 
quent ill  health,  which  was  not  anticipated  when  the 
amount  was  fixed  by  the  court. 

This  change  in  her  circumstances  would,  no  doubt,  have 
justified  her  in  applying  to  the  court,  or  to  a  judge  at 
chambers  for  an  increase  of  the  sum  allowed.  But,  if  she 
remained  satisfied  with  the  amount  decreed,  others  have  no 
right  to  complain. 

The  exercise  of  the  judicial  discretion  which  she  had 
herself  invoked,  can  not  be  collaterally  impeached  or  drawn 
in  question,  especially  by  a  stranger  to  the  controversy. 
"We  arc  of  opinion,  therefore,  that  the  court  of  eomnion 
pleas  did  not  err  in  sustaining  the  demurrer  to  this  replj',  nor 
in  entering  judgment  for  defendants  below,  on  the  plead- 
ings ;  and  that  the  district  court  should  have  affirmed,  in- 
stead of  reversing  said  judgment. 

Judgment  accordingly. 


McCrba  v.  Martibn. 


Where  the  grantee  of  land  holdi  the  purchase-money  in  hia  hands  after  1% 
becomi^s  due  by  agreement  with  the  grantor,  to  indeiiinify  himBelf  from 
l(>ss  liy  reason  of  an  incumbrance  on  the  land,  and  oiijoynient  of  tho 
rents  and  profits  therc^if  until  the  incumbrance  is  removed,  he  ho] da 
tht^  amount  duti  to  tbii  gmntor  as  his  trustee,  and  if  he  vises  the  monoj 
for  his  own  benefit^  he  13  chargeable  with  interest  on  the  money  fr^om 
the  timo  it  b^eomee  due  until  paid. 
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Error  to  the  District  Court  of  Ashland  county. 

The  original  action  was  brought  in  the  Court  of  Com- 
mon Pleas  of  Ashland  county,  by  the  plaintiff,  to  recover 
of  the  defendant  the  amount  due  on  two  notes,  and  to  fore- 
close a  mortgage  given  to  secure  the  payment  of  the  notes. 
The  notes  were  alike,  except  that  one  was  payable  a  year 
later  than  the  other.  The  following  is  a  copy  of  the  note 
first  payable  : 

'' April  G,  ISm. 

"On  or  before  the  first  day  of  April,  1862,  I  promise  to 
pay  to  James  McCrea,  or  order,  the  sum  of  five  hundred 
dollars,  for  value  received ;  and  whereas  trouble  and  dis- 
pute have  existed  in  regard  to  the  title  to  the  premises  for 
which  the  above  note  is  given  in  part  payment,  in  conse- 
quence of  debts  claimed  against  the  estate  of  Samuel  Urie, 
deceased ;  now,  therefore,  the  said  James  McCrea  agrees 
that  the  said  notes  shall  not  be  collected  until  this  disinite 
and  difficulty  shall  be  settled,  or  put  beyond  dispute,  or  any 
other  difficulty  or  trouble  about  said  premises  ;  and  in  case 
said  title  to  any  of  said  land  should  fail,  the  said  uotes 
shall  be  held  as  indemnity  until  the  same  shall  be  adjusted 
and  settled,  and  all  costs,  damages,  and  expenses  which  the 
said  Martien  shall  be  put  to  in  consequence  of  any  suit^  or 
suits,  or  claims  against  said  land  shall  be  paid  out  of  said 
notes.  Gilbert  Mahtiej^,*' 

The  defendant,  in  his  answer,  admits  the  execution  and 
delivery  of  the  notes  and  mortgage,  and  avers  tluit,  after- 
ward, one  Rachel  Urie  brought  suit  against  the  plai^itiff 
and  defendant  in  this  case,  to  recover  an  interest  in  the 
land  for  which  the  notes  were  given ;  that  she  recovered 
against  them  in  the  common  pleas;  that  McCrea  appealed 
to  the  district  court;  that  while  the  case  was  peiHiing  in 
that  court,  McCrea,  on  the  29th  of  May,  1869,  settled  the 
controversy  with  Rachel  Urie,  by  agreeing  to  piij  her  §400; 
that  defendant  then  paid  the  plaintiff  that  sum  on  the 
note,  which  amount  was  paid  to  said  Urie  in  satisfaction 
of  her  claim ;  that  the  notes,  by  their  terms,  did  not  be- 
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come  doe  until  May  29,  ISG9,  when  the  ITrie  claim  ivaa 
Kottletl;  and  that  the  defendant  then  tendered  to  the  plaint- 
iff" ¥620^  the  amount  then  duo  on  the  notes.  The  defendant 
also  6et8  up,  iu  his  answer,  a  tender  of  $1,040  to  the  plaintiff* 
May  28, 1863. 

The  plaintiff'^  in  his  reply,  denies  the  averments  in  the 
answer^  except  as  to  the  payment  of  $400  od  the  uut03^ 
and  the  settlement  of  the  Urie  elaim. 

On  the  trial,  it  was  proved  that  the  notes  were  given  for 
a  tract  of  improved  land,  deeded  by  plaintiff  to  defendant, 
at  the  date  of  the  notes ;  that  the  defendant  then  went 
into  and  remained  in  possession  thereof;  that  on  May  28, 
1863,  the  defendant  offered  to  pay  the  plaintiff"  $1,040  in 
BatiafacHon  of  the  notes,  if  he  would  then  clear  the  title  to 
the  land;  that  plaintiff*  replied  to  the  defendant,  that  he 
well  knew  his  inability  to  comply  with  the  condition  oa 
which  the  tender  was  made ;  that  the  defendant  borrowed 
the  money  to  make  the  tender,  and  retnrned  it  the  game 
day ;  that  ho  did  not  keep  the  8UUi  on  hand,  nor  withdraw 
it  from  his  business  ;  that  when  the  plaintiff*  called  on  him 
for  the  money,  after  the  Urie  settlementj  he  borrowed  the 
$400  then  paid^  and  requested  the  plaintiff'  to  wait  a  Itnv 
days  for  the  balance;  that  June  4, 18G9,  he  tendered  $620, 
in  payment  of  the  notes,  which  was  refused  ;  and  that,  ou 
the  bringing  of  this  suit,  the  defendant  depos^ited  that  sum 
with  the  clerk  of  the  court,  for  the  benefit  of  the  plaintiff" 

The  court  found  the  issues  for  the  defendant,  and  held^ 
as  matter  of  law,  that  the  plaintiff'  wa*^  not  cntitleil  to  in- 
terest on  the  notes  until  after  the  settlement  and  dismissal 
of  the  Urie  ease  against  the  plaintiff'  and  defendant,  and 
rendered  judgment  in  fa^^or  of  the  defendant.  To  tlie 
holding  and  jndgmeut  of  the  court  the  plaintiff'  excepted. 
He  filed  a  motion  for  a  new  trial,  on  the  ground  that  the 
finding  and  judgment  of  the  court  was  contrary  to  the  law 
and  evideTicc*  A  bill  of  exceptions  was  taken*  embodying 
all  the  evidence,  and  showing  that  tlic  motion  was  over- 
ruled, and  exceptions  duly  taken. 

The  district  court,  on  error,  affirmed  the  judgment  of  thfl 
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common  pleas  ;  and  this  petition  in  error  is  prosecuted  to 
reverse  the  judgments  of  the  courts  below. 

McCombs  ff  Curtis  and  M.  E.  Dickey^  for  plaintiff  in 
error. 

5P.  J.  Kenney^  for  defendant  in  error. 

Day,  Chief  Judge.  The  question  to  be  (Tetermincd  is, 
whether  the  court  erred  in  holding  that  the  plaintiff  waa 
not  entitled  to  recover  interest  on  the  notes  until  after  the 
incumbrance  contemplated  therein  was  removed. 

The  statute  then  in  force  declared,  "tliat  ail  creditors 
shall  be  entitled  to  receive  interest  on  all  money,  after  the 
same  shall  become  due,  either  on  bond,  hi  11^  prommissory 
note,  or  other  instrument  of  writing,  or  contract  for  money 
or  property."     S.  &  C.  742. 

Was  the  money  secured  by  the  notes  or  contracts  in 
question  due,  within  the  meaning  of  the  statute,  before  the 
incumbrance  was  removed  ?  The  answer  to  this  queetion 
depends  upon  the  true  meaning  and  legal  effect  of  the  in- 
struments.  From  the  language  used  therein,  it  is  apparent 
that  the  maker  understood  them  to  be  "mites"  payable 
by  a  specified  time;  at  which  they  were  regarded  as  be- 
coming due.  Nor  is  there  any  doubt  but  that,  if  the  title 
to  the  land  for  which  they  were  given  had  been  cleared  of 
the  contemplated  incumbrance,  they  would  have  become 
due  on  the  first  day  of  April,  of  the  year  therein  named. 
Are  they  changed  in  this  respect,  by  the  clauses  relating  to 
the  supposed  incumbrance,  though  it  was  not  then  re- 
moved? So  far  as  relates  to  the  question  of  interest,  we 
think  not.  In  regard  to  that,  the  notes  become  due,  in  any 
event,  at  the  time  respectively  stated  therein  ;  hut  if  the 
incumbrance  was  not  then  removed,  the  maker  had  the 
right  to  hold  the  money  due  on  the  notes  ns  iiKleuinity 
from  loss  by  reason  of  the  incumbrance.  We  think  lliis  ia 
the  true  meaning  and  effect  of  the  instrumetits  in  (jnestinn. 
Though  the  money  could  not  be  recovered  hy  aetiun  from 
the  maker  until  the  incumbrance  was  removed^  be  was  to 
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hold  it,  in  the  meant imej  for  the  purpose  specified,  aa  morjey 
dui3  to  the  payee. 

One  note  heeame  due  April  1, 1862,  and  the  other  a  year 
later.  On  the  28th  of  Jlay,  18C3,  the  defendaDt  tendered  to 
the  plaurtifi^  §1,040,  being  the  principal  and  interest  due  at 
tliat  time  ;  hut  he  can  take  nothing  from  the  tender,  for  it 
was  coupled  with  a  condition  with  which  he  knew  the 
plaintiff"  con  Id  not  then  comply.  Nor  was  it  intended  that  he 
should  receive  the  money ;  hut  the  offer  was  made  by  the 
defendant  to  evince  his  willingness  to  pay  the  notes,  and, 
peradveiittire,  thereby  stop  the  running  of  interest  which 
he  Bup posed  would  otherwise  accrue  against  him.  More- 
over, lie  did  not  attempt  to  keep  the  tender  good  which 
was  then  made.  He  borrowed  the  money  to  make  the  ten- 
der, and  used  it  the  same  day  to  pay  the  debt  thus  incurred 
by  him.  He  admits  that  he  never  withdrew  any  money 
from  his  business  to  apply  on  the  notes,  until  the  29th  of 
May,  1869,  when  he  paid  $400  on  the  notes,  and  the  bal- 
ance, all  but  the  intercstj  was  tendered  in  payment  of  the 
notes,  and,  after  this  suit  was  brought,  deposited  with  the 
clerk  of  the  court.  But  this  tender  was  insufficient  if  the 
plaintiff  was  entitled  to  interest  on  the  notes  respeetiv^ely 
from  April  1,  18G2  and  1863  i  and,  according  to  our  con- 
Btrnction  of  the  notes,  he  was  entitled  to  eueh  interest 

The  view  we  take  of  the  ease  ie  sustained  by  the  princi- 
ples of  equity  applicable  to  the  case,  and  it  is  to  be  borne 
in  mind  that  the  plaintiff  invoked  the  equitable  aid  of  the 
court. 

The  plaintiff  had  conveyed  the  land  for  which  the  notes 
were  given,  to  the  defendant,  who  mortgaged  the  same 
back  to  the  plaintiff,  to  secure  the  purchase-money.  The 
money  due  on  the  notes  belonged,  in  equity,  to  the  plaint- 
iff; and  though  the  defendant  might  hold  it  for  his  o%vn 
indemnity,  he  so  lield  it  as  the  trustee  of  the  plaintiff. 
Instead  of  holding  it  without  use,  he  put  it  into  his  buai-  ] 

ncs8,  and  used  it  as  his  own,  or  as  if  it  were  borrowed 
money;  and,  failing  to  account  for  the  profits,  should,  upon 
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equitable  principles,  be  held  liable  for  the  use  of  the 
money. 

It  is  well  settled  by  the  authorities  that,  in  all  such 
cases,  the  trustee  is  chargeable  with  interest.  Fowell  v, 
Martin,  8  Ves.  146 ;  Selden  v.  James,  6  Eand.  464 ;  People 
V.  Gasherie,  9  Johns.  71;  Kirkman  v.  Vanlier,  7  Ala.  217, 
230,  abd  cases  cited. 

Moreover,  it  would  be  most  inequitable  to  pennit  the 
defendant  to  enjoy  the  rents  and  profits  of  the  latid^  for 
more  than  six  years,  for  nothing,  or,  while  he  receives  the 
rents  and  profits  of  the  land,  to  permit  him  to  uae  the 
plaintiff's  money,  for  the  same  period,  for  nothing*  The 
case  of  Brockenbrough  v.  Blythe,  3  Leigh,  619,  was  much 
like  this  on  the  point  in  question.  BIythe  conveyed  a 
tract  of  land  to  Brockenbrough,  of  which  he  owned  a 
moiety,  and  a  minor  the  other  moiety.  Payments  were  to 
be  made  at  specified  times,  but  "it  was  covenanted  that 
none  of  the  deferred  payments  should  be  denjanded  by 
BIythe,  until  he  should  make  a  good  conveyance  "  of  the 
minor's  moiety,  on  her  arriving  at  full  age.  The  court 
said: 

"  Then,  how  does  the  question  stand  as  to  interest  ?  The 
record  presents  the  case  of  a  vendor,  who  has  delivered 
possession  of  the  premises  to  the  purchaser,  which  he  has 
continued  to  enjoy  without  molestation  ;  of  a  vendor,  who 
has  also  faithfully  complied  with  his  engagement  tliat  a 
good  title  should  be  made  upon  the  happening  of  a  particu- 
lar event,  until  which  event  he  has  left  the  purclms^e-money 
in  the  hands  of  the  vendee,  as  his  security,  and  that  vendee 
has  thus,  for  more  than  eighteen  years,  by  himself,  or  his 
vendee,  received  the  rents  and  profits,  and  held  the 
purchase-money  also.  Is  there  any  principle  of  law  or 
equity  which  can  justify  us  in  saying  he  shall  keep  both  ? 
Shall  the  purchaser,  for  so  long  a  period,  receive  the  prolits 
while  he  is  enjoying  the  interest  of  the  purchase-money  ? 
Tor  it  would  be  willful  blindness  to  the  ordinary  course  of 
transactions k to  suppose  that  this  has  lain  idle.  If  raised 
at  all,  it  has  been  put  to  interest,  beyond  question  ;  if  not 
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raised,  the  interest  has  been  saved  to  the   party,  which 

aJiiounts  to  the  same  thing;  foTy  in  either  event,  he  would 
have  enjoyed  the  vendor'e  estate,  for  eighteen  yeurs^  for 
nothing.  The  injnatiee  of  such  a  proceeding  has  long  since 
given  rise  to  the  rule  that,  as  to  interest  and  protltB,  the 
vendor  is  to  be  considered  the  owner  of  the  money,  and 
entitled  to  the  interest,  while  the  vendee  ie  regard eQ  as  the 
owner  of  the  land,  and  entitled  to  the  profits,  but  he  can 
not  have  both.*' 

To  the  game  effect  are  the  cases  of  Breckenrulge  v-  Hoke^ 
4  Bibb,  272,  and  Boyce  v.  Pritchett,  6  Dana,  231. 

HoUmun  V.  Baker ^  5  Humph.  406,  Is  also  a  case  in  point. 
The  point  in  the  case  is  stated  in  the  opinion  of  the  court, 
fia  follows : 

*<Ab  to  interest,  the  note  was  made  payable,  by  its  terms, 
one  day  after  date,  and  the  subjoined  agreement  tliat  suit 
shall  not  be  brought  upon  it^  while  the  payee  believed  the 
maker  to  be  safe,  can  not  be  construedj  either  in  point  of 
intention  or  legal  effect,  so  as  to  present  the  computation 
of  interest  upon  the  note,  due  by  its  terms  and  the  contract 
of  the  parties/' 

We  are,  tlien,  upon  both  principle  and  authority,  eon- 
fitrained  to  hold  thsit  the  plaintiff'  was  entitled  to  interest 
on  the  notes  from  the  time  they  were  made  payable. 

Tlie  judgments  of  the  courts  below  must,  therefore,  be 
reversed,  and  the  cause  remanded  to  tlie  court  of  common 
pleas  for  further  proceedings,  according  to  law. 

Judgment  accordingly. 


Faueot  i\  Keff  et  al, 

F**  owfim^  Tenl  eatati*^  in  July,  1871,  sold  tt  to  N.,  and  toot,  in  pnrt  pay- 
mrnt,  n  purc^linse  uinnpy  note,  secured  by  mnrtsjage,  due  in  five  jparSj 
-with  inrur**iiU  Bpft^rn  i\\&  note  became  due»  N.  wna  i>\L%  nnd  for  n  time 
iii^nnt*,  when  F,^  btslievsng  the  dt*bt  iivjuriously  tt0t*ct«d  the  mind  nnd 
ht^Hltb  of  N.,  vol  until  rlly  and  withfuit  ctmsidcrntion  Uicrefor,  iihd  fur 
the  purpoi«  of  relksvhig  the  mind  of  N^  caused  tbo  uelo  and  luortgagt 


Digitized  by  V^jOOQIC 


DECEMBER  TERM,  1876.  15 

Faurot  v.  Neff. 

to  be  delivered  to  H.  E.  N.,  wife  of  N.,  with  the  underatandintr  on  bis 
part  that,  when  N.  "recovered,"  they  should  be  returned  to  F.  After- 
ward, with  a  like  purpose,  F.  entered  a  cancellation  on  the  inurt^ai^e, 
which  was  entered  of  record.  "When  N.  was  restored  to  hDnlth  and 
reason,  F.  requested  N.  and  H.  E.  N,  to  return  to  him  the  nt^te,  hhd  ro* 
store  the  canceled  lien  on  the  real  estate.  They  refused.  1  bu  iitiUm 
was  instituted  before  the  maturity  of  the  note  and  mortgai^e,  to  htive 
the  note  declared  an  existing  indebtedness  against  N.,  the  m(>rtL;]:i^e 
lien  restored,  and  for  injunction.  On  demurrer  to  a  pctitiun  EeUm^r 
forth  the  foregoing  facts — Held,  the  facts  set  out  in  the  petition  nre 
not  sufficient  to  make  a  case  for  the  equitable  relief  sought. 

EiiBOR  to  the  District  Court  of  Allen  county. 

The  material  facts,  as  set  out  in  the  petition,  are  as  fol- 
lows: On  the  8th  of  July,  1871,  plaintiff,  being  the  owner 
of  iulot  No.  48,  in  the  town  of  lima,  sold  and  conveyed  it 
to  the  defendant,  C.  I.  Neff,  and  in  part  payment  took  a 
purchase-money  promissory  note  for  $600,  due  in  five  yearg, 
with  interest,  secured  by  a  mortgage  on  the  lot,  H.  K  Neff, 
his  wife,  joining  in  the  mortgage.  In  March,  1872,  tlio 
health  of  C.  I.  Neff  failed,  and  he  became  temporarily  in- 
sane, and  the  plaintiff  was  informed  by  the  physidau  of 
C.  I,  Neff  that  the  mortgage  indebtedness  was  affecting  in- 
juriously the  mind  of  Neff,  and,  in  his  opinion,  if  the 
anxiety  arising  from  that  indebtedness  was  removed,  liia 
recovery  would  be  more  probable.  Plaintiff  then  had  a 
personal  interview  with  C.  I.  Neff,  and  came  to  Hie  same 
conclusion  from  the  interview  as  that  expressed  by  the  phy- 
sician. Plaintiff  thereupon  caused  the  note  and  mortgage 
to  be  placed  in  the  hands  of  H.  E.  Neff,  the  wife  of  C.  I. 
Neff,  "  with  the  sole  purpose,"  he  states,  "  of  relieving  the 
raiud  of  C.  I.  Neff  in  respect  to  the  indebtedness,  with  the 
understanding  that  when  C.  I.  Neff  should  be  recovered, 
H.E.  Neff  would  return  the  same  to  plaintiff?'  Afterward ^ 
about  the  28th  of  March,  1872,  the  mortgage  was  brought 
to  plaintiff  to  be  canceled,  when,  for  a  like  purpose,  and 
without  receiving  any  consideration  or  promise  of  one  from 
any  person  whomsoever,  he  formally  canceled  the  mort- 
gage^ and  the  canceUatioA  wa^  entf^red  of  record ;  that  th^ 
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note  and  mortgage,  with  accrued  interest,  remain  wholly 
unpaid;  that  C,  L  Neff  haa  recovered  his  health,  and  both 
he  and  n.  E.  Ncff"  refu&e  to  deliver  the  note  to  plaintiff,  or 
restore  the  lion  so  canceled,  or  in  any  manner  adjust  the 
earae,  thoagh  often  requested  to  do  so  ;  that  C.  I.  Neff  Btill 
owns  the  lot. 

The  prayer  is  to  have  the  note  declared  an  existing  in- 
debtedness against  C.  L  Neff;  to  have  the  mortgage  Hen 
restored,  and  an  injunction  to  reatrain  the  sale  or  incum- 
brance of  the  lot. 

This  petition  was  filed  before  the  note  and  mortgage 
were  due,  and  defendants  interposed  a  general  demiirrer. 
In  the  court  of  common  pleaa  the  deranrrer  was  sustained. 
This  judgment  was  afiirmed  in  the  district  courts  and  a  pe- 
tition in  error  is  prosecuted  hero  to  reverse  the  judgments 
of  the  lower  courts. 

Cunningham  ^  Brotherton^  for  plaintiff  in  orrofp 
Isaiah  PlUars,  for  defendant  in  error. 

AsHBUBNj  J.  The  case  stands  on  petition  and  general 
dtnuuTcr.  The  only  qneatiou  for  consideration  m:  Does 
the  petition  state  facts  sufficient  to  constitute  a  cause  for 
equitable  relief? 

Such  facts  as  are  material  and  well  plead  are  by  the  de- 
murrer ailmitted  to  bo  true,  and  we  are  to  determine 
w^hether  the  admitted  facta  will  authorize  the  relief  prayed 
for 

We  have  arrived  at  the  conclnsion  the  petition  does  not 
make  a  case  for  relief,  coming  within  the  grasp  of  any 
known  principle  of  equity  jurisdiction*  This  action  waa 
commence*!  before  the  note  and  mortgage  were  due. 

Plaintiff  claims  the  facts  admitted  by  the  demurrer  dis- 
close a  clear  case  of  an  express  trust.  Without  entering 
into  a  discussion  of  what  conditions  and  circumstances  will 
constitute,  in  a  given  case,  an  express  trust,  we  think  no 
express  trust  exists  here.  An  express  trust  is  raised  and 
created  by  the  act,  conseutj  and  mutual  understanding  of 
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the  parties.  Ifo  such  state  of  case  is  found  in  the  facts  of 
this  case.  At  the  time  of  the  transaction  no  implied  trust 
was  created.  If  there  is  in  this  case  any  question  of  trust, 
it  can  only  he  that  which,  independent  of  any  mutual  un- 
derstanding or  intention,  is  forced  on  the  conscience  of  de- 
fendants by  meditated  fraud,  arising  out  of  the  conduct  of 
defendants  after  the  recovery  of  C.  I.  Neff. 

So  far  as  shown  by  the  facts,  the  plaintiff  voluntarily 
caused  the  note  and  mortgage  to  be  delivered  to  II.  E.  Neff, 
without  agreement  or  understanding,  on  her  part,  that  they 
were  to  be  returned  to  plaintiff  at  any  time  iu  the  future- 
Plaintiff  alleges  he  had  the  understanding  that  she  would 
return  the  note  and  mortgage  to  him  on  the  recovery  of  C. 
I.  Neff.  But  no  mutual  understanding  is  stated.  II.  E, 
Neff  is  not  charged  with  any  agreement  to  hoM  the  papers 
for  the  use  of  plaintiff,  and  clearly  no  such  understanding 
on  her  part  is  disclosed  in  the  petition,  riaintiff  was 
the  sole  responsible  actor  in  the  transaction,  and  acted 
voluntarily  for  the  benefit  of  C.  I.  Neff.  From  this  gtitte 
of  the  facts,  no  implied  trust  could  arise.  Mr,  Justice 
Story,  in  his  Equity  Jurisprudence,  §  1195,  speaking  of  im- 
plied trusts, lays  down  this  general  rule  :  "A  trust  is  never 
presumed  or  implied,  as  intended  by  the  parties,  unless, 
taking  all  the  circumstances  together,  that  it  is  the  fair  and 
reasonable  interpretation  of  their  acts  and  transactions." 

The  transaction  here,  as  related  in  the  petition,  partakes 
more  of  the  nature  of  a  gift  than  a  trust.  This,  because 
no  mutual  understanding,  express  or  implied,  appears 
whereby  defendants  were,  at  any  time,  to  restore  the  note 
and  mortgage  lien  to  the  plaintiff;  and  it  does  appear 
that  the  plaintiff  voluntarily  caused  the  mortgage  and  note 
to  be  placed  in  the  hands  of  H.  E.  Neff,  and  the  mortgage 
to  be  canceled  for  the  sole  benefit  of  C.  I.  Neff. 

If  it  was  the  purpose  to  charge  a  fraudulent  intention  on 
the  part  of  defendants,  to  withhold  the  note  aiul  mortgage 
after  the  recovery  of  C.  I.  Neff,  out  of  which  a  trust  rela- 
tion would  arise,  plaintiff  has  failed  to  make  such  a  case 
in  his  petition.    In  relation  to  the  original  transaction  H. 
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E.  Netf  and  C.  I.  Keft'  are  free  from  all  taint  of  fraud, 
either  in  ftict  or  law.  No  conspiracy  by  defendants,  since 
the  recovery  of  C.  L  Neft",  to  defraud  plaintiff  h  churned. 
Defendant's  liability  in  this  form  of  actionj  if  any  exists, 
nui?5t  arise  from  some  act  of  commission  or  omission  by 
them  since  C.  I»  Xeff  waa  restored  to  responsible  reason^ 
evincing  h  fraudulent  intent. 

The  only  charge  in  the  petition  in  relation  to  this  matter 
is,  that  since  the  recovery  of  C,  L  Netf  plaintiff  has  re- 
quested defendants  to  deliver  up  the  note,  and  restore  to 
him  the  eancded  mortgage  lieu  on  the  land,  and  that  they 
liave  refused.  This  charge  does  not  raise  a  presumptiou  of 
fraud,  and  fraud  will  not  be  pi-esumed  unless  authorized  by 
the  facts  or  the  law-  ' 

As  C,  I.  Neff  was  free  from  all  fraud  in  relation  to  the 
original  tmusaction  by  reason  of  his  insanity  at  that  timcj 
no  presumption  of  fraud  would  arise  as  to  him,  since  his 
n-covery,  until  it  is  shown  that  he  has  done  eomo  act  nr 
made  some  declaration  evincing  a  fraudulent  purpose  in 
relation  to  the  plaintiff  and  his  rights.  It  muAt  nppear 
that  since  his  recovery,  he  has  been  fully  informed  as  to 
what  took  place  in  relation  to  the  note  and  mortgage  dur- 
ing his  condition  of  temporary  insanity,  the  reason  that  in- 
duced the  transaction,  his  obligation  to  restore  the  note, 
and  its  security »  and  being  so  advised,  knowingly  and 
fraudulently  refuses  to  restore  plaintiff  his  rights.  No 
statement  of  fact  to  this  ettect  appears  in  the  petition. 

Judgment  of  district  court  affirming  the  judgment  of  the 
court  of  common  pleas  affirmed, 

B3'  lapse  of  time  the  note  and  mortgage  of  July  8, 1871, 
would  now  be  matured.  Whatever  rights,  legal  or  equit- 
able, the  parties  may  have  under  that  transaction  are  not 
intended  to  be  affected  by  this  holding,  but  only,  that  the 
facts  set  out  in  the  petition  do  not  make  a  case  for  the 
equitable  relief  demanded, 

WEiaHf  J  J.J  dissented. 
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1.  One  who  enters  upon  land  under  color  of  title  intending  to  take  posaes- 

sion  of  the  entire  tract,  no  part  of  which  is  held  adversely  at  the  lime 
of  his  entry,  is  deemed  to  he  in  possession  to  the  extent  of  hii  claiR]. 

2.  Prior  to  the  code  of  civil  procedure,  equity  followed  the  law  in  determin- 

ing when  time  would  hegin  to  run  against  the  right  of  a  mortgagor  to 
redeem,  and  when  such  right  would  be  harred. 

8.  Bence,  if  the  mortgagee,  with  the  knowledge  and  acquiescence  of  the 
mortsi:agof,  takes  actual,  open  and  notorious  possession  of  the  mortgage 
premises  and  holds  and  controls  the  same  adversely  to  the  rigbts  uf  the 
mortgagor  to  redeem,  for  twenty -one  years,  under  color  of  title  derived 
from  the  mortgage,  and  from  a  decree  of  foreclosure  and  snle  of  the 
same  to  him,  the  equity  of  redemption  is  barred,  although  tho  decree 
foreclosing  the  mortgage  was  nuU  and  void. 

4.  "Where  the  mortgaged  premises  is  an  entire  tract,  as  a  farm,  part  of  which 
only  is  improved,  with  a  tenement  thereon,  and  the  possegsion  to  the 
whole  is  so  far  adverse  as  to  create  a  cause  of  action  in  favor  of  the 
mortgagor,  and  cause  time  to  commence  running  against  tbe  right  to 
redeem;  the  temporary  interruption  of  actual  residence  on  thtj  land, 
caused  by  the  unlawful  and  violent  acts  of  strangers  in  tearing  down. 
the  house  and  rendering  the  premises  untenantable  for  the  time  being, 
will  not  prevent  the  statute  from  continuing  to  run  where  there  is  no 
adverse  entry  or  offer  to  redeem,  and  the  mortgagee  does  not  abandon 
his  possession  and  control,  but  continues  to  exercise  all  such  acts  of 
ownership  and  dominion  over  the  premises,  as  the  nature  of  the  land 
and  its  condition  will  admit  of. 

Error  to  the  District  Court  of  Lucas  county. 


The  plaintiffs  in  error  brought  an  action  against  the  de- 
fendants in  error  in  the  Court  of  Common  Pleas  of  Lucas 
county,  on  the  2%th  of  JuLy^  1870,  praying  to  be  let  iu  to 
redeem  certain  lands  situate  in  said  county,  from  the  lien 
of  a  mortgage  bearing  date  October  1,1840.  The  entire 
tract  covered  by  the  mortgage  contains  one  hundred  and 
twenty  acres.  The  case  was  heard  in  the  common  pleas  at 
the  February  term,  1872,  and  a  decree  rendered  permitting 
the  plaintiffs  to  redeem  as  to  forty  acres  of  the  tract,  but 
VOL.  xzxn— 4 
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denying  the  prayer  of  the  petition  as  to  the  remaining 
ei^^iity  acres*  An  appeal  was  taken  to  the  distriet  court, 
where,  at  the  April  term,  1872,  the  petition  was  dismissed _ 
Separate  motions  for  a  new  trial  were  filed  by  the  plaint- 
iffsj  in  which  they  assigned  as  the  grounds  for  a  new  trial, 
that  the  finding  of  the  court  was  against  the  law  and  the 
evidence.  These  motions  were  overruled,  to  which  ruling 
the  plaiiitift's  respectively  excepted.  A  bill  of  exceptions, 
embodying  all  the  testimgny  given  in  the  casCj  was  taken 
and  filed,  and  ordered  to  be  made  part  of  the  record.  The 
plaintiffs  come  into  this  court  by  petition  in  error  to  re^^erse 
the  judgment  of  the  district  court.  They  file  herewith  a 
printed  abstract  of  the  entire  record,  in  which  the  testi- 
mony is  set  out  in  full. 

The  material  facts  upon  which  the  proceeding  below  was 
predicated  are  as  follows:  About  the  first  of  October^  1840, 
one  William  Olney  borrowed  from  the  defendant,  Nathan- 
iel F,  Potter,  the  sum  of  ten  thousand  dollars,  for  which 
no  obligation  or  security  was  taken;  not  long  after  the 
loan  was  made  Nathaniel  assigned  his  claim  to  the  defend- 
ant, Christopher  E.  Potter,  who  obtained  the  note  of  Oliiey 
for  the  debt,  and  two  mortgages  on  lands  situate  in  the 
counties  of  Lucas  and  Wood,  Ohio,  as  security  for  its  pay- 
ment. At  the  time  of  these  transactions  all  the  parties  re- 
sided in  Providence  Rhode  Island. 

The  note  given  by  Olney  to  Christopher  E.  Potter  is  for 
the  sum  of  ten  thousand  dollars;  it  bears  date  October  1, 
1840,  and  is  payable  to  the  order  of  Christopher  E.  Potter, 
in  twelve  months  from  date,  with  interest  after  the  expira- 
tion of  six  months. 

Both  the  mortgages  bear  even  date  with  the  note,  but 
they  were  not  acknowledged  until  the  second  day  of  No- 
vember following. 

One  of  these  mortgages  is' upon  the  lands  in  Lueas 
county,  sought  to  be  redeemed  in  the  action  below.  The 
consideration  is  stated  in  the  following  language  :  "  Know 
ye,  that  I,  tho  said  William  Olney,  for  and  in  oonsideriition 
of  the  sum  of  a  pari  of  ten  thousand  dollars  in  hand  be- 
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fore  the  ensealing  hereof^  well  and  truly  paid  by  Chrlsto- 
E- Potter,"  etc-  The  condition  is  as  follows:  "Provided, 
nevertheless,  and  the  condition  of  this  deed  is  such,  that  if 
the  said  William  OIney,  or  his  heirs,  executors,  administra- 
tors, or  assigna  shall  well  and  truly  pay,  or  cause  to  be  paid 
to  hinij  the  said  Christopher  E.  Potter,  or  to  his  assigns,  a 
pari  of  a  certain  promissory  note,"  etc.,  setting  forth  the 
note  above  referred  to,  '*  then  this  deed  to  be  void."  This 
mortgage  was  recorded  in  Lucas  county,  on  the  24th  of 
November  J  1840* 

The  other  mortgage,  which  was  in  the  usual  form,  em- 
braced a  large  quantity  of  land  situate  in  Wood  county, 
and  was  conditioned  for  the  payment  of  the  entire  sum  of 
said  ten  thousand  dollars.  It  was  recorded  in  that  county 
shortly  after  its  execution. 

On  the  17^/4  of  June^  1841,  William  Olney,  in  considera- 
tion of  five  thousand  dollarsj  conveyed  the  Lucas  county 
lands  to  S terry  Clark,  of  Providence,  Rhode  Island.  This 
deed  was  duly  recorded,  in  Lucas  county,  on  the  17th  of 
November,  1841. 

A  second  mortgage  upon  the  Lucas  county  lands  to  se- 
cure the  same  debt  of  ten  thousand  dollars,  was  executed 
by  William  Olney  to  Christopher  E.  Potter.  It  bears  date 
October  1, 1840,  but  was  not  acknowledged  until  July  8, 
1841,  which  was  subsequent  to  the  conveyance  of  the  lands 
to  Clark.  This  mortgage  was  evidently  given  to  correct 
the  imperfection  before  noticed  in  the  first  mortgage,  as  it 
purports  to  be  a  security  for  the  entire  debt ;  it  was  re- 
corded in  Lucas  county,  August  20, 1841. 

On  the  IB^A  of  August^  1841,  Sterry  Clark,  in  considera- 
tion of  twenty-five  hundred  dollars,  conveyed  an  undivided 
half  of  the  Lucas  county  lands  to  Reuben  Parsons,  of  New 
York.  The  wife  of  Sterry  Clark  did  not  join  in  the  exe- 
cution of  this  deed.  It  was  duly  recorded  in  Lucas  county 
on  the  17th  of  November,  1841. 

On  the  24th  of  October,  1842,  Christopher  E.  Potter  filed 
a  bill  io  chancery  in  the  Court  of  Common  Pleas  of  Wood 
county,  against  William  Olney  and  Sterry  Clark  to  fore- 
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close  the  tico  mortgages  given  by  Ohiey^  bearing  clato  in  Oc- 
toljcr,  and  acknowledged  in  November,  1840-  In  this  pro- 
ceed in  tr^  no  notice  is  taken  of  the  pecond  mortgage  npna 
the  Lucas  cnonty  lands,  acknowledged  in  July,  1841- 
Neither  the  wite  of  Sterry  Clark,  nor  Reuben  Parsons, 
whose  deed  for  a  moiety  of  the  lauds  had  been  on  record 
for  nearly  a  year,  was  made  a  party  to  the  proceeding. 

The  bill  sets  out  that  Olney,  being  seized  or  pretending 
to  be  seized  of  certain  lauds  situate  in  the  counties  of  Wood 
and  Lneas,  which  are  described,  ond  being  in  wont  of  ton 
thousand  dollars,  did,  on  or  about  the  first  day  of  October, 
1840,  apply  to  the  complainant  to  lend  him  that  sum,  *'  to 
be  secured  by  mortgages  upon  said  premises;"  that  cora- 
plainant  loaned  Olney  said  sum  of  ten  thousand  dollars ; 
that  Olney,  to  secure  the  repayment  of  the  same,  with  legal 
interest, '-  by  his  deed  duly  executed  on  or  about  the  first 
day  of  October,^'  1840,  conveyed  said  premises  to  comjilaTn- 
ant  in  fee-simple,  subject,  nevertheless,  to  a  cotjdition  of 
defeasance  on  the  payment  of  said  sum  of  ten  thousand 
dollars,  October  1, 1841,  with  interest  after  the  expiration 
of  six  months,  ''as  in  and  by  said  deeds  of  mfrrtgage," 
copiee  of  which  were  therewith  filed  and  made  part  of  the 
bill,  would  Tuore  fully  appear. 

The  bill  further  set  forth  the  conveyance  of  Olney  to 
Clark;  alleged  that  the  claim  of  complainant  was  para- 
mount thereto;  that  no  part  of  said  sum  of  ten  thotisaDd 
dollars  had  been  paid  ;  prayed  an  account  of  the  amount 
ducj  and  that  the  mortgaged  premises  might  be  sold  and 
proceeds  applied  in  satisfaction  of  the  debt- 
Copies  of  both  mortgages  were  attached  to  the  bill  and 
made  exhibits* 

The  defendants,  Olney  and  Clark,  were  brought  in  by 
publication. 

At  the  Odoher  ternij  1848,  of  the  court,  a  decree  pro  con-^ 
Jcsso  was  entered. 

Tlie  court  found  that  there  was  due  the  complninant  for 
\m  mortgage  money  the  sum  of  twelve  thousand  one  hun- 
dred and  thirty -seven  dollars  and  eighty-one  Genta,aDd  ad^ 
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jiulged  that  unless  payment  was  made  within  five  days 
fnim  tlie  rising  of  the  court,  the  master  commissioner  of 
the  eonrt  f»roceed  to  sell  the  Wood  county  lands^  and  the 
sheriff  of  Lucaa  county  proceed  to  sell  the  Lucas  county 
lands. 

An  order  of  eaiie  issued  to  the  sheriff  of  Lncae  county 
on  November  6,  1843,  upon  which  he  made  return  January 
12,  1844,  that  he  had  sold  the  lands  in  Lucas  county  to 
Chri^itopher  E.  Potter,  on  the  16th  of  December,  1843,  for 
eleven  hundred  and  thirty-four  dollars. 

All  order  of  sale  issued  to  the  master  commissioner  of 
the  Wood  county  court,  on  November  6,  1843,  upon  which 
lie  made  return  to  the  March  term,  1844,  that  lie  had  sold 
the  lands  in  Wood  county  to  Christopher  E.  Potter,  on  the 
30tb  day  nf  January,  1844,  for  three  thousand  and  thirty- 
seven  dollars, 

An  order  confirming  these  sale  and  directing  deeds  to  be 
maiVe  to  the  purchaser  was  entered  at  the  March  term, 

1844,  of  the  Wood  county  court. 

In  purseianee  of  the  order  of  confirmation  the  sheriff  of 
Lticas  county  executed  to  Potter  a  deed  of  the  lands  sold 
by  him.  It  bears  date  November  28,  1844 ;  it  was  ac- 
knowledged December  4,  1844,  and  recorded  Outober  24, 

1845.  A  conveyance  was  also  executed  by  the  master 
commissioner  of  the  Wood  county  common  pleas  of  the 
lands  sold  by  him. 

The  lands  in  Lucas  county  are  described  in  the  petition 
as  the  soutk  half  of  southwest  quarter  of  section  six,  and 
the  northwest  quarter  of  the  southwest  quarter  of  the  same 
section^  containing  one  hundred  and  twenty  acres. 

It  appears  that  Olney  derived  title  to  these  lands  by  deed 
from  one  Messena  Fox,  dated  August  28, 1835. 

It  further  appears  that  Fox  had  acquired  title  to  the 
west  half  of  the  southwest  quarter  by  patent  in  1831,  and 
to  the  soufheasi  quarter  of  the  southwest  quarter  of  mul 
section  by  patent  September  2,  1835,  and  that  Fox's  deed 
to  Olney  embraced  the  whole  quarter  section,  being  loity 
acres  more  than  he  owned. 
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It  further  appears  that  Olney  mortgaged  the  whole  south- 
west  quarter  to  Potteiv  following,  douhtlees,  the  excessive 
description  in  Fox's  deed  to  him* 

The  prayer  is  for  the  usual  account  of  amount  due,  if 
iLuythiug,  after  crediting  thfe  proceeds  arising  from  the  sale 
of  the  Wood  county  lands  (|3,039) ;  also  the  rents  and 
profits,  and  that  plaintiffs  be  permitted  to  redeem,  oo 
payment  of  amount  due,  if  it  he  adjudged  valid  against 
them,  etc. 

The  defendants  are  somewhat  numerous,  including  both 
the  Potters  and  the  purchasers  from  them,  as  well  as  mort- 
gagees of  such  purchasers,  aU  of  whom,  except  one  or  two^ 
answer  jointly,  and  put  in  issue  the  allegations  of  the  pe- 
tition. 

It  is  averred  in  the  answer  that  these  mortgages  were 
made  at  the  same  time  to  secure  a  single  loan  of  $10,000, 
in  pursuance  of  a  previous  agreement  to  mortgage  all  these 
lands  in  Wood  and  Lucas  eo unties,  and  that  the  scriviuer, 
for  convenience  of  record  merely,  executed  two  separate 
mortgages  instead  of  one,  hut  they  were  parts  of  one  en- 
tire transaction,  to  secure  one  debtj  and  that  the  Wood 
county  court  had  therefore  jurisdiction  to  sell  the  Lucas 
county  lands,  as  well  as  those  in  Wood  county. 

It  is  also  alleged,  that  from  the  date  of  the  sherift's  deed, 
in  1844  to  1849,  Christopher  E.  Potter  was  in  the  open, 
notorious,  and  continuous  possession  of  this  one  hundred 
and  twenty  acres — that  in  the  latter  year  he  sold  the  same 
to  Kathauiel  F,  Potter,  who,  from  that  time  to  the  com- 
mencement of  this  action,  by  himself  and  his  grantees, 
have  held  like  possession;  that  in  1853  he  sold  the  timber 
lands,  eighty  acres,  being  the  south  half  of  the  quarter  sec- 
tion, to  Prentice  and  Baker ;  that  Prentice  sold  an  un- 
divided half  to  one  Latimer,  who  died  in  1855;  that  his 
heirs  sold  his  share  to  one  Williams;  that  Baker  sold  to 
one  Foley,  who  mortgaged  the  same  to  divers  persons ;  that 
these  mortgages  were  foreclosed  and  Foley's  share  bid  in 
by  one  Oonahan  ;  that  in  1858,  fifty-eight  acres  of  this  tract 
was  platted  into  lots  and  streets,  and  called  "  Williams'  ad- 
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ditton  to  the  city  of  Toledo ;"  and  that  in  1859,  by  proceed- 
ings in  partition,  these  lots  and  the  remaining  twenty-two 
acres  were  divided  between  the  owners. 

It  is  further  averred  that  since  these  namerouB  sales  of 
town  or  city  lots  have  been  made  to  bond  fide  purchasers, 
who  have  taken  possession,  made  improvements,  paid  taxes, 
city  assessments,  etc.,  that  property  has  largely  increased 
in  value,  and  that  during  all  this  time  the  plaintiffs,  or  those 
from  whom  they  claim  title,  have  acquiesced,  making  no 
offer  to  redeem,  and  asserting  no  claim  until  the  commeoce- 
mertt  of  this  action. 

For  a  second  answer,  the  twenty-one  years  statute  of 
limitation  is  pleaded. 

For  a  third  J  the  seven  years  statute  or  the  act  to  give 
greater  security  to  land  titles,  passed  March  22,  1849,  is 
relied  on. 

Scnhner  ^  Hurd,  for  plaintiffs  in  error : 

I.  The  equity  doctriue  as  to  laches  has  no  application  in 
a  proceeding  to  redeem  mortgaged  premises.  Such  a  pro- 
ceeding is  not  barred  unless  an  ejectment  to  recover  the 
possession  would  be  barred ;  and  as  a  general  rule  the  doc- 
trine is  not  applied  in  any  case  where  there  is  a  statute  of 
limitations  in  force  applicable  to  it.  Larrowe  v.  Beam,  10 
Ohio,  498. 

On  the  subject  of  the  equity  doctrine  as  to  laches,  see 
Smith  V.  Claij,  3  Br.  C.  C.  640 ;  Mmendorf  v.  Taylor,  10 
Wheat.  152;  Cook  v.  Amham,  3  P.  Wms.  283,  287;  Aggas 
V,  Pickerell,  3  Atk.  225 ;  Moore  v.  Cable,  l_John  Ch.  385 ; 
Gordon  v.  Bobart^  2  Sumn.  401^  Slee  v.  Manhattan}  Co.,  1 
Paige,  80 ;  Bolinger  v.  Choteau,  20  Mo..  89 ;  2  Washburn  on 
Real  Property,  169,  170;  Angell  on  Limitations  (5th  ed.), 
§  456,  n.  2  ;  Mobinson  v.  Fife,  3  Ohio  St.  551. 

II.  There  are  certain  rules  of  law  connected  with  the  ap- 
plication of  the  statute  of  limitations,  which  should  be  con- 
eidered  in  determining  this  case. 

1.  The  statute  is  to  be  taken  strictly;  the  evidence  to 
establish  title  under  it  must  be  clear  and   satisfactory. 


Digitized  by 


Google 


66    SUPREME  COURT  COMMISSION  OP  OHIO. 

Clark  tr.  Potter. 

Irving  v.  Erowndl^  11  111.  413;  Turney  v,  Otamberhun^  15 
III.  271 ;  Groft  v.  Weakland,  84  Penn.  Sl  304;  Washburn 
R  P.  124;  Aiigell  on  Lim.,  g§  392,  395. 

2.  The  law  draws  to  tlie  legal  title  the  constructive  pos- 
Bession,  To  displace  this  there  must  be  an  actual  oiistor 
and  continued  adverse  possession.  Aos^ell  on  Lim.  (5th 
ed.),  §  384,  and   also   page   394;    Taylor   on    Eject.  900. 

3.  Paymeut  of  taxes  is  not  evidence  of  pos9e?5siou,  Tay- 
lor on  Eject.  895;  2  Smith's  L.  C.  (6th  ed.)  638;  Eww^  v, 
Burneti^l  McLean,  2^;  Stei'ens  v.  Rhinelander^  5  Rob.  285; 
Meed  v.  Field,  15  Vt.  672. 

4*  Mere  casual  acts  of  ownership  do  not  constitute  ad- 
verse possession.  Taylor  on  Eject.  909 ;  Eifener  v.  Bord- 
man^  53  Penn*  St.  313;   Young  v.  Herdie,  55  Penn.  St.  172, 

5.  The  adverse  possessiou  nuiat  be  continuous  an*!  un- 
broken. 2  Smith's  L.  C-  (6th  ed.),  537 ;  Johnson  v.  Irwin ^ 
SS.&n.  291 ;  Royer  v.  Benlow,  10  S.  &  R,  303 ;  Jackson  v. 
Schoomnaker^  2  Johns,  230  ;  Hoey  v.  Fumtim^  1  Barr,  296  ; 
Corndius  Vp  Gibson,  1  Dutch,  33 ;  Lorber  v.  Willing^  10  Watts, 
141;  Parker  v.  Parker^  1  Allen,  245;  West  v.  Lanier,  9 
Humph,  761;  Claney  y.  Ilandiette^  39  Me.  451 ;  Stephens  v. 
Leaek,  19  Penn.  St,  265  ;  Ewing  v.  Aleorn,  4  Wright,  500  ; 
Tyler  on  Eject.  90t-8. 

As  to  the  extent  of  poseeesion,  see  Jojtes  v-  ChiteSy  2  Dana, 
25;  Mlicoit  v.  Pearl,  10  Pet,  412,  444;  Owings  v.  Gibson,  2 
A.  K,  Marsh.  515;  Stewart  v.  Harris^  9  Humph.  714;  West 
V,  I^ice,  2  J,  J.  Marsh.  380. 

William  Baker  and  Charles  Pratt,  with  whom'was  (Z  S~ 
Bradley ; 

[No  perfect  copy  of  the  brief  of  counsel  for  defendant  in 
error  coming  to  the  hands  of  the  reporter,  he  has  only  been 
able  to  abstract  a  portion  of  their  argument,— Reporter.] 

The  facts  of  this  ease  clearlj*  bring  it  within  the  opera- 
tion  of  the  act  of  March  22,  1849,  (2  Curwin,  1495),  and  it 
is  a  complete  bar,  both  as  against  Clark  and  his  heirs  and 
Parsons  and  his  grantee.  But  whether  or  not  this  be  so, 
the  general  statute  of  limitations  of  1S3I  applies. 
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As  to  the  extent  of  and  what  may  amount  to  actual  pos- 
eeeaion,  see  ElUcoit  v.  Pearly  10  Pet.  412;  2  Smith's  L.  C. 
(6th  ed.)  641,  642;  Tyler  on  Eject.  892,  893,  895,  903, 
904;  Angell  on  Lim,  397,  400;  Prescott  v.  Nivers,  4  Mason, 
380;  Jackson  v,  Porfcr,  Paine,  457;  3  Iredell,  578;  Scam- 
mon,  181 ;  Washburn  R.  P.  137 ;  Gardner  v.  Gooch^  48 
Me-  492;  Barcies(y  v.  GCenn,  32  111.  64;  Fairman  v.  Beall, 
14  111.  244;  Booth  v.  Small,  25  Iowa,  178 ;  Angell  on  Lim. 
367,  400 ;  19  Qa.  8 ;  21  How.  493 ;  30  III.  279 ;  3' Watts,  72 ; 
Abell  V.  Barris,  11  Gill  &  F.  371 ;  Noyes  v.  Dyer,  25  Me. 
468 ;  2  Me.  275  ;  Spmr  v.  Ralph,  14  Vt.  400 ;  ChiUom  v. 
Buttolph,  12  Vt.  231 ;  Boyer  v.  Benlow,  10  Serg.  &  R.  303 ; 
Beiser  v.  Riebky  7'Watts,  37 ;  Bopkins  v.  Itobinson,  3  Watts, 
205 ;  Proprietor  of  Kemheek  Purchase  v.  Springer ,  4  Mass. 
415 ;  Farrar  v,  Fe^senden^  39  N.  II.  269 ;  Byrum  v.  Carter, 
4  Iredell,  310;  Murphy  v.  Springer,  1  Grant's  Gas.  73; 
£>raper  v.  SAor^  25  Miss,  197  ;  Finlay  v.  CooA-,  54  Barb.  9; 
i/u^b  V.  Brentin,  47  IIL  396;  43  Ala.  271;  Williams  v. 
Dagan,  20  Miss.  186 ;  ^ort/  v.  Wilson,  35  Miss.  490. 

E?en  a  void  deed  may  raise  color  of  title,  and  define  the 
extent  and  boundary  of  the  possession  under  it,  by  the  de- 
scription in  the  deed.  Pillows  v.  Roberts,  13  How.  472  ; 
3Hml  V.  Brook.%  16  K  H.  376 ;  8  Washb.  Real  P.  139 ; 
WHghi  V.  Maiteson,  18  How.  50,  56;  Angell  Lim.  404,  406, 
409 ;  Jackson  v.  Todd,  2  Caines  (N.  Y.),  183. 

A  deed  founded  on  a  void  decree  in  chancery  gives  col- 
orable title.    1  Meigs,  Tenn.  207. 

As  to  laches:  Smith  v.  Clay,  8  Bro.  Ch.  689;  2  Story 
Eq.  §  1520,  note  ;  Kane  v.  Bloodgood,  7  Johns.  93 ;  Bergen 
T.  Bennett,  1  Caine's  Cases,  1 ;  DeCouche  v.  Sevatia,  3  Johns. 
190;  Bigginhotkan  v.  Burnett,  b  Johns.  Ch.  184;  Prevost 
V,  Grafz,  6  Wheat.  481 ;  Bugkes  v.  Edwards,  9  Wheat.  489  ; 
Willison  V.  Waikins^  3  Pet,  43 ;  Miller  v.  Mclntyre,  6  Pet. 
61 ;  Piatt  v,  Vaiiier,  9  Pet.  413 ;  2  Hilliard  on  Mort.  1-30, 
and  cases  cited ;  Ckolmondeley  v.  Clinton^  2  Fac.  &  W.  1 ; 
Tuitk  v.  WitBon,  10  Ohio,  24. 

JoEJTSoif J  J.    As  the  widow  of  Sterry  Clark  has  died  siuce 
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the  judgment  below,  further  con  side  rat  ion  of  her  rights  in 
this  action  beconies  unnecessary. 

Upon  a  caroiul  examination  of  the  record,  we  think  the 
district  court  waa  warranted  in  finding  as  facte : 

1-  That  prior  to  and  at  the  date  of  said  mortgage,  and 
when  the  property  was  sold  and  conveyed  to  Potter,  and 
for  several  years  thereafterj  the  mortgaged  premises  was 
owned,  hold,  aud  occupied  as  one  entire  tract  of  land  or 
farm,  about  forty  acres  of  which  was  cleared ,  with  a  tene- 
ment house,  fendes,  etc.,  such  as  is  usual  with  a  new  farm, 
in  a  new  country,  and  the  balance  wild,  timbered  land. 

2.  That  Potter  took  possession,  under  his  purchase,  of 
the  entire  tract,  in  good  faith,  claimiug  the  whole,  and  for 
more  than  twenty-five  years  exercised  exclusive  control 
and  dominion  ;  that  his  possession  and  claim  of  ownership 
was  open,  notorious,  and  adverse. 

3.  That,  with  the  exception  of  a  temporary  suspension , 
the  premises  were,  during  all  that  period,  actually  occupied 
by  a  tenant,  residing  on  the  improved  part,  but  such  ten- 
ancy w^as  interrupted  fur  some  time  over  a  year,  caused  by 
tiie  unlawful  acts  of  strangers,  who  tore  down  the  house 
and  carried  off  the  fences,  rendering  the  premises  incapable 
of  actual  residence. 

4p  That  during  the  suspension  of  actual  residence,  as 
well  as  at  all  other  times,  Potter  and  his  grantees  were  in 
the  sole  control,  paying  taxes  and  assessments,  making 
sales,  cutting  and  selling  timber,  preventing  trespasses,  and 
doing  all  such  acts  of  ownership  as  the  nature  and  condi- 
tion  of  the  property  would  admit  of. 

5.  That  at  the  time  of  such  sale  and  conveyance  to  Pot- 
ter, or  soon  thereafter,  Olney  and  his  grantees,  though  not 
actually  served,  had,  in  fact,  notice  of  such  foreclosure  and 
sale,  and  of  the  subsequent  adverse  possession  of  Potter, 
and  acquiesced  therein,  makiug  uo  offer  to  redeem,  nor  any 
adverse  entry  or  claim, 

6*  That,  at  the  time  of  such  sale,  the  land  was  worth  far 
less  than  the  amount  necessary  to  redeem,  and  that  by 
reason  of  the  rapid  growth  of  the  city  of  Toledo,  of  which 
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it  now  forms  n  part,  and  the  improvements  made  by  Olney 
and  his  grantees,  the  value  far  exceeds  the  mortgaged  debt 
and  interest. 

We  are  of  opinion  that  the  district  court  did  not  err  in 
refusing  the  plaintiffs  the  relief  prayed  for. 

A  majoritjLof  the  court  are  strongly  inclined  to  hold 
that  the  act  of  March  22, 1849  (2  Curwen,  1494),  governed, 
and  that  the  right  to  redeem  was  barred  in  seven  years; 
but  as  we  are  all  agreed  upon  another  ground,  our  decision 
m  not  placed  on  that» 

There  ia  an  absence  of  equity  in  the  plaintiff's  claim. 
It  is  apparent  that  it  is  of  recent  origin,  owing  its  exist- 
ence to  the  enterprise  which  has  been  generated  by  the 
rapid  growth  of  the  city  of  Toledo,  and  the  consequent 
spirit  of  speculation  to  which  that  gave  rise. 

It  is  clear  that  the  immediate  grantees  of  Olney  long  ago 
abandoned  all  intention  of  redeeming,  if  they  ever  enter- 
tained itj  and  for  more  than  twenty-one  years  acquiesced 
in  the  owoership  of  the  mortgagee  and  those  claiming 
under  him- 

It  is  of  the  very  highest  authority  that :  "  A  court  of 
equity,  which  is  never  active  in  relief  against  conscience  or 
public  convenience,  has  always  refused  its  aid  to  stale  de- 
mands, where  the  party  has  slept  upon  his  rights  or  ac- 
quiesced for  a  great  length  of  time.  Nothing  can  call  forth 
this  court  into  activity  but  conscience,  good  faith,  and  rea- 
sonable diligence.  "Where  these  are  wanting,  the  court  is 
passive  and  does  nothing;  laches  and  neglect  are  always 
discountenanced;  and  therefore  from  the  beginning  of  this 
jurisdiction  there  was  always  a  limitation  of  suit  in  this 
court."  Smith  v.  Clai/^  3  Brown  Ch.  634;  Cholmondeley  v. 
CUnton,  2  Jac.  &  W»  1 ;  Kane  v.  Bloodgood,  7  Johns.  93 ; 
Bergen  v.  Bennett^  1  Gaines'  Gas.  1 ;  DeCouche  v.  Sevatia^  3 
Johns.  190;  Bigginbothan  v.  Burnett^  5  Johns.  Gh.  184; 
Prevosi  v.  Graiz,  6  Wheat.  481 ;  Willison  v.  Watkins,  3  Pet. 
43;  Miller  v,  Melnfyre,  6  Pet.  61;  Piatt  v.  Vaitier,  9  Pet. 
413;  2  Hilliurd  on  Mort.  1-30,  and  cases  cited. 

The  doctrine  of  these  cases  is  fully  indorsed  in  Ohio. 

Digitized  by  VjOOQIC 


60     StJPREME  COURT  COMMISSION  OF  OHIO. 

Clurk  u.  Potter. 

Taftk  \\  Wilson,  10  Obia,  24;  Pendleton  y.  Galloway,  9 
Oliitj,  178;  Willwws  v.  Presbyfenan  Churchy  1  Ohio  St  478; 
Sobioson  w  Fife,  8  Ohio  St  551 ;  Piali  v.  Smith's  Ex'r,  12 
Ohio  St  56L 

Piatt  \\  Smith's  ExWs  was,  like  the  present,  a  bill  to  re- 
deem, filed  by  the  heirs  of  Piatt,  who  had  died  iusolventy 
and  whose  administrators  had  declined  to  redeem  and  had 
relinquished  the  land  to  the  mortgagee.  The  court  says  (p. 
570) :  '*  The  present  action  was  not  commenced  until 
twcnty-aeven  years  after  ihe  time  then  fixed  for  the  pay-* 
nient  of  tlje  money;  aud  no  tender  or  ofti.T  to  pay  the 
money  has  even  as  yet  been  made;  but  an  account  is  now 
asked  for  rents  and  pro  tits  extending  back  over  a  space  of 
more  than  a  quarter  of  a  century.  That  this  is  an  almost 
unprecedented  delay  on  the  part  of  the  complaiuanta  seek- 
ing relief  in  a  court  of  equity  must  be  admitted*  How  is 
ifc  explained  so  as  tu  avoid  the  objection  of  gross  laches  and 
Btaleness  of  claim?" 

In  this  case,  which  was  in  the  nature  of  a  deed  and  sep- 
arate defeasance,  we  may  apply  the  language  of  the  learned 
judge  in  tliat  case  as  peeuliarly  applicable,  substituting 
only  the  name  of  Olney  and  his  grantees  for  those  of  Piatt 
and  his  heirs. 

"No  facts  are  stated  or  proved,  explaining  the  delin- 
quency of  Piatt  or  his  representatives  to  perform  his  part 
of  the  contract  according  to  its  terms.  Nor  i:^  it  either 
averred  or  proved  that  the  land  was  in  fact  worth  as  much 
as  the  money  so  to  have  been  paid»  to  entitle  him  to  a  re- 
conveyance, 

"But  oven  conceding  the  right  to  have  existed  in  the 
gnmtor  after  expiration  of  the  time  limited  by  the  contract 
to  tender  tue  money  due  on  the  note  and  have  a  reconvey- 
ance of  the  lands  decreed  in  a  court  of  equity,  the  asser- 
li*n  of  the  right  mns!:  not  bo  long  be  delayed  as  to  be  in 
conflict  with  the  rule  of  relief,  that  the  party  asking  to 
enforce  a  contract  against  another  must  show  himself 
ready,  willing,  and  prompt  in  executing  the  contract  on 
ills  part,  or  show  some  sufficient  excuse  tor  his  delin(iu.eacy. 
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Otherwise  he  will  have  failed  to  show  such  a  doing  of 
equity  as  to  justify  him  in  asking  relief  in  a  court  of 
equity." 

In  Fisher  V.  Boody,  1  Curtis  C.  C.  219,  it  is  said  :  ''  This 
distinction  between  a  positive  bar  from  lapse  of  time  and 
that  lying  by  and  acquiescence,  which  will  cause  a  conrt  of 
equity  to  look  u[ion  the  proofs  with  some  distrust,  and  to 
refuse  relief  unless  the  delay  and  acquiescence  are  entisfae- 
torily  accounted  for,  I  consider  a  most  important  principle, 
necessary  to  be  constantly  kept  in  view  in,  wielding  the  tran- 
scendent powers  of  a  court  of  equity ;  and  it  rests  upon 
ample  authority,  though,  in  my  judgment,  it  has  not  been 
euiiicieiUly  regarded."  Prevost  v.  Graiz^  6  Wheat,  481; 
Elmemlorf  v,  Taylor,  10  Wheat.  153;  Piatt  v,  Vanier,  9 
Peters,  416 ;  Stearns  v.  Paige,  1  Story,  217 ;  Waff/ier  V, 
Baird,  7  How,  234 ;  1  Mad.  99  ;  Lawrence  v.  Bla/ce,  8  Clark 
an<l  Fin.  504;  Bough  v.  Richardson,  3  Story,  659. 

Where  a  decree  of  foreclosure  and  order  of  sale  was  had 
in  1842,  and  no  further  action,  save  continuances,  was  had 
until  1868,  meanwhile  the  mortgagor  had  been  in  possea- 
eion,  sold  portions  of  the  land  to  innocent  purchasers,  who 
bad  no  actual  notice  of  the  pending  suit,  and  who  had  re- 
mained in  possession  more  than  twenty-one  years^  it  waa 
held,  that  the  unexplained  delay  was  ^uch  as  to  prevent  the 
enforcenient  of  the  decree  against  such  purchasers.  Fox  v. 
Jleeder^  28  Ohio  St.  181.  See  also,  Hughes  v.  Edwards^  9 
Wlieat  4D7. 

The  general  rule  is,  that  the  right  to  redemption  is  barred 
by  the  &ame  length  of  time  as  the  right  of  entry  at  law,  if 
the  mortgai^ec  is  in  possession  as  owner. 

To  this  rule  there  are  some  exceptions,  as  when  the 
mortgagor  can  bring  himself  within  some  one  of  the  disa- 
bilities of*  the  statute,  such  as  infancy,  etc.,  or  where  tho 
possession  of  the  mortgagee  is  referable  to  an  agreement 
between  him  and  the  mortgagor,  as  in  the  case  of  a  Welch 
mortgage,  under  which  the  mortgagee  is  in  as  a  trustee 
and  bound  to  account. 
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Ill  sueli  cases  the  statute  does  not  run.  Potter's  posses- 
sion was  not  of  this  character- 
It  was  tiniiiistakablj  adverse  to  the  right  of  redemption* 

He  was  occupying  and  exercising  act6  of  ownership  un- 
der color  of  his  title  acquired  by  purchase  at  sheriff's  sale- 
The  proceedings  to  foi-eclosCj  the  purchase  and  posscBsion, 
the  payment  of  taxes  and  aasesBments,  the  employment  of 
an  agent  to  look  after  the  laods,  are  all  acta  adverse  to  those 
of  the  mortgagorj  and  referable  solely  to  his  title  as  owner 
under  the  mortgage. 

They  are  explanatory  of  his  title  and  give  character  and 
significance  to  his  possession* 

We  do  not  propose  to  consider  the  mooted  question, 
whether  a  less  period  than  twenty-one  years,  will  bar  the 
right  of  redemption. 

It  is  sufficient  to  say  that  if  there  was  such  a  poasession 
for  more  than  twenty-one  years,  as  would  bar  ejectment, 
tlie  district  court  did  not  err. 

*'An  entry  under  a  deed  gives  possession  of  all  vacant 
land  described  in  the  deed,  if  not  in  any  adverse  possession  ; 
although  there  may  be  no  fences  or  inclosure  around  the 
ambit  of  the  tract,  and  an  actual  entrance  on  only  a  part 
of  it  To  constitute  actual  possession  it  is  not  necessary 
there  should  be  any  fence  or  inclosure  of  the  laud." 
MlicoU  V.  Pearl,  10  Peters,  412, 

"One  who  enters  upon  land  intending  to  take  possession 
of  the  entire  tract,  no  part  of  which  is  held  adversely  at 
the  time  of  entry,  is  in  possession  to  the  cKtent  of  his 
claim,'*  Langwortky  v.  Myers^  4  Iowa,  18  ;  Booth  v.  Small^ 
25  Iowa,  178  J  Oimng  v.  Gibson,  2  A.  K.  Marsh,  460 ;  Little 
V.  Dowling,  37  JT.  H.  355. 

The  distinction  between  an  entry  and  possession  under 
color  of  title,  as  in  the  present  case,  and  such  entry  and 
possession  without  deed  or  color  of  title,  is  clear  and  well 
recognized. 

In  the  former  case,  the  possession  is  byconstructioa  held 
to  extend  to  the  boundaries  of  the  deed;  in  the  latter,  it 
must  be  actual,  definite,  positive,  and  notorious,  a  pedes  pos- 
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sesmo.  Ewing  v,  Burnett^  11  Peters.  49;  Angel  on  Lim, 
398,  402. 

In  Emiiig  v.  Burnett  it  is  said:  "An  entry  by  one  roan, 
on  the  land  of  another  is  an  ouster  of  the  legal  poascssion 
ariBiug  from  the  title,  or  not,  according  to  the  intention 
-with  which  it  is  done;  if  made  under  claim  and  color  of 
right,  it  is  an  ouster;  otherwise  it  is  a  mere  trespaaa;  in 
legal  language,  the  intention  guides  the  entry  and  iixes*  its 
character.  That  the  evidence  in  this  case  justified  the  jury 
in  finding  an  entry  by  the  defendant  on  this  lot  as  early  as 
1804,  can  not  be  doubted ;  nor  that  he  claimed  the  exchi- 
eive  right  to  it,  under  color  of  title,  from  'that  time  till 
suit  brought.  There  was  abundant  evidence  of  the  inten- 
tion with  which  the  first  entry  was  made,  as  well  as  of  the 
subsequent  acta  related  by  the  witnesses  to  justify  the  find- 
ing, that  they  were  in  assertion  of  a  right  in  himself;  so 
that  the  only  inquiry  is  as  to  the  nature  of  the  possession 
kept  up.  It  is  well  settled,  that  to  constitute  an  adverse 
posflCBsioUj  there  need  not  be  a  fence,  building,  or  other  im- 
provements made.  10  Pet.  442  ;  it  suflSces  for  tlie  purpose 
that  visits  and  notorious  acts  of  ownership  are  exercised  over 
the  premises  in  controversy  for  twenty-one  years,  after  an 
entry  under  claim  and  color  of  title.  So  much  depends  on 
the  nature  and  situalion  of  the  property,  the  uses  to  lohich  it  mn 
be  applied^  or  to  which  the  owner  or  claimant  may  choose  to  ap- 
ply it,  that  it  is  difficult  to  lay  down  any  precise  rule^  adapted 
to  all  eases.  But  it  may  safely  be  said^  that  where  acta  of  own- 
ership have  been  done  upon  land,  which  from  their  nature  in- 
dicate a  notorious  claim  of  property  in  it,  and  are  continued 
for  twenly-one  years,  with  the  knowledge  of  an  adverse 
claimant  without  interruption,  or  an  adverse  entry  by  liim, 
for  twenty-one  years  ;  such  acts  are  evidence  of  an  ouster 
of  a  former  owner,  and  an  actual  adverse  possession  against 
him." 

The  principle  upon  which  the  limitation  operates,  is,  that 
the  adverse  claim  is  accompanied  by  such  an  invasion  of 
the  rights  of  the  opposite  party  as  to  give  him  a  cause  of 
action  J  which  he  has  failed  to  prosecute  within  the  time 
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limited  by  law,  and  Tvhieh  he  is  therefore  presumed  to  ha^e 
surrendered  or  abaudoned. 

As  the  character  of  the  posaession  depends  on  the  nature 
and  situation  of  the  property^  and  the  uses  to  which  it  can 
be  applied,  or  to  which  the  owner  may  cboose  to  apply  it,  it 
is  evident  that  resort  must  be  had  to  the  usual  and  ordi- 
nary conduct  of  owners  of  anch  land  to  determine  if  it  is 
sufficient. 

If  this  possession  comports  with  the  ordinary  manage* 
ment  of  similar  lands  by  their  owners,  it  furnishes  satisfac- 
tory evidence  of  adverse  occupation. 

When  the  land  is  partly  improved  and  partly  unimproved, 
an  entry,  even  under  a  void  deedj  describing  the  whole,  and 
acts  of  ownership  under  color  of  title  derived  from  this  deed 
over  the  whole — such  as  payment  of  taxes,  preventing  tres- 
passes on  the  unimproved  part,  and  using  the  improved  part 
— ^13  satisfactory  evidence  of  adverse  occupancy ^  when  the 
opposite  party,  with  knowledge  of  these  acts,  makes  no 
claim,  but  acquiesceB  for  more  than  twenty-one  yeai'S.  An- 
gell  on  Limitations,  §  398;  Ifoyes  v.  Dyer,  25  Me.  468; 
Kennebeck  v,  Laboree,  2  Me.  275;  Spear  v.  Jialph^  14  Vt< 
400;  Chisholm  v.  BuUolph^  12  Vt.  231;  Proprutors  v. 
Springer,  4  Mass.  415. 

Counsel  for  plaintiffs  strenuously  Insist  that  as  to  the 
forty  acres  not  sold  in  1853  to  Baker  and  Prentice,  there 
has  not  been  that  continued  possession  requisite. 

The  deed  to  the  wliole  tract  was  executed  December  4, 
1844.  Prior  to  that,  Potter  had  employed  an  agent  to  look 
after  the  property,  and  had  paid  taxes  since  1843. 

The  improved  part,  mostly  these  forty  acres,  had  heen 
continuously  occupied  hy  tenants  since  the  spring  of  1845 
to  the  winter  of  1863-4,  when  the  house  was  torn  down  by 
the  aeighhors  by  reason  of  objectionable  tenants  to  whom 
it  had  been  sublet,  and  the  material  was  afterward  moved 
off  by  the  tenant  in  April,  1864, 

About  the  same  time  qiost  of  the  fencing  was  stolen  for 
firewood,  and  the  greater  part  of  the  cleared  land  wais  an 
open  eommon.    It  also  appears  that  from  the  time  the 
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house  was  pulled  down,  in  the  winter  of  1863-4  to  the 
spring  of  1865,  no  tenant  actually  resided  on  the  land,  al- 
though during  all  that  time  the  mortgagee,  through  his 
agent,  continued  to  pay  taxes  and  to  exercise  all  other  acts 
of  ownership  and  control  that  was  possible  under  the  cir- 
cumstances. 

No  intention  was  entertained  of  abandoning  the  prop- 
erty. No  adverse  entry  or  claim  was  then  or  at  any  time 
made.  There  was  no  disseizin  or  ouster.  The  acts  of  a 
mob  and  of  thieves  had  made  it  temporarily  lyifit  for  actual 
residence. 

Surely  there  is  no  principle  of  either  law  or  equity  that 
would  make  these  acts  of  lawlessness  and  violence  inure 
to  the  advantage  of  the  plaintiffs.  In  such  case,  when 
there  is  no  abandonment  or  ouster,  nor  any  offer  to  re- 
deem, the  plaintiffs'  adverse  possession  continues,  though 
he  has  no  tenant  residing  thereon,  if  he  exercises  all  those 
act«  of  adverse  claim  of  which  the  property  is  capable. 
The  single  fact  that  during  the  space  of  a  year  no  tenant 
actually  resided  on  the  tract,  does  not  operate  to  break  the 
continuity  of  possession,  when,  as  in  this  case,  there  was 
no  adverse  entry  by  the  owner  of  the  legal  title  or  those 
claiming  under  an  adverse  title,  and  when  there  were  con- 
tinuous acts  of  ownership  comporting  with  the  condition 
of  the  property. 

The  principle  on  which  the  statute  is  predicated,  is  not 
that  the  party  in  whose  favor  it  is  invoked  has  set  up  an 
adverse  claim  for  the  period  specified,  but  that  such  ad- 
verse claim  is  accompanied  by  such  invasion  of  the  rights 
of  the  opposite  party  as  to  give  him  a  cause  of  action. 
Angell  on  Lim.,  §  890.  It  is  the  occupation  with  an  in- 
tent to  claim  against  the  true  owner,  which  renders  the 
entry  and  possession  adverse. 

Where  the  first  possessor  died,  and  his  heirs  were  driven 
from  the  actual  possession  by  a  public  enemy,  the  posses- 
sion was  considered  by  the  equity  of  the  jtis  post  liminii  aa 
VOL.  xxxn — 6 
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revested  in  the  heirs  on  the  removal  of  the  hostile  force. 
Smith  V.  Lorillardy  10  Johns.  338. 

A  continued  residence  on  the  land  is  not  necessary,  if  it 
has  been  inclosed  arid  used  in  such  manner  as  to  give  pub- 
licity to  the  possession.  Making  improvements,  or  receiv- 
ing rents  would  be  sufficient  without  evidence.  Angell  on 
Lim,  §  392. 

In  Macentile  v.  Savoy,  17  Serg.  &  Eawle,  104,  it  was  held, 
in  the  case  of  a  dwelling-house  in  a  city,  that  direct  proof 
of  occupanc;f  during  the  whole  period  is  not  necessary,  and 
that  the  possession  continues,  although  the  house  maj^  not 
be  occupied  during  the  whole  period  without  intermission. 
Judgment  of  the  district  court  ajffii^med. 


Pennsylvania  Company,  etc.  v.  Bathoeb. 

1.  Ordinarj  prudence  requires  that  a  person  in  the  full  enjoyment  of  the 

faculties  of  hearing  and  seeing,  before  attempting  to  pass  over  a  known 
railroad  crossing,  should  use  them  for  the  purpose  of  discovering  and 
avoiding  danger  from  an  approaching  train ;  and  the  omission  to  do  so, 
without  a  reasonable  excuse  therefor,  is  negligence,  and  will  defeat  an 
action  by  such  person  for  an  injury  to  which  such  negligence  contrib- 
uted. 

2.  In  an  action  for  damages  for  alleged  negligence,  the  question  of  negli- 

gence on  the  part  of  the  defendant,  or  of  contributory  negligence  on 
the  part  of  the  plaintiff,  is  generally  a  mixed  question  of  law  and  fact, 
to  be  decided  by  the  jury,  under  proper  instructions  from  the  court. 

■8.  But  if  all  the  material  facts,  touching  the  alleged  negligence,  be  undis- 
puted, or  be  found  by  the  jury,  and  admit  of  no  rational  inference  but 
that  of  negligence,  in  such  case  the  question  of  negligence  becomes  a 
matter  of  law  merely,  and  the  court  should  so  charge  the  jury. 

4.  The  court,  in  charging  the  jury,  observed,  "  I  will  not  say  to  you  that 
the  plaintiff  should  have  looked  east  along  the  track.  I  will  only  say 
that  he  was  obliged  to  use  bis  sense  of  sight  in  a  reasonable  manner; 
and  it  is  for  you  to  say  whether  he  ought  to  have  *4ooked  to  the  east 
along  the  track  or  not  before  he  attempted  to  cross."  If  it  appear  that 
by  looking  he  could  have  run  and  avoided  the  danger,  it  was  his  duty 
to  look ;  and,  in  such  case,  the  court  should  have  charged,  as  matter  of 
law,  that  it  was  his  duty  to  look. 


Digitized  by 


Google 


DECEMBER  TERM,  1877.  67 

Pennsylvania  Co.  v.  Eathgeb. 

Error.  Reserved  in  the  District  Court  of  Columbiana 
county. 

This  is  a  case  of  collision  between  the  defendant  in  error 
and  a  train  of  cars  upon  a  public  crossing,  Rathgeb  was 
driving  a  one-horse  wagon  eastward  on  Main  street,  in  the 
village  of  Salem,  June  5, 1872,  when  he  was  struck  by  an 
extra  passenger  train,  his  horse  killed,  wagon  broken,  and 
himself  severely  injured. 

His  testimony  is  to  this  effect : 

On  the  5th  day  of  June,  1872,  in  the  afternoon,  I  went 
west  over  this  west  Main  street  crossing  with  a  load  of  coal 
to  John  Kirk's  house.  While  I  was  unloading  the  coal 
one  train  came  along  going  west.  After  I  unloaded  the 
coal  I  started  back  to  town,  and  when  I  got  to  the  mill  I 
stopped  my  horse  and  watched  and  listened  for  a  train.  I 
thought  there  might  be  a  freight  train  coming.  It  was  be- 
tween five  and  six  o'clock,  afternoon,  and  the  passenger 
train  had  gone  west  when  I  was  unloading  the  coal.  I 
stopped  about  five  minutes  at  the  mill ;  I  did  not  hear  any 
train,  nor  any  whistle  or  bell.  I  then  started  on  and  drove 
the  horse  on  a  walk  till  I  reached  the  track — drove  slow  on 
purpose  and  listened  for  a  train  as  I  drove  along.  I  can  't 
see  very  far — my  sight  not  very  good.  I  did  not  see  or 
hear  anything  until  my  horse  stepped  on  the  track,  and 
just  then  the  train  came  from  the  east  onto  me.  I  had  heard 
no  signal. 

In  his  cross-examination  he  says : 

"  I  owned  the  horse  four  years.  Drove  this  horse  over 
that  crossing  often.  The  engine  hit  us  just  as  my  horse 
stepped  on  the  rail.  The  horse  did  not  scare  until  it  was  hit 
— he  never  did  scare  much,  he  would  not  scare  at  the  cars. 
I  do  n't  know  whether  the  engine  hit  the  horse  or  the 
wagon,  I  was  too  much  scared  when  I  saw  the  train,  saw  it 
come  right  on  us  as  the  horse  stepped  his  fore  feet  over  the 
first  rail.  I  stopped  to  listen  about  a  couple  of  rods  east 
of  Bard's  mill.  I  stopped  there  for  about  five  minutes  and 
listened.    (But  upon  experiment  of  timing  by  a  watch^ 
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witness  made  it  fifteen  seconds.)  I  then  started  my  horse 
and  drove  onto  the  crossing  at  a  slow  walk.  I  am  near- 
sighted ;  I  could  see  a  train  if  there  were  no  obstructions 
in  the  way  at  a  distance  of  fifty  rods.  After  I  started  from 
where  I  stopped  at  the  mill  to  listen,  and  drove  on.toward 
the  crossing  I  looked  at  my  horse  and  did  not  look  along 
the  track.  I  did  not  look  along  the  railroad  track  to  the 
east  at  all.  I  could  not  see  the  train  coming  for  the  hill 
and  bend  in  the  track;  and  I  fii*st  saw  the  train  just  as  it 
struck  us.  I  heard  no  noise  of  the  train  coming  as  I  drove 
along,  and  the  horse  did  n't  scare  until  the  train  was  on  it, 
on  the  track.  I  do  n't  know  how  far  it  is  from  the  mill  to 
the  track.  John  Kirk  lived  back  of  Sharp's  machine  shop, 
while  I  was  unloading  the  coal  at  his  house  two  trains 
passed  along,  one  going  east  and  one  west ;  I  heard  them, 
could  not  see  them  because  of  the  hill.  I  knew  it  was  train 
time  for  the  passenger  trains  east  and  west,  they  passed  at 
Salem ;  and  I  thought  the  trains  I  had  heard  were  all  that 
had  to  pass.  I  always  stop  and  listen  for  trains.  It  was 
an  emigrant  train  that  hurt  me,  so  the  people  told  me  the 
same  evening  that  I  was  hurt.  I  did  not  hear  the  train,  it 
came  up  quiet  and  fast." 

It  is  830  feet  from  the  center  of  the  railroad  track  to  the 
east  line  of  Bard's  mill,  two  rods  east  of  which  he  says  he 
stopped  to  listen.  There  is  the  usual  conflict  of  testimony 
as  to  the  ringing  of  the  bell  and  sounding  of  the  whistle, 
previous  to  reaching  the  crossing.  Some  witnesses  say 
they  heard  no  such  signals;  some  say  they  were  not  given, 
while  the  railroad  men,  and  others  not  connected  with  the 
train,  say  the  signals  were  given.  If  the  case  turned  upon 
this  disputed  question  of  fact,  we  should,  perhaps  be  con- 
tent to  leave  the  controversy  where  the  jury  and  the  court 
below  left  it. 

Main  street,  on  which  Rathgeb  was  traveling,  runs  east 
and  west,  and  the  railroad  crossing  it  runs  from  southeast 
to  northwest.  The  colliding  train  came  from  the  south- 
east,  having  stopped  at  a  station  some  distance  from  Main 
street 
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A  map  was  offered  iu  evidence^  and  the  teBtimonj  of  the 
engineer  making  it,  who  testified  for  the  company,  as  to 
the  distance  at  which  a  train  could  be  seen,  coming  from, 
the  south-east,  by  one  on  Main  street.  It  hence  appears 
that  a  person  going  along  Main  street  from  west  to  east, 
^hen  880  feet  from  the  crossing,  could  see  a  train  248  feet 
from  the  crossing;  approaching  the  track,  and  150  feet 
therefrom,  the  train  could  be  seen  839  feet  from  the  cross- 
ing ;  100  feet  from  the  track,  a  train  can  be  seen  480  feet 
from  the  crossing.  The  range  of  vision  increases  as  the 
track  is  approached,  and  ten  feet  therefrom  a  train  can  be 
seen  while  1800  feet  distant,  and  even  farther  than  that. 

Counsel  for  defendant  below  asked  the  court  to  charge 
the  jury  as  follows  : 

1.  "  If  the  plaintiff,  as  he  passed  Bently's  house,  and  ap- 
proached near  to  the  iron  track,  did  not  look  eastward 
along  the  railroad  to  discover  if  a  train  was  approaching, 
and  drove  his  horse  upon  the  track  without  so  looking 
eastward,  that  would  be  evidence  of  negligence  upon  his 
part,  and  sufficient  to  justify  the  jury  in  rendering  a  verdict 
against  him."  Which  the  court  read  to  the  jury,  but  re- 
fused to  give  as  a  whole,  but  did  give  all  of  it  in  charge 
to  the  jury,  save  the  concluding  words  following:  "and 
sufficient  to  justify  the  jury  in  rendering  a  verdict  against 
him,"  which  the  court  refused  to  give,  to  all  of  which 
oounsel  for  defendant  excepted. 

Counsel  for  defendant  also  asked  the  court  to  give  the 
following  instruction  in  charge  to  the  jury,  viz  : 

2.  "  The  plaintiff  was  bound  to  use  his  senses  of  sight 
and  hearing,  in  a  reasonable  manner,  to  discover  if  a  train 
-were  app/baching  from  the  east,  and  if  the  conformation 
of  the  ground  to  the  east  obstructed  the  view  along  the  track 
to  the  east  nntil  he  came  up  near  the  track,  that  circum- 
stance would  require  of  him  a  greater  amount  of  caution 
to  discover  if  a  train  were  approaching  from  the  east,  be- 
fore he  allowed  his  horse  to  enter  upon  the  iron  track,  and 
ivould  not  excuse  him  from  looking  along  the  track  to  the 
east  after  he  came  near  to  the  track,  where  he  could  see." 
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Which  the  court  gave  to  the  jury,  with  the  exception  of 
the  following  clause,  viz:  "  and  would  not  excuse  him  from 
looking  along  the  track  to  the  east  after  he  came  near  to  the 
track,  where  he  could  see,"  which  clause  the  court  refused 
lo  give.  And  the  court  said  to  the  jury:  **I  will  not  say 
to  you  that  the  plaintiff*  should  have  looked  to  the  east 
along  the  track.  I  will  only  say  that  he  was  obliged  to 
use  his  sense  of  sight  in  a  reasonable  manner ;  and  it  is  for 
you  to  say  whether  he  ought  to  have  looked  to  the  east, 
along  the  track,  or  not,  before  he  attempted  to  cross." 
That  is,  whether,  by  entering  upon  the  track,  under  all  the 
circumstances  surrounding  him  at  the  time,  without  so 
looking  along  it,  he  failed  to  use  or(iiuary  care.  His  fail- 
ure to  so  lopk  along  the  track  to  the  extent  of  \\U  power 
of  sight,  would,  standing  alone,  tend  to  show  negligence ; 
but  taken  in  connection  with  the  other  testimony  in  the 
case,  bearing  on  the  point,  it  is  for  you  to  find  whether  he 
used  due  care  or  not.  To  all  of  which  refusal,  qualification^ 
and  charge  given,  counsel  for  defendant  excepted. 

3.  Counsel  for  defendant  further  asked  the  court  to  give 
the  following  instruction  to  the  jury,  viz :  "  If  the  plaiutift'^s 
sense  of  sight  was  impaired,  so  that  he  could  not  discern 
objects  but  at  a  short  distance,  and  if  any  rattling  lioise 
made  by  his  wagon,  or  the  force  and  direction  of  the  wind, 
interfered  with  his  ability  to  hear  the  approach  of  the  train, 
then,  if  he  did  not  stop  his  horse  and  pause  just  before  en- 
tering upon  the  railroad  track,  and  listen  to  hear  if  any 
train  were  approaching,  that  would  be  evidence  of  negli- 
gence upon  his  part."  Which  the  court  read  to  the  jury, 
but  refused  to  give  as  a  whole,  but  did  give  it  all  with  the 
exception  of  the  closing  words  following:  "of  Aiegligence 
upon  his  part,"  and  for  which  words  the  court  substituted 
the  words  following:  "for  your  consideration  upon  the 
question  whether  he  used  ordinary  care  to  avoid  the  injury," 
to  all  of  which  counsel  for  defendant  excepted. 

"It  is  claimed  by  the  defendant,  that  if  plaintiff' did  not 
look  along  the  track  to  the  east,  as  he  approached  the 
track,  that  he  could  not  recover^  but  I  will  not  so  charge. 
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I  leave  that  for  you  to  determine,  taking  into  view  the  con- 
dition of  his  eyesight,  whether  he  stopped  to  listen  as  he 
approached  near  the  track,  and  failed  to  hear  any  bell  or 
whistle,  or  other  indication  of  the  approaching  train,  and 
any  other  testimony  in  the  case,  tending  to  show  the  danger 
reasonably  to  be  apprehended  by  him,  and  precautions 
taken  by  him  to  avoid  it.  You  must  be  convinced,  from 
all  the  testimony,  that  he  used  ordinary  care  to  avoid  the 
injury,  or  he  can  not  recover." 

The  jury  returned  a  verdict  for  plaintiff,  below,  in  the 
sum  of  $1,900.  Motion  for  a  new  trial  was  overruled  and 
a  bill  of  exceptions  taken,  embodying  all  the  testimony. 
A  petition  in  error  in  the  district  court  was  reserved  to  the 
supreme  court  for  decision. 

J.  T.  BrookSy  for  plaintiff  in  error,  claimed  that  even  if 
the  railway  company  was  guilty  of  negligence,  and  Rath- 
geh  was  guilty  of  contributory  negligence,  he  can  not  re- 
cover, and  cited :  Railroad  v.  Picksley^  24  Ohio  St.  655 ; 
J)avi3  V.  Railway y  47  N.  T.  400 ;  Reynolds  v.  Railway^  58 
2J.  Y.  248  ;  Mitchell  v.  Railway,  64  N.  Y.  655  ;  Railroad  v. 
Methoven,  21  Ohio  St.  586 ;  Gorten  v.  Railroad,  45  N.  Y. 
664 ;  Artez  v.  Railroad,  34  Iowa,  154;  Railroad  v.  Terry,  8 
Ohio  St.  585  ;  Baxter  v.  Railroad,  41  N.  Y.  502. 

J.  A.  Ambler  and  Keyineit  ^  Ambler,  for  defendant  in  er- 
ror, on  the  question  of  contributory  negligence  cited  :  Tuff 
V.  Warman,  2  Conn.  B.  N.  S.  740 ;  Radley  v.  Railway,  S 
Law  and  Eq.  Rep.  467 ;  Patterson  v.  Wallace,  28  E.  L.  &  E. 
48 ;  Railroad  v.  Crawford,  24  Ohio  St.  688. 

"Wright,  J.  It  may  be  assumed  that  the  signals  were  not 
given  as  the  train  approached  the  crossing.  The  statute, 
69  Ohio  L.  49,  requires  that  whistle  and  bell  shall  be  used, 
from  eighty  to  one  hundred  rods  from  the  crossing,  the  bell 
to  continue  ringing  until  the  road  is  passed.  If  these  in- 
junctions are  not  complied  with,  the  statute  provides  that 
the  company  shall  be  liable  in  damages  to  any  person  in- 
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jnred  "  by  the  neglect  or  act  of  said  engineer  or  person  in 
charge  of  the  engine,"  t.  e,  in  failing  to  give  the  signals. 

It  is  evident  from  this  language  that  the  failure  to  give 
signals  must  have  occasioned  the  accident,  that  is,  must 
have  been  the  proximate  cause  of  it  before  recovery  can  be 
had.  The  injury  must  happen  "  by  neglect "  of  the  engin- 
eer. If  it  occurred  from  some  other  cause,  liability  can 
not  arise  therefor,  under  that  statute.  Indeed,  this  statu- 
tory dutj''  is  not  different  in  the  responsibility  it  imposes 
upon  railroad  companies  from  that  arising  under  the  com- 
mon law.  Railroads  must  be  careful.  If  they  neglect  this 
duty  and  such  neglect  occasions  damage,  they  are  respon- 
sible. But,  though  they  may  be  negligent  in  some  degree, 
if  no  damage  arises,  no  liability  exists.  That  is,  if  the  in- 
jury complained  of  was  not  brought  about  by  the  negli- 
gence in  question,  but  by  something  else  not  chargeable  to 
the  company,  they  can  not  be  held. 

Before,  therefore,  plaintiff  can  recover,  because  signals 
were  not  given,  he  must  cause  it  to  appear  that  this 
failure  of  duty  brought  about  the  disaster;  for  if  his  own 
imprudence  was  the  moving  cause,  he  can  not  maintain  his 
action,  although  the  company  may  not  have  observed  the 
provisions  of  the  statute. 

The  law  is  thus  stated  in  AV barton  on  Negligence,  § 
884  :  "  Where  a  person  knowingly  about  to  cross  a  railroad 
track  may  have  an  unobstructed  view  of  the  railroad,  so 
as  to  know  of  the  approach  of  a  train  a  sufficient  time  to 
clearly  avoid  any  injury  from  it,  be  can  not,  as  a  matter  of 
law,  recover,  although  the  railroad  company  may  have  been 
also  negligent,  or  have  neglected  to  perform  a  statutory  re- 
quirement." Wharton  elaborately  collects  the  authorities 
that  sustain  the  text. 

We  think  the  law  must  now  be  considered  as  well  set- 
tled, that  the  traveler  approaching  a  crossing,  must  be  upon 
the  lookout  for  danger.  Ordinary  care  requires  that  he 
must  look  and  listen  to  see  if  a  traia  is  in  the  vicinity,  and 
if  he  fails  in  this,  it  is  not  merely  evidence  of  negligence 
to  be  considered  by  the  jury,  it  is  itself  such  negligence  as 
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will  prevent  a  reeovery.  Gorfen  v.  Erie  JB,  JB.  Ca.,  45  N.  Y. 
660 ;  Ernst  v.  H.  li.  R.  Co.,  35  N.  Y.  9,  and  39  N.  Y.  61 ; 
Beisiegel  v.  N.  Y.  C.  B.  A,  34  N.  Y.  625  ;  Havens  v.  Erie  R. 
JR.,  41  K  Y.  296 ;  Wilcox  v.  Rome  ^  W.  R.  JB.,  89  N.  Y.  358 ; 
Artz  V.  a  R.  I.  ^  P.  R.  i?.,  84  Iowa,  153 ;  Stevens  v.  Rail- 
road,  18  N.  Y.  422  ;  Reynolds  v.  Hinchman^  82  Iowa,  146 ; 
G.  ^  W.  R.  R.  V.  LoomiSy  13  111.  548 ;  Davis  v.  Railroad,  4T 
N.  Y.  400 ;  Mitchell  AckUr  v.  N.  Y.  a  ^  H.  R.  R.,  64  K  Y. 
655 ;  58  N.  Y.  248. 

Counsel  for  the  railroad  company  asked  the  court  to 
charge  the  jury  as  follows : 

1.  "  If  the  plaintiff  as  he  passed  Bently's  house  and  ap- 
proached near  to  the  iron  track,  did  not  look  eastward 
along  the  railroad  to  discover  if  a  train  was  approaching, 
and  drove  his  horse  upon  the  track  without  so  looking 
eastward,  that  would  he  evidence  of  negligence  upon  his 
part,  and  suflBlcient  to  justify  the  jury  in  rendering  a  verdict 
against  him."  The  court  gave  the  charge,  all  but  the  con- 
cluding sentence  "  and  sufficient  to  justify  the  jury  in  ren- 
dering a  verdict  against  him." 

The  evidence  is  clear,  that  Rathgeb  might  have  seen  the 
train  at  any  point  less  than  800  feet  from  the  crossing,  un- 
til he  Feached  it,  and  seen  it  in  time  to  have  avoided  a  col- 
lision. Although  he  says  he  was  near-sighted,  still  he 
stated  that  he  could  have  seen  a  train  for  a  distance  of  fifty 
rods,  and  his  defect  of  vision  was  not  such  as  to  vary  the 
principle. 

Being  able  to  see,  therefore,  and  the  opportunity  of 
seeing  being  presented,  his  failure  to  discover  or  to  be 
aware  of  the  approaching  cars,  we  think,  was  not  only 
evidence  of  negligence,  but  negligence  itself,  and  suffi- 
cient to  justify  a  verdict  against  him.  And  in  other  parts 
f>f  the  charge,  the  court  declined  to  say  that  the  positive 
duty  of  the  plaintiff  was  to  look  up  along  the  track,  but 
left  it  to  the  jury  to  determine  whether  it  was  incum- 
bent upon  him  to  do  so  or  not.  We  think  such  direc- 
tions do  not  meet  the  requirements  of  the  case.  The  rule 
should  be  laid  down  in  such  clear  terms  that  there  can 
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be  no  mistake  in  its  application.  This  case  is  really  dis- 
posed of  by  that  of  Railroad  v.  Elliott,  28  Ohio  St.  340.  In 
the  Cleveland  C.  ^  C.  B.  £.  v.  Crawford,  24  Ohio  St.  631, 
the  first  clause  of  the  syllabus  is,  "  Ordinary  prudence  re-, 
quires  that  a  person  in  the  full  enjoyment  of  the  faculties 
of  hearing  and  seeing,  before  attempting  to  pass  over  a 
known  railroad  crossing,  should  use  them  for  the  purpose 
of  discovering  and  avoiding  danger  from  an  approaching 
train  ;  and  the  omission  to  do  so,  without  a  reasonable  ex- 
cuse, therefore,  is  negligence,  and  will  defeat  an  action  by 
such  person  for  an  injury  to  which  such  negligence  con- 
tributed." 

In  this  case  the  court  say  that  as  a  general  rule  the  ques- 
tion of  contributory  negligence  is  a  mixed  question  of  law 
and  fact,  and  proceed  to  observe,  "  Where,  however,  all  the 
material  facts  in  the  case  are  undisputed,  or  are  found  by 
the  jury,  and  admit  of  no  rational  inference  but  that  of 
negligence,  or  that  of  due  care,  it  is,  no  doubt,  the  duty  of 
the  court  to  say  to  the  jury  that,  as  matter  of  law,  the  facts 
so  appearing  amount  to  negligence,  or  due  care,  as  the  case 
maybe;  as  it  would  be  the  duty  of  the  court  to  determine, 
as  a  question  of  law,  what  judgment  should  be  rendered  on 
a  special  verdict."  This  case  carefully  distinguishes  be- 
tween those  cases  where  omission  to  use  the  senses  is  neg- 
ligence and  where  it  is  not.  If  the  using  the  eyes  and  ears 
could  not  have  prevented  the  collision,  an  omission  to  use 
them  is  not  contributory  negligence.  If  the  circumstances 
were  such  as  would  have  excused  a  person  of  ordinary  pru- 
dence from  looking  and  listening,  then  there  is  no  negli- 
gence. 

The  proposition  is  further  illustrated  by  the  case  of  the 
Bellefontaine  Railroad  Co.  v.  Snyder,  24  Ohio  St.  670,  the 
syllabus  of  which  is,  **It  is  the  duty  of  a  person  af)proach- 
ing,  crossing,  or  standing  upon  a  railroad  track,  where  cars 
are  being  run,  to  look  out  for  approaching  cars,  and  if  he 
fails  to  do  so,  he  is  prima  facie  guilty  of  such  negligence  aa 
will  prevent  his  recovery  for  injuries  occasioned  to  him, 
while  so  crossing  or  standing  upon  the  track,  by  the  mere 
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carelessness,  negligence,  or  unskillfulness  of  the  company, 
not  amounting  to  willfulness  on  their  part;  and  this  pre- 
sumption of  negligence  can  only  be  rebutted  by  facts  or 
circumstances  showing  that  it  was  not  reasonably  practic- 
able to  make  or  keep  such  lookout,  or  such  as  would  or- 
dinarily induce  persons  of  common  prudence  to  omit  that 
precaution." 

In  the  case  before  us,  the  evidence  is  clear  that  Rathgeb 
might  have  seen  the  train,  by  simply  using  his  eyes,  in  time 
to  have  prevented  the  collision.  There  were  none  of  the 
circumstances  referred  to  in  the  Crawford  and  Snyder  cases, 
which  absolved  him  from  the  duty  of  exercising  his  vision. 
There  was  no  reason  why  he  should  not  have  looked,  and 
had  he  done  so  he  would  not  have  been  hurt. 

A  case  of  contributory  negligence  was  decided  by  the  Su- 
preme Court  of  the  United  States,  October  term,  1877.  The 
Bait.  ^  Pot.  -B.  jB.  v.  Jones^  Weekly  Cin.  L.  Bulletin,  Jan.  7, 
1878.  Jones  was  a  laborer  in  the  employ  of  the  company. 
The  men  were  in  the  habit  of  riding  to  and  fro  from  their 
work.  A  locomotive  and  box  car  was  used  for  this  pur- 
pose, but  the  men,  or  some  of  them,  often  jumped  on  the 
pilot  and  rode  there.  Jones  had  been  cautioned  against 
this  and  forbidden  to  do  so,  but  upon  the  day  when  he  was 
hurt,  he  disobeyed  the  injunction  and  jumped  on  the  pilot. 
By  a  collision  he  was  hurt.  The  court  was  asked  to  charge 
as  follows:  '^  If  the  jury  find  from  the  evidence  that  the 
plaintiff  knew  the  box  car  was  the  proper  place  for  him, 
and  if  he  knew  his  position  on  the  pilot  of  the  engine  was 
a  dangerous  one,  then  they  will  render  a  verdict  for  the  de- 
fendant, whether  they  find  that  its  agents  allowed  the 
plaintiff  to  ride  on  the  pilot  or  not."  This  charge  was  re- 
fused. Mr.  Justice  Swaynesays:  "The  plaintiff  was  not 
entitled  to  recover.  It  follows  that  the  court  erred  in  re- 
fusing the  instruction  asked  on  this  subject.  If  the  com- 
pany had  prayed  the  court  to  direct  the  jury  to  return  a 
verdict  for  the  defendant,  it  would  have  been  the  duty  of 
the  court  to  give  such  directions,  and  error  to  refuse." 

In  the  case  before  us  the  negligence  of  plaintiff  was  such 
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that  the  jury  shoald  have  been  told  that  it  barred  his  right 
of  recovery. 

Judgment  reversed. 


Collins  v.  Davis. 
Error  to  the  District  Court  of  Belmont  oounty. 

On  suggestion  of  diminution  of  record,  and  motion  for 
an  order  to  send  up  a  perfect  transcript. 

John  W.  Okeyj  for  the  motion » 
J.  H.  CollinSy  contra. 

By  the  Court.  The  original  action  was  brought  by 
Collins  against  Davis,  to  recover  a  money  judgment. 

Upon  trial  iu  the  court  of  common  pleas,  judgment  was 
rendered  for  plaintiff,  which  was  subsequently  reversed  by 
the  district  court,  on  application  of  the  defendant,  and,  in 
May,  1876,  a  petition  in  error  was  allowed  to  be  filed  in  the 
supreme  court,  by  the  plaintiff,  to  reverse  the  judgment  of 
reversal. 

The  defendant  now  moves  this  court  for  an  order  to  the 
clerk  of  the  court  of  common  pleas,  directing  him  to  send 
up  a  full  transcript  of  the  record  in  the  case^  and,  in  sup- 
port  of  this  motion,  represents  that  since  said  judgment 
of  reversal,  and  before  the  case  came  into  this  court  upon 
error,  the  case  was  remanded  to  the  common  pleas  for 
further  proceedings,  where  the  parties  voluntarily  appeared, 
and  the  case  was  again  tried,  without  objection  or  a  sug- 
gestion by  the  plaintiff  that  he  intended  to  prosecute  error 
in  this  court  to  reverse  this  judgment  of  reversal ;  which 
second  trial  resulted  in  a  verdict  for  defendant.  Held,  that 
these  proceedings  in  the  court  of  common  pleas,  subsequent 
to  the  final  judgment  of  reversal  in  the  district  court,  form 
no  part  of  the  record  of  such  final  judgment,  and  can  not 
be  brought  here  upon  suggestion  of  diminution  of  record 
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and  motion.    Tbey  should  be  taken  advantage  of  by  an- 
swer, upon  which  an  isBue  of  law  or  fact  may  be  joined. 

Motion  overruled. 


Thb  Wsstbrn  Insurance  Company  op  Cincinnati  v.  Tobin 
and  anothbr. 

1.  When  a  aeries  of  propositions,  requested  as  a  charge  to  the  jury,  are 
given,  and  there  are  one  or  more  sound  propositions  of  law  in  the  se- 
ries, nn  exception  to  the  series,  in  this  form — "to  the  giving  of  which 
charge  defendant  at  the  time  excepted" — is  insufficient.  The  exception 
should  be  to  each  proposition,  or,  if  not  intended  to  except  to  each, 
should,  in  some  pertinent  way,  distinctly  refer  to  the  proposition 
claimed  to  be  erroneous. 

2.  Where  a  series  of  propositions  are  requested  as  a  charge,  and  one  or 
more  of  the  propositions  are  unsound,  and  the  charge  is  refused  or 
modified  in  several  respects,  an  exception  as  follows — **  to  which  refusal 
and  modifications  of  such  charges  defendant  at  the  time  excepted" — is 
not  sufllcientiy  definite.  In  such  case,  the  exception  falls,  because  it 
fails  to  direct  the  attention  of  the  reviewing  court  to  the  proposition  or 
propositions  in  regard  to  which  error  is  claimed  to  exist. 

S.  An  exception  in  the  following  form—**  to  which  general  charge  of  the 
court,  the  defendant  at  the  time  excepted,  and  excepted  also  to  each 
proposition  of  law  therein  contained,  differing  from  the  several  specific 
charges  asked  by  defendant " — when  the  general  charge  contains  more 
than  one  proposition  of  law,  and  is  not  in  all  respects  erroneous,  is 
wanting  in  deflniteness,  and  fails  to  present  any  question  with  sufllcient 
certainty  for  review  on  error. 

4.  An  exception  to  a  general  charge,  or  one  containing  more  than  a 
single  proposition  of  law,  should  clearly  point  out  the  part  of  the  charge 
intended  to  be  questioned  by  the  exception,  at  the  time  the  charge  is 
given  or  refused,  and,  failing  in  this  respect,  the  reviewing  oourt  will 
not  be  bound  to  take  notice  of  the  exception. 

5.  Ip  an  action  by  the  owners  of  a  steamboat  against  an  insurance  com- 
pany, on  a  policy  against  perils  In  the  navigation  of  specified  privileged 
waters,  for  the  loss  of  the  vessel,  occasioned  by  encountering  an 
unknown  cause  of  peril,  from  which  she  suddenly  sprung  a  Unk  and 
sunk,  while  navigating  a  privileged  water,  it  is  not  competent,  in  chief, 
to  give  in  evidence,  for  any  purpose,  specific  cases  of  other  steamboats 
that  have  been  lost,  while  navigating  the  same  and  other  western  rivers, 
oeea»k>Bed  by  aome  unknown  injury  causing  them  to  suddenly  leak  and 
sink. 
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6.  When  a  steamboat  is  shown  to  have  been  seaworthy  at  the  time  she  was 
insured,  and  no  intervening  circumstance  occurs  to  render  her  unsca- 
worthy,  her  seaworthiness  is  presumed  to  continue;  but  when,  during 
the  life  of  the  policy,  she  springs  a  dangerous  leak,  without  apparent 
cause,  a  new  presumption  arises — that  of  unseaworthiness;  yet,  as  this 
new  presumption  is  not  a  conclusive  one,  the  owners  are  not  required, 
to  entitle  tl»em  to  recover  for  the  loss,  to  show  the  identical  cause  of  her 
loss,  but  may  show  a  probable  cause. 

7.  In  case  of  loss  from  some  unknown  cause,  a  person  conversant  with 
steamboat  navigation,  and  who  is,  from  actual  experience,  familiar  with 
the  perils  attending  steamboat  navigation  on  the  privileged  waters  and 
other  of  the  western  rivers,  may  give  his  opinion,  and  say  whether  a 
steamboat,  while  being  navigated  thereon,  with  ordinary  skill  and  care, 
might,  without  apparent  or  known  cause,  suddenly  spring  a  leak  and 
sink  from  some  unknown  peril  of  the  river. 

8.  A  person  experienced  in  the  navigation  of  steamboats  used  to  carry 
cotton  on  the  western  rivers,  known  as  "cotton  boats,"  may,  wSen 
speaking  from  personal  knowledge  and  experience,  say  whether  such 
boats,  when  freighted  with  cotton,  usually  leak,  and  require  the  daily, 
use  of  the  pumps  to  keep  them  free  from  water,  as  tending  to  show  how 
the  words  *^  tight  and  sound,"  used  in  the  policy,  were  understood  by 
the  parties. 

9.  When  the  actual  effect  of  a  known  agency  is  unknown,  and  the  opinion 
of  one  familiar,  by  actual  observation,  with  the  matter  under  considenu 
tion,  is  the  best  testimony  the  subject-matter  to  be  investigated  aflbrds, 
the  opinion  of  such  person  may  be  received  as  testimony ;  hence,  it  was 
competent  to  receive  as  testimony  the  opinion  of  skilled  river  naviga- 
tors, familiar  with  the  ssubject,  as  to  the  effect  the  wave  swells  made  by 
a  larger  steamboat  would  have  upon  a  smaller  and  heavily-laden  one, 
while  passing. 

10.  The  statements  of  a  steamboat  captain,  made  in  the  discharge  of  his 
duty  as  commander  of  the  vessel,  while  she  is  in  a  sinking  condition, 
and  he  is  in  the  act  of  seeking  aid  of  another  to  relieve  her  from  pres- 
ent peril  of  loss,  as  to  her  perilous  condition,  how  and  where  she  was 
leaking,  made  under  such  circumstances,  his  statements  accompanying 
his  acts,  and  explanatory  of  them,  are  rea  gettcBj  and  therefore  compe- 
tent testimony. 

Error  to  the  Superior  Court  of  Cincinnati. 

This  is  an  action  by  the  owners  of  the  steamboat  Wade 
Hampton,  on  a  policy  of  insurance,  issued  Pebruaiy  15, 1871, 
against  perils  of  the  river,  etc.  for  one  year,  with  permission 
to  navigate  the  Ohio,  Mississippi  and  Ouchita  rivers,  and  so 
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much  of  Bed  and  Black  rivers  as  necessary  in  passing  be- 
tween Ouchita  and  Mississippi  rivers. 

One  condition  of  the  policy  required  the  boat  to  be 
"tight  and  sound/'  and  run  and  navigated,  as  is  usual  for 
boats  of  her  class,  and  in  the  usual  prosecution  of  business. 
It  is  charged  in  the  petition,  that  on  the  6th  of  November, 
1871,  the  vessel,  whilst  navigating  the  Mississippi  river, 
struck  some  unknown  substance,  which  caused  her  to  leak, 
and  that  she  sunk  by  reason  of  a  peril  of  the  river  cov- 
ered by  the  insurance,  and  by  reason  of  the  disaster  became 
a  total  loss.  The  answer  denies  that  the  vessel  whilst  nav- 
igating the  Mississippi  river  struck  some  unknown  sub- 
stance which  caused  her  to  leak,  and  met  with  a  disaster, 
and  was  thereby  sunk  by  a  peril  of  the  river  covered  by 
the  policy;  denies  that  the  vessel  during  the  continue 
ance  of  the  policy  was  tight  and  sound,  but,  on  the  con- 
trary, at  the  time  of  the  alleged  disaster  and  loss,  and  for  some 
time  previous  to  and  during  the  continuance  of  the  policy, 
was  not  tight  and  sound,  and  was  unseavvorthy.  The  re- 
pl}^  denies  the  vessel  was  not  seaworthy. 

She  was  laid  up  at  New  Orleans  part  of  the  summer  of 
1871,  but  started  out  in  the  fall  trade  about  the  latter  part 
of  August,  1871.  She  was  then  engaged  exclusively  in  the 
Natchez  and  New  Orleans  trade,  and  in  the  Vicksburg  and 
New  Orleans  trade,  running  only  upon  the  lower  Mississippi 
river.  At  the  time  of  her  loss,  and  for  two  months  prev- 
ious thereto,  she  had  been  running  in  the  Vicksburg  trade, 
making  weekly  trips,  leaving  New  Orleans  regularly  on 
Monday  of  each  week,  and  returning  in  time  to  start  on 
the  same  day  of  the  next  week. 

The  Wade  Hampton  was  known  as  a  cotton  boat,  and 
engaged  in  the  cotton  trade,  on  a  privileged  water,  at  the 
time  of  her  loss ;  she  was  about  two  hundred  and  thirty  feet 
long,  thirty-eight  feet  beam,  eight  feet  hold,  and  her  guards 
projected  from  fourteen  to  sixteen  feet  beyond  the  side  of 
the  vessel.  Her  carrying  capacity  is  variously  estimated  at 
from  2,800  to  8,200  bales  of  cotton,  when  loaded  down  with 
her  guards  in  the  water. 
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During  the  month  of  October,  1871,  thirty-Bix  new  out- 
riggers were  put  in  alongside  of  old  ones,  in  the  forward  part 
of  the  boat,  on  both  sides.  Four  of  these  were  put  in  by  Mc- 
Haffie  and  men  employed  by  him,  and  the  other  thirty-two 
were  put  in  by  McAdams  &  Co.,  a  firm  of  ship  carpenters  and 
repairers  in  New  Orleans.  They  were  put  in  at  various  times 
while  the  Hampton  was  lying  at  New  Orleans,  between  her 
weekly  trips  up  the  river ;  the  last  were  put  in  shortly  before 
the  vessel  started  on  her  last  trip. 

These  outriggers  were  about  twenty-one  feet  long,  four 
inches  thick,  and  from  eight  to  ten  inches  deep,  and  were  in- 
serted from  the  outside  through  ports  cut  in  the  side  of  the 
vessel,  without  removing  the  guard  rim  or  deck. 

Whether  the  outriggers  were  caulked  is  a  disputed  ques- 
tion of  fact.  The  defendant  claims  they  were  not,  and  that 
the  leak,  which  caused  the  vessel  to  sink,  resulted  from  this 
want  of  caulking  and  unskillful  keying  of  some  thirty-two 
of  the  new  outriggers.  Plaintiffs  claim  that  they  were  well 
caulked,  and  water  enough  could  not  have  got  through  by 
the  new  outriggers  to  sink  the  boat ;  that  the  boat  was  not 
fully  loaded,  and  that  the  water  did  not  reach  the  outrig- 
gers by  several  inches. 

The  Wade  Hampton  was  comparativly  new,  running  in 
her  second  season ;  was  constructed  out  of  the  best  quality 
of  material,  put  together  in  a  workmanlike  manner,  and 
originally  carefully  caulked.  Having  run  a  short  time  over 
a  year  she  was,  in  April  1871,  put  on  the  docks,  examined, 
and  repaired.  In  August  1871,  she  was  again  put  on  the 
docks,  examined,  caulked  where  needed,  and  made,  as  be- 
lieved, tight  and  sound.  This  examination,  etc,  was  prior 
to  putting  in  the  new  outriggers.  The  proofs  show  that 
cotton  boats  leak,  some  more  and  some  less.  That  the 
tightest  of  them  require  working  of  the  pumps  more  or 
less  every  day.  The  vessel  was  on  her  way  from  Vicksburg 
to  New  Orleans,  and  opposite  Donaldson ville  when  she  sunk. 
The  point  at  which  she  commenced  leaking  badly  is  not 
quite  certain,  but  it  was  after  she  crossed  Grass  Creek  Bar 
and  had  passed  Plaquemine,  and  the  leak  was,  probablj. 
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mostly  under  control  of  the  pumpB  until  near  Donaldson- 
idlle,  when  it  was  found  the  water  was  rapidly  increasing. 
A  landing  was  made  at  Donaldsonville,  and  there  the  cap- 
tain of  the  Wade  Hampton  applied  to  the  officers  of  the 
Steamer  Lizzie  Hopkins  to  receive  and  carry  a  portion  of 
his  cargo,  which  was  refused,  her  captain  being  absent. 

Captain  Goddin  decided  to  put  oft*  cotton  on  the  shore, 
but  had  to  cross  the  river  to  do  so,  as  the  water  was  so  shoal 
where  the  boat  was  lying  that  his  stage  planks  would  not 
reach  the  dry  land  by  thirty  feet;  when  they  got  to  the 
other  side  and  put  off  forty  bales  of  cotton,  in  some  way 
the  passengers  became  alarmed,  and  about  sixty  of  them 
rushed  out  crowding  the  stage  and  stopping  on  shore  in  the 
way  of  the  men  at  work  discharging  cargo,  which  after  a 
time  demoralized  the  crew  so  they  could  not  be  kept  at 
work.  Very  soon  the  water  gained  on  the  pumps  and  got 
up  on  the  decks,  so  that  they  were  covered  and  all  further 
efforts  to  keep  the  boat  from  sinking  were  useless.  She 
was  a  total  loss,  having  sunk  in  water  seventy  or  eighty  feet 
deep. 

The  evidence  shows  the  vessel  rubbed  when  passing  over 
Grass  Creek  Bar,  made  a  bad  landing  at  Labutat  Landing, 
striking  bard,  and  the  wave  swells  of  the  steamer  Howard 
shook  her  greatly.  She  was  a  mail  boat,  making  a  great 
many  landings  to  deliver  the  mails,  at  some  of  which  the 
landing  was  difficult  and  dangerous.  The  privileged  waters 
from  various  causes,  are  dangerous  waters  to  navigate,  and 
vessels  navigating  them  are  sometimes  liable,  from  unknown 
causes,  to  spring  a  leak  and  become  a  total  loss. 

The  foregoing  general  statement  is  deemed  sufficient  to 
give  an  understanding  of  the  case,  and  questions  now  de- 
cided. Some  other  facts,  on  special  questions^  will  appear 
in  the  opinion. 

On  the  trial,  many  objections  were  made  to  testimony, 

and  almost  as  frequently,  exceptions,  on  one  side  or  the 

other,  taken  to  the  rulings  of  the  court  thereon.     Objections 

were  made,  and  exceptions  taken,  by  the  defendant  below, 

VOL.  xxxn — 6 
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to  the  instractions  given  on  request  of  plaintiffs  below,  the 
refusal  of  the  court  to  give  instructions  requested  by  de- 
fendant, and  also  to  the  general  charge  of  the  court.  Ail 
of  which  will  sufficiently  appear  in  the  opinion. 

Plaintiffs  below  recovered  a  judgment  at  special  term. 
The  case  went  to  the  general  term  on  error,  and  was  there 
affirmed.  To  reverse  this  judgment  of  affirmance  the  case 
was  brought  to  this  court.  The  errors  assigned  are  as  fol- 
lows : 

First  The  court  at  special  term  erred  in  admitting  testi- 
mony offered  by  defendants  in  error. 

Second,  The  court  erred  in  excluding  testimony  offered 
by  plaintiff  in  error. 

Third.  The  court  erred  in  its  charge  to  the  jury. 

Fourth.  The  court  erred  in  giving  the  special  charges 
requested  by  the  defendants  in  error. 

Fifth.  The  court  erred  in  refusing  to  give  the  special 
charges  requested  by  the  plaintiff  in  error. 

Siocth.  The  court  erred  in  overruling  the  motion  for  a  new 
trial,  and  in  entering  judgment  against  the  motion  of 
plaintiff  in  error,  on  the  verdict  of  the  jury. 

Seventh.  The  court  erred  in  general  term,  in  affirming 
the  judgment  of  the  Superior  Court  in  special  term. 

Jacob  D.  Cox,  John  F.  Follett  and  Wm.  C.  Cochran,  for 
plaintiff  in  error : 

I.  The  introduction  of  testimony  as  to  what  caused  the 
loss  of  other  steamboats  than  the  Wade  Hampton  was  in- 
competent. 1  Greenlf.  on  Ev.  §§  51,  52 ;  3  Bouvier's  In- 
stitutes, §  3087;  1  Phillips  on  Ev.  748;  Carter  v.  Pryke, 
Peake's  Cas.  95 ;  Holcombe  v.  Hewson,  2  Camp.  391 ;  Bay 
v.  Laio,  1  Pet.  C.  C.  207,  209 ;  Somes  v.  Skinner,  16  Mass, 
360 ;  Jackson  v.  Srnith,  7  Cow.  717,  719 ;  Keith  v.  Taylor, 

3  Vt.  153 ;  Newman  v.  Bennett,  2  Chitt.  195 ;  Boldron  v. 
Widdows,  1  Carr  A  Payne,  65 ;  Matton  v.  Nesbitt,  1  Carr  & 

Payne,  70;  Hubbard  v.  Concord,  35  K  H.  52,  60,  61; 
Thompson  v.  Bowie,  4  Wal.  463,  471 ;  110  Mass.  110, 118  ; 

4  Md.  242  ;  60  Mo.  227 ;  78  Penn.  St.  293, 
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The  defendants  in  error  were  bound  to  prove  that  the 
Wade  Hampton  did  encounter  a  peril,  and  that  her  loss 
was  occasioned  directly  thereby.  2  Parsons  on  M.  Ins.  518 ; 
2  Phillips  on  Ins.  §§  2077,  2132;  2  Greenleaf  on  Ev.  8§ 
385,  387 ;  3  Phillips  on  Ev,  247;  Bullard  v.  Roger  WillUun.s 
Ins.  Co,y  1  Curtis  C.  C.  148;  Paddock  v.  JBVanklin  Ins.  Co.^ 
11  Pick..  226, 236,  237;  Prescott  v.  Union  Ins.  Co.,  4  Whart. 
(Penn.)  399,  402, 408 ;  Fleming  v.  Marine  Ins.  Co.,  4  Whart. 
59,  62,  63,  64 ;  5.  c,  3  Watts  &  S.  144, 153 ;  Dupeyre  v.  West- 
ern Jns.  Co.,  2  Robinson  (La.)  457 ;  New  v.  Royal  Ass.  Co., 
5  n.  &  K  211,  217. 

In  the  absence  of  proof  that  the  Wade  Hampton  actually 
encountered  a  peril  insured  against,  and  that  her  loss  was 
occasioned  thereby,  the  law  presumes  that  her  loss  was  oc- 
casioned by  unseaworthiness.  Barneioall  v.  Churchy  1 
Caines,  246;  Patrick  v.  Ballet,  3  Johns.  Cas.  76;  Talcott  v. 
The  Commercial  Ins.  Co.,  2  Johns.  *124  ;  Talcot  v.  The  Ma- 
rine Ins.  Co.,  2  Johns.  *137 ;  Fleming  v.  The  Marine  Ins, 
Co.,  4  Whart.  408 ;  s.  c,  3  Watts  &  Serg.  154 ;  Paddock  v. 
Franklin  Ins.  Co.,  11  Pick.  226  ;  Wallace  v.  DePeau,  1  Brev, 
(S.  C.)  252  ;  Hudson  v,  Williamson,  3  Brev.  342 ;  Rugely  v. 
Sun  Mut.  Ins.  Co.,  7  La.  Ann.  279,  282  ;  Marcy  v.  Sun  Ins. 
Co.,  11  La.  Ann.  748 ;  s.  c,  14  La.  Ann.  246 ;  Wright  v. 
The  Oriental  Mut.  Ins.  Co.,  6  Bosw.  269,  280 ;  Watson  v. 
Clark,  1  Dow.  336,  348 ;  Douglass  v.  Scougall,  4  Dow.  269-76. 

It  is  true  that  this  is  not  a  conclusive  presumption  of 
law,  and  may  be  overcome  by  the  weight  of  proper  testi- 
mony, but  the  only  proper  way  to  rebut  this  presumption 
of  unseaworthiness,  where  it  can  be  done  at  all,  is  by  con- 
vincing proof  that  the  vessel  was  in  fact  seaworthy,  and  that 
she  did  in  fact  encounter  a  peril  sufficient  to  account  for 
the  loss. 

In  this  case,  no  foundation  has  been  laid  by  the  defend- 
ants in  error  for  the  introduction  of  expert  testimony  by 
the  proof  of  any  facts  connected  with  the  loss  of  the 
Hampton,  from  which  the  loss  can  be  traced  as  a  direct 
consequence.  The  opinions  of  witnesses,  so  far  as  they  are 
based  upon  any  facts  at  all,  are  based  upon  facts  wholly  ex-: 
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traneous  and  from  which  no  conohision  whatever  can  prop- 
erly be  drawn  as  to  the  loss  of  the  Hampton.  2  Phillips 
on  Ins.  246,  645;  1  Qreenl.  on  Ev.  §  440,  et  seq.;  Phillips 
on  Ev.  *778;  2  Parsons  on  Ins.  537,  538;  Starkie  on  Ev. 
*176  ;  Grigsby  v.  Water  Co.,  40  Cal.  896. 

II.  If  it  is  competent  to  prove  that  Goddin  made  a  visit 
to  the  Lizzie  Hopkins,  and  attempted  to  procure  assistance 
— and  this  is  not  disputed,  it  is  competent  to  prove  what 
he  said  as  to  the  object  of  his  visit  when  making  it,  and 
what  he  saidy  as  a  part  of  what  he  rfid,  in  order  to  procure 
assistance.  I  Greenleaf  on  Ev.  §  113;  1  Taylor  on  Ev,  § 
539;  12  Wheat.  460;  Am.  Fur  Co.  v.  U.  S.,  2  Pet.  858;  3 
Wall.  115;  2  Curtis  C.  0.  817;  1  W.  Rob.  62;  14  Mich. 
489  ;  26  Wis.  295 ;  44  Vt.  878. 

III.  Upon  the  general  doctrine  that  what  an  agent  says, 
while  acting  within  the  scope  of  his  authority,  is  admissible 
against  his  principal,  as  part  of  the  res  gestcey  we  cite  the 
following  additional  authorities:  Hanover  R.  B.  Co.  v. 
Coyhy  55  Penn.  St.  402 ;  Pennsylvania  E.  R.  Co.  v.  Books, 
57  lb.  839;  Baring  v.  Clark,  19  Pick.  220;  Thomas  v.  Stem- 
heimer,  29  Md.  268 ;  Beardslee  v.  Steinmeschy  88  Mo.  168 ; 
Tattle  V.  Turnery  28  Texas,  759 ;  Sowe  Machine  Co.  v.  SnoWy 
32  Iowa,  433 ;  Flint  v.  Transportation  Co.,  7-  Blatchf.  536 ; 
Westcot  V.  Bradford,  4  Wash.  C.  0.  498,  500,  501 ;  Neely  v. 
Naglee,  28  Cal.  152 ;  Ward  v.  Preston,  lb.  468 ;  Woodwell  v. 
Brown,  4  Penn.  St.  121;  Austin  v.  Crittenden,  38  Vt.  553; 
Matteson  v.  New  York,  etc.,  R.  R.  Co.,  62  Barb.  864 ;  Morse 
V.  Conn.  River  R.  R.  Co.,  6  Gray,  450 ;  Sessions  v.  LittUy  9 
N.  H.  271 ;   Wetmore  v.  MeUy  1  Ohio  St.  26. 

lY.  Evidence  of  a  usage  among  navigators  to  run  boats 
in  a  leaky  condition  just  so  long  as  the  pumps  will  keep 
them  above  water,  even  if  it  were  possible  to  establish  it, 
would  not  be  admissible  to  vary  or  contradict  the  express 
terms  of  the  policy — that  the  vessel  should  be  at  all  times 
tight  and  sdund---^v  the  implied  warranty  of  law  that  she 
should  be  made  and  kept  at  all  times  inr  a  seaworthy  con- 
dition.  2  Parsons  on  Cont.  856,  857;  2  Greenl.  on  Ev.  §§ 
249,261;  Schooner  Reesidcy  2  Sumner,  567;  1  Greenl.  on 

Digitized  by  VjOOQ  IC 


DECEMBER  TERM,  1877.  85 

Insurance  Co.  v,  Tobin. 

Ev.  292,  and  notes;  Timm  y.  Blear,  29  Wis,  254;  Hearne 
V.  Ins.  Co.,  20  Wall.  488;  Hill  v.  Winsor,  118  Mass.  259; 
Wadsworth  v.  Alcott^  2  Selden,  64 ;  JSvans  v.  Meyers,  25  Penn. 
St.  114 ;  Linsley  v.  Lovely,  26  Vt.  123;  5  Foster,  369 ;  Dixoji 
V.  Durham,  14  HI.  324. 

Lincoln,  Smith  ^  Stephens,  for  defendants  in  error : 

I.  There  was  no  presumption  oi  unseaworthiness  because 
the  plaintiffe  could  not  say  the  time  or  blow  from  which 
the  vessel  received  the  injury  that  caused  her  to  sink. 
Marcyy.  Sun  Ins,  Co,,  14  La.  Ann.  265 ;  Snethen  v.  Memphis 
Ins.  Co,,  3  La.  Ann.  475  ;  Stephenson  v.  Piscataqua  Ins,  Co., 
54  Me.  74 ;  Anderson  v.  Morrice,  10  C.  P.  L.  66,  67 ;  Starbuck 
V.  N.  K  M.  Ins.  Co.,  19  Pick.  199,  200;  Phcenix  Ins,  Co.  v. 
Cochran,  51  Penn.  144 ;  Binges  v.  Wickham,  3  Best  &  Smith, 
690 ;   WaJsh  v.  Wash.  Ins.  Co.,  32  N".  T.  436,  437. 

The  question  of  seaworthiness  is  to  be  determined  by 
the  jury.  The  burden  of  proof,  however,  is  on  the  insurer 
to  establish  the  fact  of  unseaworthiness,  the  presumption 
of  law  being  that  the  ship  was  seaworthy,  Treadwell  v. 
Union  Ins.  Co.,  6  Dow.  273;  Paddock  v.  Franklin  Lis.  Co., 
11  Pick,  226;  Watson  v.  Clark,  1  Dow.  344;  Munroe  v. 
Vandam,  1  Park.  Ins.  338 ;  Parker  v.  Potts,  3  Dow.  23 ; 
Walsh  V.  Washington  Mar,  Ins,  Co.,  32  N.  T.  427;  Patrick 
V.  HalleU  et  al,  1  Johns.  246 ;  Talcot  v.  Am.  Ins.  Co.,  2 
Johns.  124,  467 ;  Arnould  on  Ins.  (Perkins),  245. 

II.  The  evidence  of  disasters  to  other  boats  was  com- 
petent. Kent  V.  2%e  Town  of  Lincoln,  82  Vt.  597 ;  Isbell  v. 
N.  Y.  ^  N.  H.  R.  R.  Co.,  25  Conn.  562,  563 ;  Ross.  v.  Bos. 
^  Wor.  R,  R.  Co.,  6  Allen,  92 ;  Jones  v.  Williams,  2  Mes. 
k  Wels.  830 ;  Stambeaugh  v.  Smith,  23  Ohio  St,  585 ;  Pemi. 
R.  R.  Co,  V.  Stanahan,  79  Penn.  405;  Sheldon  v.  Hudson 
R.  R.  Co.,  4  Kern.  218 ;  Grand  Wes.  R.  R.  Co,  v.  Richard- 
son, 1  Otto,  470,  471 ;  Smith  v.  Old  Col.  ^  Newport  R.  R. 
Co.,  10  R.  L  27. 

m.  Seaworthiness  depends  upon  the  usages  and  custom 
of  the  trade  in  which  the  vessel  is  engaged.  1  Arnould  on 
Ins.  677,  678 ;  Hazzard  v.  The  New  Eng.  Ins.  Co.,  8  Pet. 
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580 ;  Tidmarsk  v.  Wash,  F.  ^  M.  Ins.  Co.,  4  Mass.  441 ; 
Cobb  V.  N.  Eng.  M.  M.  Ins.  Co.,  6  Gray,  200,  201 ;  1  Par- 
sons on  Mar.  Ins.  886 ;  Paddock  v.  Lis.  Co.,  11  Pick.  231. 

It  is  a  well  settled  rule  of  law,  as  it  is  the  usage  of  all 
trades,  that  the  captain  shall  not  unload  his  vessel  at  an 
intermediate  port,  unless  compelled  to  do  so  by  an  impera- 
tive necessity.  Turner  v.  Pro.  Lis.  Co.,  25  Me.  522,  523; 
Parsons  on  Mar.  Ins.  380. 

It  is  his  duty  to  get  his  cargo  on  to  the  port  of  destina- 
tion at  the  earliest  moment  consistent  with  its  safety. 
Turner  v.  Protection  Ins.  Co.,  25  Me.  523;  1  Parsons  on 
Mar.  Ins.  380. 

Unnecessary  delay  is  held  to  be  a  deviation.  Lavabre  v. 
Wilson,  1  Dong.  291 ;  Fernandez  v.  Gt.  W.  Ins.  Co.,  48  N. 
Y.  577. 

The  unloading  for  repairs  on  the  way  to  the  port  of  des- 
tination necessitates  a  general  average  for  the  expense  of 
unloading  and  reloading  and  for  temporary  repairs,  and 
throws  these  expenses  upon  the  cargo,  which  the  captain 
has  no  right  to  permit  so  long  as  he  can  safely  avoid  it. 
1  Parsons  on  Maritime  Law,  312;  3  Kob.  Ad.  258;  Law- 
rence V.  Minturn,  17  How.  110;  Crump  on  Marine  Ins.  130; 
Dupont  V.  Vane,  19  How.  170;  Bailey  on  General  Average, 
34,  35. 

The  testimony  clearly  shows  that  all  cotton  boats  leak 
more  or  less  ;  and  that  as  leaks  are  usual  and  expected,  it 
is  the  usage  to  continue  on  to  the  port  of  destination,  so 
long  as  the  pumps  control  the  leak. 

The  Hampton  was  proceeding  to  a  port  of  repairs  from 
the  time  the  leak  was  discovered,  and  was  not,  therefore, 
affected  by  the  seaworthy  clause,  beyond  what  the  law  would 
impose  upon  her  officers  outside  of  the  policy.  And  so 
soon  as  the  captain  feared  that  he  could  not  reach  that 
port  in  safety,  he  landed  to  unload  a  part  of  his  cargo,  with 
reference  to  proceeding  to  such  port,  where  she  could  be 
repaired,  if  repairs  were  needed. 

The  captain  being  competent,  was  bound  to  act  in  ac- 
cordance with  his  best  judgment,  and  that  judgment  was 
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binding  upon  all  parties.  Starbuck  v.  The  New  Eng.  Ins. 
Co.,  19  Pick.  200  ;  Turner  v.  Pio.  Ins.  Co.,  25  Me.  522,  523 ; 
Lawrence  v.  Minturn,  17  How.  110 ;  Walsh  v.  Wash.  Ins.  . 
Co,,  3  Rob.  209,  210  ;  Copelandv.  New  Eng.  Ins.  Co.,  2  Met. 
450;  Gazzamv.  Ohio  Ins.  Co.,  Wright  (Ohio),  204;  Stewart 
V.  Ins.  Co.,  1  Humph.  246 ;  Dapont  de  Nemours  v.  Vance, 
19  How.  166. 

IV.  The  testimony  of  experts  as  to  the  nature  and  char- 
acter of  the  dangers  to  which  boats  are  subject  on  the 
western  rivers  was  clearlj'  competent.  Logan  v.  Clipper,  18 
Ohio,  375  ;  Insurance  Co.  v.  May,  20  Ohio,  224;  Cottrell  v. 
Mysick,  12  Me.  231 ;  McKee  v.  Nelson,  4  Cow.  356,  357. 

It  is  objected  that  some  persons  were  called  to  prove  that 
all  cotton  boats  leaked,  more  or  less.  This  was  competent 
upon  several  grounds  :  1st,  as  showing  the  subject  insured, 
and  reflecting  upon  the  meaning  of  the  word  "  tight  and 
sound,"  placing  down  the  policy  upon  the  subject-matter ; 
and  2d,  as  showing  that  the  captain  was  not  in  fault  in  not 
at  once  stopping  to  unload  before  he  got  to  Donaldsonville. 
Starbuck  v.  N.  E.  M.  Ins.  Co.,  19  Pick.  20 ;  Turner  v.  Pro- 
Ins.  Co.,  25  Me.  523 ;  Adderly  v.  Am.  M.  Ins.  Co.,  Tanney, 
129. 

As  to  the  manner  of  taking  exception  to  the  charge  of 
the  court,  and  its  refusal  to  charge  as  requested  and  the 
rule  relating  thereto  see:  Adams  v.  The  State,  25  Ohio  St. 
586;  Jojies  v.  Osgood,  2  Seld.  232,  235  ;  Bain  v.  W.  ^  T.J. 
R.  R.,  3  H.  Lds.  16  ;  Caldwell  v.  Murphy,  1  Kern.  417  ;  El- 
Hot  V.  Pearson's  Lessee,  1  Pet.  330  ;  31oore  v.  Bank  of  Me- 
tropolis,  13  Pet.  310;  Insurance  Co.  v.  Sea,  21  WalL  161; 
Uaggort  v.  Morgan,  1  Seld.  427,  428  ;  Magee  v.  Badger,  30 
Barb.  264. 

AsHBURN,  J.  The  first  question  we  will  consider  arises 
on  the  exceptions  by  the  defendant  below  to  the  special 
charges  given,  the  special  charges  refused,  and  the  general 
charge  to  the  jury. 

Plaintiffs  below  requested  the  court  to  give  in  charge 
to  the  jury  a  series  of  eight  propositions,  each  of  the  series 
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numbered.  Some  of  them  the  court  gave  in  form  as  re- 
quested; others  as  modified  in  the  general  charge.  To 
these  charges  the  defendant  below  excepted  in  this  form, 
viz :  "  To  the  giving  of  which  charges  the  defendant  at  the 
time  excepted." 

This  exception,  we  think,  too  general.  If  it  was  the 
purpose  to  except  to  each  proposition  in  the  series,  the  ex- 
ception should  have  been  to  each,  or  so  framed  as  to  dis- 
tinctly indicate  such  purpose.  If  intended  as  an  exception 
to  the  whole  series,  it  was  insufficient.  Where  the  excep- 
tion is  to  the  whole  series,  and  in  it  is  found  one  or  more 
sound  propositions,  as  in  this  case,  a  general  exception  to 
the  series  as  a  charge  is  insufficient.     1  Seid.  422. 

Defendant  below  requested  the  court  to  give  in  charge  to 
the  jury  a  series  of -twenty-one  requests ;  not  each  an  inde- 
pendent proposition,  but  a  portion  of  them  independent, 
propositions,  and  others  depending  one  upon  another.  The 
first  request  in  the  series  was  given,  many  of  them  wholly 
refused,  and  the  residue  given  as  modified  in  the  general 
charge.  To  this  ruling  an  exception  was  taken  in  this 
form  :  "  To  which  refusal  and  modification  of  said  charges 
defendant  at  the  time  excepted." 

The  exception  we  think  insufficient.  Some  of  the  prop- 
ositions in  the  series  were  not  sound,  and  the  rule  is  firmly 
settled  where  one  of  a  series  of  propositions  presented  in 
one  request  for  a  charge  is  unsound,  an  exception  to  a  re- 
fusal to  charge  the  entire  series,  as  requested,  can  not  be 
maintained.  3  Otto,  46;  11  K  Y.  416;  6  K  Y.  233 ;  7 
N.  Y.  236  ;  40  Is.  Y.  556;  45  N.  Y.  556  ;  47  K  Y.  570  ;  30 
Ohio  St.  104  ;  30  Barb.  246. 

.  To  the  general  charge  of  the  court  the  defendant  took 
exception  in  this  form :  "  To  which  general  charge  of  the 
court,  the  defendant,  by  his  counsel,  at  the  time  excepted, 
and  excepted  also  to  each  proposition  of  law  therein  con- 
tained difiering  from  the  several  specific  charges  asked  by 
defendant."  This  form  of  exception  is  clearly  obnoxious 
to  the  settled  law  upon  this  subject.  It  is  not  the  duty  of 
a  reviewing  court  to  analyze  and  compare  the  requests, 
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modifications,  and  charge,  to  discover  what  particular  por- 
tions are  intended  to  b^  excepted  to.  The  chief  office  of  an 
exception  is  to  call  the  attention  of  the  trial  court  to  the 
precise  point  as  to  which  it  is  claimed  it  has  erred,  that  the 
court  may,  then  and  there,  consider  it,  and  give  other  and 
different  instructions  to  the  jury,  if,  in  its  judgment,  it  has 
erred  and  should  do  so.  An  exception  in  the  form  we  are 
considering  wholly  defeats  that  object.  25  Ohio  St.  584 ; 
47  N.  Y.  576 ;  3  Otto,  46 ;  Servisv.  Stockstill,  30  Ohio  St. 
418;  3  Otto,  291 ;  The  P.  Ft.  W.  ^  C.  Railway  v.  Probst,  30 
Ohio  St.  104. 

II.  Many  objections  and  exceptions  to  the  admission  of 
testimony  offered  by  plaintiff  below  were  made  and  taken 
by  defendant  below. 

So  far  as  practical,  we  have  endeavored  to  classify  the 

.testimony  objected  to,  and  exceptions.     To  consider  and 

report  upon  each  exception  would  be  an  unnecessary  labor, 

and  lead  to  no  better  practical  result  than  to  consider  a 

single  case  of  exception  as  the  representative  of  a  class. 

a.  The  first  class  claiming  consideration  embraces  all 
cases  of  special  loss  of  steamboats  from  unknown  causes, 
and  may  be  represented  by  the  following  question  and 
answer,  taken  from  the  testimony  of  the  witness,  F.  C. 
Findren. 

''  Q,  17.  Have  you  known  of  any  instance  of  steamboats 
navigating  the  Mississippi  river  and  its  tributaries  sus- 
taining injuries  in  their  hulls,  by  striking  stumps,  snags, 
and  landings,  by  which  they  leaked  or  were  sunk,  and  not 
discovered  until  some  time  after  they  had  occurred;  and 
if  yea,  give  them  ? 

"J..  I  have  known  such  instances.  The  W.N".  Sher- 
man, in  the  Yazoo  river,  made  a  landing  on  the  left  hand 
side  of  the  river;  we  run  from  that  landing  probably  three 
miles,  when  we  discovered  the  boat  was  filling  with  water; 
landed  on  the  right  hand  shore,  and  she  sank  in  about 
fifteen  or  twenty  minutes;  this  was  in  the  year  1856;  we 
found,  through  means  of  divers,  that  she  had  struck,  on 
the  left  hand  side  of  the  river  (where  we  had  landed),  a 
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stump,  and  no  one  knew  anything  about  it  at  the  time; 
the  divers  found  the  hole  afterward,  end  stopped  it,  and  we 
raised  the  boat ;  that  was  the  only  instance  that  occurred 
to  myself." 

We  think  this  class  of  testimony  objectionable  on  both 
principle  and  authority.  It  was  calculated  to  create  as 
many  collateral  issues  as  special  cases  of  such  loss  intro- 
duced. In  this  case,  the  witness  states:  "No  one  knew 
anything  about  it  at  the  time."  This  is  but  the  witness' 
opinion  on  a  subject  upon  which  his  opinion  was  not  com- 
petent testimony.  Other  persons  on  the  Sherman  at  the 
time  might  have  noticed  the  shock  occasioned  by  the  blow 
that  broke  the  vessel.  This  would  probably  become  a  dis- 
puted question,  calling  for  the  testimony  of  all  the  persons 
on  the  Sherman  at  the  time  of  the  accident,  to  settle  the 
question  of  fiict  as  to  her  case.  The  testimony  of  one 
credible  witness,  that  he  felt  and  noticed  the  blow,  would 
properly  outweigh  the  testimony  of  many  who  did  not 
notice  the  fact.  Here  would  be  a  vexed,  but  valueless, 
collateral  issue.  If  such  testimony  is  competent,  coming 
from  the  plaintiff,  the  right  of  the  defendant  to  meet  and 
controvert  it  is  unquestionable. 

Very  many  cases  were  introduced  in  testimony,  on  the 
part  of  plaintift',  where  steamboats  had  met  with  some  un- 
known accident,  and,  suddenly  springing  a  leak,  sunk. 
This  class  of  testimony  was  incompetent,  because  calculated 
to  surprise,  and  take  undue  advantage  of  defendant  at  the 
trial.  Ordinarily,  he  could  not  be  prepared  to  meet  and 
contest  the  merits  of  each  particular  case  of  loss,  from  un- 
known cause,  introduced.  To  deprive  him  of  this  privilege 
would  be  the  denial  of  a  legal  right,  and  to  admit  them 
would  overwhelm  the  case  with  collateral  issues  of  fact — 
distract  judicial  investigation — leading  to  no  valuable  legal 
result. 

It  is  stated  and  claimed,  this  class  of  testimony  was  in- 
troduced and  admitted  only  to  show  the  nature  and  peril 
of  such  navigation.  As  testimony- in-chief,  such  testimony 
was  not  competent  for  any  purpose.    On  cross-examination, 
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It  would  be  competent  for  a  party  to  propound  such  questions 
as  would  call  out  such  special  cases.  This  could  be  done 
in  order  to  ascertain  the  grounds  of  the  witness'  judgment, 
and  tending  to  test  the  correctness  of  his  testimony.  If 
special  cases  were  called  out  on  cross-examination,  the 
party  calling  for  them  would  be  bound  by  the  answers 
given,  and  no  collateral  issues  could  arise  on  its  admission. 

Greenleaf  states  the  rule  thus,  and  we  think  it  sound 
and  applicable:  "  This  rule  excludes  all  evidence  of  collateral 
fadSy  or  those  which  are  incapable  of  affording  any  reason- 
able presumption  or  inference  as  to  the  principal  fact  or 
matter  in  dispute,  and  the  reason  is  that  such  evidence 
tends  to  draw  away  the  minds  of  the  jurors  from  the  point 
in  ipsue,  and  to  excite  prejudice  and  mislead  them  ;  and 
moreover,  the  adverse  party,  having  had  no  notice  of  such 
a  course  of  evidence,  is  not  prepared  to  rebut  it."  1  Green- 
leaf,  §  52. 

6.  Objection  was  made  and  exceptions  taken  to  the  opin- 
ion of  witnesses,  of  which  the  following  question  and  an- 
swer, so  far  as  quoted,  are  representative.  The  question 
was  not  always  put  in  this  exact  form,  but  substantially  so, 
when  seeking  testimony  of  this  character. 

Q.  A.  Houghton : 

"Q.  4.  State  your  opinion,  derived  from  your  knowledge, 
of  the  build  and  use  of  steamers  used  on  the  l^wer  rivers, 
upon  the  points,  whether  good,  seaworthy  steamers,  pro- 
perly laden,  do  or  not  sometimes  receive  serious  injuries  to 
their  hulls,  which  are  not  known  at  the  time  to  be  such  by 
the  officers  and  crew,  and  which  do  not  for  some  reason  at 
once  fully  develope  themselves,  but  which  finally  cause  them 
to  leak  seriously,  and  to  sink  unless  the  leak  can  be  con- 
trolled by  the  pumps  or  found  and  stopped. 

A.  Yes,  sir.  I  think  cases  of  that  kind  do  occur  fre- 
quently in  grounding,  and  straining  the  butts  and  opening 
the  seams.     Cases  of  that  kind  have  been  known  to  occur." 

We  discover  no  valid  objection  to  this  question,  nor  to 
the  answer,  ao  far  as  quoted.  The  nature  and  necessities 
of  the  case  and  issues  made  authorize  the  introduction,  as 
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competent  testimony,  of  the  opinions  of  persons  educated 
by  experience  in  the  nature  of  perils,  open  and  hidden, 
attending  the  navigation,  by  steamboats,  of  the  western 
rivers. 

The  petition  substantially  alleges,  that  the  Wade  Hamp- 
ton, when  insured,  was  tight,  sound,  and  seaworthy,  and  so 
continued  until  she  met  with  the  unknown  fatal  accident ; 
that  while  navigating  a  privileged  water,  she  struck  some 
unknown  substance  which  caused  her  to  leak  and  sink, 
from  a  peril  of  the  river,  which  peril  was  covered  by  the 
insurance.  Upon  these  allegations  of  fact  the  answer  joins 
issue. 

As  we  understand  the  issues,  the  seaworthiness  of  the 
Hampton,  at  the  time  the  policy  sued  on  was  issued,  is  not 
questioned,  but  her  seaworthiness  at  the  time  she  last  left 
the  port  of  New  Orleans  is  a  contested  fact.  If  seaworthy 
when  insured  the  presumption  of  her  seaworthiness  would 
continue  up  to  the  time  of  her  loss,  unless  some  known  in- 
tervening cause  is  shown  that  rendered  her  unseaworthy 
after  she  was  insured.  If  shown  to  be  unseaworthy  when 
she  last  left  l^ew  Orleans,  her  loss  would  be  attributed  to 
such  unseaworthiness  and  the  contest  be  at  an  end.  On 
the  other  hand,  if  seaworthy  when  she  left  the  port  of  If  ew 
Orleans  on  her  last  trip,  she  will  be  presumed  to  remain 
seaworthy  during  all  that  trip.  If,  however,  during  the 
voyage,  the  Hampton  suddenly  began  to  leak,  without  any 
apparent  or  known  cause  originating  in  some  peril  cov- 
ered by  the  policy,  a  new  presumption  arises,  that  of  un- 
seaworthiness. This  new  presumption,  however,  is  not 
conclusive,  and  may  be  countervailed  by  testimony.  This 
new  presumption  shifts  the  burden  of  proof  on  the  insured, 
to  show  that  the  vessel  was  lost  by  some  peril  insured 
against.  He  may  not  be  able,  and  is  not  required  in  such 
case,  to  show  the  exact  cause  of  the  loss,  but  may  introduce 
testimony  tending  to  show  a  probable,  or  even  possible, 
cause  for  the  loss.  As  testimony  tending  to  show  a  prob- 
able or  possible  cause  of  loss,  experienced  navigators,  who 
are  acquainted  with  the  nature  and  extent  of  the  'obstruc- 
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tions  in  the  privileged  waters,  the  dangerous  character  of 
their  navigation,  and  the  fact  of  the  open  and  hidden  perils 
connected  with  the  navigation  of  the  western  rivers,  are 
competent  to  express  an  opinion  as  to  the  probable  cause 
of  the  loss  of  the  Wade  Hampton,  if  so  it  shall  be,  that  she 
was  lost  by  reason  of  some  unknown  cause.  When  from 
the  nature  of  the  case,  opinions  of  pei'sons  acquainted  with 
the  nature  of  the  subject  under  consideration,  are  the  best 
testimony  to  be  obtained,  they  are  competent.  If  the 
Hampton  was  seaworthy  when  she  started  from  the  port  of 
New  Orleans  on  her  last  voyage,  and  the  cause  of  her  sud- 
denly springing  a  leak  is  unknown,  then  the  opinions  of 
experienced  river  navigators  familiar  from  actual  expe- 
rience and  observation  with  the  known  perils  and  the  fact 
of  unknown  perils  incident  to  such  navigation,  are  iu  the 
nature  of  expert  testimony  and  clearly  competent. 

c.  Exceptions  were  taken  to  questions  and  answers  sub- 
stantially as  the  following : 

Captain  Goddin  was  interrogated  : 

"$.  18.  If  you  know,  state  what  caused  the  sinking  of 
the  Hampton  ? 

A.  She  must  have  had  some  violence,  but  what  I  can 
not  state. 

Q.  19.  What  do  you  mean  by  some  violence  ? 

A.  She  must  have  had  some  blow  or  strain — opening  her 
butts — either  by  landing  against  the  bank,  or  some  other 
cause.'* 

"Q.  15.  F.  0.  Findren:  Do  you  know  whether  or  not 
the  Hampton  was  seaworthy  on  this  voyage  on  which  she 
was  sunk  ?" 

*'Q.  9.  John  H.  Kelly :  Will  you  state  how  she  was  nav- 
igated on  the  voyage  dowii,  and  whether  she  made  a  great 
number  of  landings,  and  about  how  many,  and  whether 
she  might  have  sustained  any  injury  in  making  any  of  those 
landings,  or  in  the  navigation,  that  might  have  caused  her 
to  leak,  by  which  leak  she  was  caused  afterward  to  sink." 

"§.  85.  Peter  l^epper:  What  was  the  condition  of  the 
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Wade  Hampton  as  to  seaworthiness  on  the  trip  from  Vicks- 
burg  to  New  Orleans,  on  which  she  was  lost  ? 

A.  She  was  perfectly  safe  at  the  time  she  was  lost.  I 
considered  her  perfectly  safe  and  seaworthy  to  travel  on 
up  to  the  time  she  was  lost. 

$.  39.  Have  yon  any  idea  as  to  what  caused  the  Wade 
Hampton  to  leak  on  the  trip  on  which  she  sank  ?" 

Questions  and  answers  within  the  scope  of  these  are  not 
objectionable.  Some  of  them  would  elicit  facts  within  the 
knowledge  of  the  witness,  others  mingled  fact  and  opinion, 
and  others  again  opinion  only.  Where  the  witnesses  are  ex- 
perienced river-men,  familiar  with  steamboats  and  steamboat 
navigation  on  the  western  rivers,  well  acquainted  with  the 
Hampton,  the  manner  in  which  she  had  been  navigated;  in 
her  peril  saw  and  comprehended  her  condition  so  far  as  it 
could  be  seen  and  known,  they  are  persons  competent  to  make 
answers  in  response  to  such  questions.  Where  the  question 
put  to  the  witness  would  elicit  only  the  knowledge  of  the 
witness,  no  valid  objection  could  exist.  Where,  from  the 
nature  and  necessities  of  the  question  to  be  developed,  the 
best  testimony  the  subject-matter  aflfbrds  must  be  "  com- 
pounded of  fact  and  opinion,"  such  testimony  is  admissible. 

The  application  of  the  principle  here  stated  is  not  to  ex- 
tend in  this  case  beyond  the  scope  of  the  cited  questions 
and  answers  thereto. 

d.  Exception  was  taken  to  questions  and  answers  tend- 
ing to  show  that  steamboats  of  the  class  to  which  the 
Hampton  belonged  were  designated  "  cotton  boats,"  and 
that  river-men  and  insurance  companies  knew  and  under- 
stood such  boats  would  leak,  some  more  and  some  less,  re- 
quiring the  daily  use  of  the  pump. 

With  that  view  Capt.  Goddin  was  asked : 

"Q.  37.  What  do  you  know  as  to  all  cotton  boats  taking 
more  or  less  water,  and  causing  considerable  running  of  the 
pumps  ?" 

F.  A.  Pindren  was  interrogated  on  this  subject  by  a 
slightly  different  form  of  question — thus : 

^'Q.  Will  you  state  whether  all  of  these  cotton  boats  on 
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their  trips  and  making  landiDgs  will  take  more  or  less 
water  and  causing  the  use  of  her  pumps  ?  How  common 
is  that  ?" 

We  think  the  questions  competent,  and  the  answers,  made 
within  the  scope  of  the  questions,  unobjectionable.  The 
testimony  would  ascertain  a  fact,  if  such  fact  existed,  in  re- 
lation to  this  class  of  boats,  and  tend  to  show  what  the  par- 
ties to  the  contract  understood  to  be  the  meaning  of  the 
words  in  the  policy,  "  tight  and  sound." 

When  put  in  the  following  form,  as  found  in  the  testi- 
mony of  E.  L.  Israel,  it  is  objectionable : 

**^.  7.  What  do  you  know  of  boats  carrying  cotton  tak- 
ing more  or  less  water,  and  causing  her  pumps  often  to 
throw  water  to  their  full  capacity?  Would  you  or  not 
consider  it  unsafe  to  run  a  boat  where  her  pumps  are  con- 
trolling the  leak,  though  they  might  be  throwing  water  an 
hour  or  two  to  their  full  capacity  ?" 

This  question  is  two-fold,  and,  if  fully  answered,  the 
answer  would  also  be  two-fold.  The  first  part  would 
seem  to  elicit  the  knowledge  of  the  witness  on  a  ques- 
tion in  regard  to  which  his  testimony  would  be  com- 
petent, while  the  second  branch  can  only  be  answered  by 
the  witness  giving  his  opinion  in  relation  to  a  matter  on 
which  his  opinion  would  not  be  competent. 

The  condition  in  which  it  would  be  proper  and  safe  to 
run  the  Wade  Hampton  did  not,  in  any  known  degree,  de- 
pend upon  the  condition  in  which  it  would  be  proper  and 
safe  to  run  another  steamboat.  Whether  it  was  prudent 
and  safe  to  run  the  Wade  Hampton,  at  any  time  after  her 
increased  leaking  was  discovered,  was,  so  far  as  that  ques- 
tion was  in  issue,  a  question  of  fact  to  be  ascertained  and 
determined  by  the  jury  from  the  facts  and  circumstances 
that  surrounded  her. 

e.  Exceptions  were  taken  to  such  questions  as  sought 
from  a  witness  an  opinion,  whether  the  Hampton  could 
have  received  water  in  sufficient  quantities  from  about  her 
new  outriggers  to  cause  her  to  sink,    Such  questions  a^<» 
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substantially  as  No.  4,  in  the  testimony  of  John  O.  Sinnott, 
as  follows : 

"  On  such  a  boat  as  the  Hampton  if  thirty-two  outriggers 
were  not  caulked,  state  whether  or  not,  in  your  opinion, 
leakage  from  that  source  alone  would  cause  her  to  sink,  if 
the  ordinary  bilge  pumps  carried  by  such  a  boat,  and  an  in- 
dependent donkey  pump  in  addition,  were  all  in  working 
order." 

This  we  think  objectionable.  Too  many  unknown  con- 
ditions are  involved ;  such  as  the  size  of  the  openings  about 
the  outriggers,  the  extent  and  effect  of  the  wedging  about 
the  new  outriggers,  the  manner  in  which  the  Hampton  was 
loaded,  the  manner  in  which  the  pumps  were  worked,  etc. 
If  all  the  facts  relating  to  and  affecting  this  question  of 
leakage  about  the  outriggers,  were  brought  to  the  attention 
of  the  jury,  an  intelligent  opinion  and  informed  judgment 
could  have  been  arrived  at  without  the  use  of  extrinsic 
opinion.  The  opinions  of  witnesses  would  only  be  compe- 
tent when  the  fact  to  be  determined  is  obscure  and  could 
only  be  made  clear  by  and  through  the  opinions  of  per- 
sons skilled  in  reference  to  the  question. 

/.  Exception  was  taken  to  the  admission  of  the  follow- 
ing testimony: 

F.  A.  Blank,  who  had  been  a  steamboat  captain  ten 
years,  testified : 

"Q.  No.  9.  Do  you  know  the  James  Howard,  and  what 
kind  of  a  boat  is  she,  and  what  effect  migkt  her  swells  have 
upon  a  passing  steamboat,  loaded  ? 

A.  I  know  her,  and  she  is  a  very  large,  heavy  boat.  If 
a  loaded  boat  was  caught  in  the  trough  of  her  waves,  it 
would  have  a  very  bad  effect  on  her ;  if  a  boat  were  headed 
right  against  her  waves  it  would  not  be  as  bad  as  if  she 
were  in  the  trough  of  them. 

Q.  No.  10.  What  do  you  mean  when  you  say  her  waves 
would  have  a  bad  effect  on  her? 

A.  It  is  liable  to  spring  her  butts  and  seains  open. 

Q.  No.  11*  What  effect  would  that  have  iii>on  a  boat? 
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A.  It  would  cause  her  to  leak. 

Q.  No.  12.  To  what  extent  might  it  cause  her  to 
leak? 

A.  My  opinion  is  that  she  might  spring  her  butts  and 
seams  enough  to  sink  her." 

E.  A.  Austion,  a  pilot  on  the  Mississippi  river  for  twenty- 
five  years,  testified  that  he  knew  the  James  Howard,  and, 
when  further  interrogated,  said: 

"Q.  How  do  the  waves  or  swells  of  a  very  large  boat 
like  the  Howard  rock  a  loaded  boat? 

A.  Meeting  a  boat  like  that  it  would  have  an  effect  on 
a  boat  like  the  Hampton  on  the  guards  or  outriggers,  that 
would  have  a  tendency  to  open  the  seams  of  the  outrig- 
gers and  cause  the  caulking  to  fall  out,  which  would  have 
a  tendency  to  let  water  in  ;  the  waves  are  mighty  severe 
on  a  boat  in  other  ways  unless  her  guards  are  down  flat  on 
the  water." 

We  discover  no  valid  objection  to  this  testimony.  The 
form  of  the  questions  to  the  witness  Blank  could  have 
been  improved,  but  his  answers  are  unexceptionable.  The 
actual  effect  of  the  waves  made  by  the  Howard  on  the 
Hampton  was,  and  remains,  unknown.  In  such  case,  ex- 
perienced river  navigators,  who  knew  both  boats  and  the 
general  force  of  the  waves  or  swells  in  the  water  made  by 
the  Howard,  might  give  in  testimony  and  say  what  would 
be  their  probable  effect  on  the  Hampton.  In  such  case, 
the  opinions  of  such  skilled  persons  would  be  the  best,  and 
the  only  appropriate,  testimony  the  subject-matter  afforded. 

g.  Exception  was  taken  to  Q.  34  and  answer  of  the  wit- 
ness Goddin.  It  is  claimed  they  were  wholly  incompetent 
for  any  purpose.  The  witness,  A.  D.  Hopkins  was  asked 
a  question  as  follows,  and  answered : 

"Q.  85.  State  whether  or  not  you  stated  to  Captain  God- 
din,  on  the  levee  at  New  Orleans  two  or  three  weeks  after 
the  sinking  of  the  Hampton,  'that  you  bad  heard  Captain 
Tobin  would  have  trouble  about  insurance  on  the  Hampton, 
VOL.  xxxn — 7 
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and  that  you  thoaght  it  would  be  a  five  thousand  dollars 
job  to  you  ?  * 

A,  No,  sir;  for  I  supposed  Captain  Goddin  to  be  one  of 
the  owners  of  the  boat ;  I  never  supposed  they  had  any 
trouble  until  a  later  day." 

Captciin  Goddin  in  answer  to  Q.  34,  says  he  did  have  a 
conversation  with  A/D.  Hopkins,  such  as  is  mentioned  in 
the  above  question  put  to  Hopkins  at  the  time  and  place 
named.  We  think  the  question  and  answer  of  Goddin 
competent,  as  reflecting  upon  the  credibility  of  Hopkins' 
statement. 

The  exception  to  Q.  7,  and  answer  in  the  testimony  of 
J.  V.  Richardson ;  to  Q.  2,  and  answer  in  the  re-examina- 
tion of  the  witness  Joseph  Williams,  and  to  Q.  2,  and  an- 
swer in  the  testimony  of  F.  A.  Blank,  were  well  taken. 

ni.  We  now  come  to  consider  the  objections  made  by 
plaintiflT  below  to  testimony  offered  by  defendants  below, 
and  excluded. 

1.  At  Donaldsonville,  the  Wade  Hampton  and  Lizzie 
Hopkins  were  laying  near  each  other.  At  that  landing. 
Captain  Goddin,  from  some  cause  satisfactory  to  himself, 
had  come  to  the  conclusion  the  safety  of  the  Hampton  re- 
quired the  removal  of  a  portion  of  her  cargo.  Acting  with 
that  purpose  and  necessity  in  view,  he  went  to  the  steam- 
boat Lizzie  Hopkins  to  get  permission  to  ship  a  portion  of 
the  Hampton's  cargo  on  board  the  Hopkins. 

Captain  Goddin  was  the  accredited  agent  of  the  owners 
of  the  Hampton,  charged,  in  this  emergency,  with  the  duty 
of  acting  and  speaking  for  them.  What  he  did  and  said 
in  the  discharge  of  his  duty,  while  the  danger  to  the  ves- 
sel was  upon  her  and  calling  for  immediate  action,  with  a 
view  of  saving  her,  were  as  much  the  acts  and  statements 
of  her  owners,  and  should  have  the  same  force  and  effect, 
as  if  the  owners  had  been  present  in  person  and  dictated 
liis  words,  or  spoken  in  their  proper  person. 

Was  the  matter  objected  to  competent  testimony? 
When  Captain  Goddin  reached  the  Hopkins,  he  asked  the 
witness,  Henry  Rod,  for  the  captain,  who  was  absent. 
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Rod  is  then  interrogated  as  to  what  took  place  between 
himself  and  Qoddin.  The  answer  is  lengthy,  and  we  will 
quote  so  much  as  will  show  the  quality  of  the  rejected  tes- 
timony: 

"  Q.  11.  What  did  he  say  then  ? 

A.  He  stepped  up  out  of  the  yawl-boat,  and  told  me  that 
he  was  in  a  leaking  condition  or  sinking  condition,  and 
told  me  that  he  was  heavily  loaded,  that  he  had  some  new 
outriggers  put  in,  and  some  were  not  caulked,  and  asked 
for  the  head  clerk,  Mr.  P.  A.  Charlet ;  he  told  me  he  knew 
the  gentleman,  or  something  like  that ;  I  did  not  pay  much 
attention,  as  I  had  to  watch  the  bank,  and  to  watch  the 
boat,  as  the  wind  was  blowing ;  then  he  told  me  he  wOuld 
like  us  to  take  some  of  the  cotton  off  his  boat,  and  bring  it 
to  New  Orleans,  if  we  could  take  it  off;  I  answered  him 
that  I  had  nothing  to  do  with  it,  but  would  call  the  mate ; 
when  I  told  him  about  my  power,  he  told  me  then  to  call 
the  mate." 

The  nature  of  Goddin's  employment,  and  necessities  of 
his  position,  made  him  the  agent  and  representative  of  the 
owners  of  the  boat.  The  Manchester,  8  Eng.  Adm.  62.  As 
such,  his  acts  and  statements,  within  the  scope  of  his  em- 
ployment, are  to  be  treated  as  res  gestce.  Story  on  Agency, 
§  134.  Where  the  acts  of  the  agent  would  be  but  dumb 
show,  but  for  a  meaning  put  into  and  upon  them  by  his 
words,  his  words  are  to  be  treated  as  verbal  acts,  and, 
whilst  speakitig  clearly  within  the  bounds  of  his  employ- 
ment and  authority,  are  res- gestce.  Hence  the  rule  "that 
declarations  of  third  persons  are  not  admissible  in  evidence, 
as  part  of  the  res  gestce,  unless  they  in  some  way  character- 
ize or  tend  to  give  character  to  the  act  which  they  accom- 
pany, or  derive  a  degree  of  credit  from  the  act  itself."  14 
N.  H.  101 ;  1  Greenleaf,  §  440. 

When  the  statements  of  Goddin,  objected  to,  were  made, 
he  was  acting  clearly  within  the  scope  of  his  authority 
as  master  of  the  Hampton.  He  was  in  search  of  a  spe- 
cific help — to  lighten  his  boat,  by  removing  on  board  the 
Hopkins  a  portion  of  his  cargo.    He  acted  in  the  belief 
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that  to  remove  a  portion  of  the  cargo  would  raise  the 
Hampton  in  the  water,  and  thus  escape  the  danger  from 
the  leak.  His  acts  in  going  to  solicit  such  aid  from  the 
Hopkins  would  have  been  meaningless,  without  his  state- 
ments to  give  character  to  the  act.  His  acts  and  words 
must  go  in  as  a  whole,  that  his  conduct  on  that  occasion 
may  have  meaning.  He  was  not  narrating  a  past  transac- 
tion, but  stating  a  present  need,  induced  by  a  pending 
danger,  with  what  he  then  probably  thought  to  be  the 
cause  of  his  wanting  the  present  aid. 

His  conduct  and  words  concerned  the  safety  of  the  ves- 
sel, care  for  the  cargo,  and  possibly  the  lives  of  the  pas- 
sengers. Considering  the  duties  of  the  captain  of  the 
Wade  Hampton,  his  obligations  and  authority,  we  have  no 
doubt  as  to  the  competency  of  acts  done  and  words  spoken 
by  him  while  on  the  Hopkins.  This  application  of  the 
doctrine  of  res  gestCB  is  supported  by  the  authorities.  1 
Ohio  St.  26 ;  1  Greenleaf,  §  113 ;  Story  on  Agency  §§  134, 
185  ;  4  Cush,  93;  84  Barb.  266 ;  6  Barb.  79  ;  4  Seld.  497 ; 
12  Wheat.  460. 

The  following  answer  is  objectionable,  because  it  does 
not  give  the  conversation  between  Captain  Goddin  and 
Mr.  Charlet.  What  was  said  by  Goddin  does  not  appear 
with  any  certainty. 

**  Q.  What  happened  next  ? 

A.  I  told  Mr.  Charlet  that  the  captain  of  the  R.  E.  Lee 
wanted  to  see  him  ;  then  Mr.  Charlet  got  up  and  came  out- 
side of  his  stateroom,  and  got  speaking  with  Captain  God- 
din ;  then  I  stepped  aside  and  heard  him  speaking  about 
riggers,  and  about  something  else ;  then  I  went  below,  and 
that 's  all  I  know  about  it ;  and  I  told  the  gentleman 
'  that  was  all  I  could  do  for  him.' " 

2.  The  court  erred  in  sustaining  the  objection  to  ques- 
tions Nos.  49  and  68,  put  to  Geo.  M.  Fredrick ;  also  in  ex- 
cluding question  and  answer  No.  19,  in  the  testimony  of  P. 
A.  Charlet ;  but  ruled  correctly  in  excluding  questions  Nos. 
26,  29,  and  SO,  in  the  testimony  of  McHaffie. 

Other  objections  to  the  admission  or  exclusion  of  testi- 
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mony  were  made  by  each  party.  We  think,  from  our  ex- 
amination, they  are  not  of  sufficient  importance  to  require 
special  notice.  They  are  either  not  valid  ones,  or  the  tes- 
timony is  of  that  unimportant  description  which  frequently 
gets  into  a  case,  but  can  have  no  appreciable  influence 
either  way  on  the  jury,  as  to  the  merits  of  the  case. 

We  have  endeavored  to  deal  with  the  testimony,  excep- 
tions, and  objections  in  such  a  manner  that  oiir  views  may 
afford  a  general  guide  upon  like  questions,  in  the  further 
investigation  of  the  case. 

Judgment  reversed^  and  cause  remanded  for  a  new  trial. 


Hoyt  bt  al.  v.  Day. 


1.  A  testator,  whose  estate  consisted  of  a  single  tract  of  land,  occupied  aa 
a  homestead,  and  some  personal  property,  devised  and  bequeathed  to 
his  wife  one-half  of  all  his  real  and  personal  estate,  and  the  other  half 
to  hia  brothers  and  sisters,  and  the  children  of  a  deceased  sister  naming 
each,  and  specifying  the  proportion  or  share  of  each.  Ue  appointed 
an  executor,  and  authorized  and  empowered  him  to  sell  and  convey 
"all  said  real  estate  to  the  purchaser  or  purchasers  thereof,  if  necessary 
for  the  purpose  of  distributing"  it  "among  the  devisees  and  legatees 
aforesaid."  Held,  that  this  was  a  devise  in  fee,  to  each  of  the  devisees 
by  name,  of  an  undivided  estate  in  land,  in  the  proportions  specified, 
and  not  a  bequest  of  the  proceeds  of  said  land. 

2.  That  the  power  of  sale  vested  in  the  executor  was  a  naked  power  only, 
not  a  power  coupled  with  an  interest  in  the  land,  and  could  only  be  ex- 
ercised, if  necessary,  for  the  purpose  of  making  distribution  among  the 
devisees. 

8.  Each  of  said  devisees  holds  bis  siiare  as  a  tenant  in  common  with  the 
others,  and  is  entitled  to  all  the  rights  of  such  tenancy,  subject  only  to 
the  power  of  sale. 

4.  The  power  of  sale  was  not  absolute.    It  could  only  be  exercised,  if  nec- 

essary, for  the  purposes  of  distributing  the  estate.    Its  exercise  must  be 
limited  to  the  purposes  for  which  it  was  granted. 

5.  A  devisee  may  sell  and  convey  his  undivided  share  as  real  estate  before 
distribution,  but  the  purchaser  takes  the  same  subject  to  this  power 
of  sale,  the  same  as  his  grantor,  if  its  exercise  becomes  necessary. 
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d.  The  devisees,  or  their  grantees,  have  each  the  right  to  hold  his  share  ia 
severalty,  if  the  Bame  can  be  set  off  without  manifest  injury  to  the 
others;  but  if -distribution  can  not  be  made  in  land,  and  it  becomes 
necessary  to  sell,  to  make  a  proper  division,  then  the  executor  is  author- 
ized to  sell  the  whole,  notwithstanding  a  prior  conveyance  of  an  undi- 
vided interest  by  one  of  the  devisees. 

7.  By  proceedings  in  partition,  the  widow  had  her  half  assi^ed  to  her  in 
land.  Held,  that  the  power  of  sale  was  not  thereby  defeated  as  to  the 
other  half,  if  the  necessity  existed  for  a  sale,  to  make  distribution 
among  the  other  devisees. 

8.  The  defendant  acquired  title  to  an  undivided  share,  by  purchase  of  a 
devisee;  the  plaintiffs  afterward  purchased  and  received  a  deed  f(ir  the 
whole,  including  defendant's  sliare,  from  the  executor.  The  plaintifl^ 
can  not  maintain  their  title  to  the  share  of  defendant,  unless  the  neces- 
sity existed  fur  a  sale  of  the  whole;  and  a  court  of  equity  will  not  en- 
join proceedings  in  partition  to  have  such  share  set  off  in  land,  unless 
it  appears  that  such  share  can  not  bo  so  set  off,  without  manifest  injury 
to  the  interests  of  his  co-tenants. 

Error  to  the  District  Court  of  Huron  county. 

This  IB  an  action  in  equity,  by  the  plaintiffs  in  error  to 
quiet  their  title  to  some  eighty-six  acres  of  land. 

On  appeal  to  the  district  court,  the  petition  was  dis- 
missed alter  full  hearing  upon  the  evidence ;  a  bill  of  excep- 
tions was  duly  taken,  and  error  is  here  prosecuted  to  reverse 
that  jndgmont  on  the  ground  that  it  is  contrary  to  the  law 
and  the  evidence. 

The  plaintiffs  aver,  that  they  have  the  legal  title  to,  and 
are  in  peaceful  possessicm  of,  said  land,  and  that  the  defend- 
ant Day,dainis  to  be  the  owner  in  fee  of  one  undivided  one 
fifteenth  of  the  same,  and  has  commenced  proceedings  in 
partition,  under  the  statute  to  have  his  share  set  off  to  him. 

It  is  also  averred  that  such  proceedings  in  partition  are 
wholly  inadequate)  to  the  determination  of  their  rights  in 
the  premises;  and  that  Day  can  not  maintain  the  same,  be- 
cause he  has  no  interest  in  this  land,  and  has  no  po>6ession 
thereof,  either  jointly  with  the  plaintiffs  or  otherwise. 

The  plaintifts  pray,  that  said  proceedings  in  partition  be 
ordered  to  stand  for  hearing  with  this  suit,  and  that  said 
Day  be  enjoined  tlierein,  until  the  hearing  of  this  case,  and 
upon  final  hearing,  his  title  be  declared  null  and  void. 
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To  this  Day  answers,  denying  plaintiffs*  title  and  possess- 
ion, and  that  said  proceedings  in  partition  are  inadequate  to 
the  determination  of  the  rights  of  the  parties. 

He  sets  out  his  own  title  as  follows :  that  about  the  11th 
of  February,  1869,  one  William  Baker  died  seized  of  this 
land,  together  with  sixty-eight  acres  more,  then  a  part  of  his 
farm,  and  leaving  a  will,  which  was  duly  probated,  which  was 
in  these  words: 

"Item  1. — I  do  hereby  direct  all  my  just  debts,  and  all 
proper  charges  against  my  estate,  to  be  fully  paid  out  of  my 
personal  property. 

Item  2. — I  do  hereby  devise  and  bequeath  one-half  of  all 
my  real  and  personal  estate  to  my  beloved  wife,  Leah  Baker, 
to  be  absolutely  hers,  with  all  the  household  furniture. 

Item  3. — I  do  hereby  devise  and  beqneath  the  other  half 
of  all  my  real  and  personal  estate  to  Hannah  Moffat,  my 
sister;  Sampson  Baker,  Spencer  Baker,  and  Abijah  Baker, 
my  brothers;  Horace  Robinson,  William  Robinson,  and 
Mary  Davis,  my  nephews  and  niece,  in  the  following  pro- 
portions, to-wit :  to  my  sister  and  my  brothers  above-named, 
each  one-fifth  part ;  and  to  my  nephews  and  niece  one-fifth 
part  equally  between  them,  excepting  said  furniture. 

Item  4. — I  do  hereby  nominate  and  appoint  Benjamin 
Davis,  of  Fairfield  township  aforesaid,  executor  of  this  my 
last  will  and  testament,  and  do  hereby  authorize  and  em- 
power him  to  sell  and  by  deed  duly  executed  to  convey  all 
said  real  estate  to  the  purchaser  or  purchasers  thereof,  if 
necess(fry  for  the  purpose  of  distributing  my  said  estate  among 
the  devisees  and  legatees  aforesaid. 

In  testimony  whereof,  I  have  hereto  set  my  hand,  this 
12th  day  of  May,  1868." 

He  alleges  that  on  the  14th  of  May,  1870,  said  Leah  Baker, 
widow,  commenced  proceedings  in  partition,  and  such  pro- 
ceedings were  had  that  the  share  devised  to  her  by  said 
will  was  set  off  to  her  out  of  said  real  estate  of  which  Baker 
died  seized,  being  sixty-eight  acres,  leaving  to  the  other  de- 
visees the  remaining  eighty-six  acres  now  in  controversy: 
that  afterwards,  on  the  22d  of  July,  1870,  said  Mary  Davis, 
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who  under  said  will  waa  entitled  to  one  undivided  one  fif- 
teenth of  the  remaining  half  of  the  testator's  farm,  with  her 
husband  joining,  sold  and  conveyed  her  share  to  the  de- 
fendant. 

The  answer  further  states  that  ever  since  he  thus  became 
an  owner  he  has  been  in  possession  as  owner,  which  the 
plaintiffs  well  knew  when  they  purchased  an  interest  in  the 
premises;  that  said  Benjamin  Davis,  who  was  appointed 
and  qualified  as  executor  of  said  will,  knew  of  these  pro- 
ceedings in  partition  by  Leah  Baker,  and  consented  to  and 
advised  the  same,  and  that  the  rights  of  all  parties  can  be 
determined  in  his  proceeding  in  partition,  and  that  defend- 
ant's share  can  be  set  off  to  him  adjoining  his  other  con- 
tiguous lands  without  injury  to  the  premises. 

His  prayer  is,  that  plaintiffs  be  enjoined  from  interfering 
with  his  proceedings  in  partition,  and  that  his  title  be 
quieted. 

The  plaintiffs  reply,  and  deny  that  the  executor  had 
knowledge  of  or  consented  to  the  partition  to  the  widow 
of  her  share,  or  that  defendant's  interest  can  be  set  oft'  in 
severalty  without  injury  to  the  residue,  or  that  defendant 
acquired  any  title  or  interest  in  the  premises  by  purchase 
of  said  Mary  Davis,  except  such  as  she  as  a  devisee  held, 
which  was  subject  to  the  power  of  the  executor  to  sell  the 
whole,  as  provided  in  said  will. 

They  further  aver  that  on  the  1st  of  September,  1870, 
said  executor,  in  execution  of  the  power  vested  in  him  by 
the  will,  and  for  a  valuable  consideration,  sold  atid  con- 
veyed in  fee  simple  to  the  plaintiffs  the  whole  of  said  land, 
whereby  all  the  interest  of  the  defendant  was  entirely  di- 
vested ;  to  which  sale  he  consented. 

The  defendant's  proceeding  in  partition  was  commenced 
September  14,  1870,  and  plaintiff's  action  in  this  case  July 
5,  1871. 

Upon  final  trial  a  bill  of  exceptions  was  taken,  setting 
out  all  the  evidence,  but  as  the  case  turns  upon  the  con- 
struction of  the  will,  it  is  unnecessary  to  notice  it  in  detail. 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1877.  106 

Hoyt  et  al..».  Day. 

Watson  ^  Strong  J  for  plaintift*  in  error  : 

It  certainly  seems  clear  that  the  testator  intended  that 
his  wife  should  have  the  independent  right  of  election ; 
that  her  interest  should  not  be  incumbered  or  embarrassed 
by  those  of  the  other  devisees ;  that  she  might,  without 
consulting  them,  elect  to  take  her  half  of  the  realty  in  land; 
and,  when  so  electing,  to  have  her  portion  set  oft*  to  her  by 
the  usual  mode,  leaving  the  other  parties  in  interest  to  look 
exclusively  for  their  rights  to  the  half  set  apart  for  them. 
We  think  this  line  between  these  devisees  is  clearly  marked 
by  the  expressed  intention  of  the  testator. 

The  power  in  the  will  is  to  sell,  if  necessary,  for  the  pur- 
pose of  distribution.  As  all  other  provisions  in  wills,  their 
testamentary  powers  are  construed  in  such  manner  as  best 
to  carry  out  the  purposes  of  the  testator.  It  certainly 
seems  fair  so  to  construe  this  power,  based  as  it  is  on  a  ne- 
cessity, to  be  commensurate  with  the  necessity.  To  give 
the  wife  her  share,  its  exercise  is  not  required.  If  the  other 
devisees  need  a  sale,  and  conversion  of  the  land  into  money, 
in  order  to  make  distribution  among  them,  apply  the  power 
to  their  half.  The  testator  seems  to  have  intended  nothing 
more  than  this  scope  for  the  power. 

It  may  be  laid  down  as  a  sound  proposition  that  so  long 
as  any  purpose  of  the  testator  remains  to  be  accomplished 
by  the  power,  it  remains  in  force  for  the  purpose  of  accom- 
plishing that  object.  And  when  all  the  purposes  for  which 
the  power  was  conferred  upon  the  donee  are  worked  out 
by  it,  the  power  itself  ceases  to  exist.  It  is  lost  in  the  ac- 
complishment of  its  objects.  It  was  decided,  in  the  case 
of  Willis  V.  Shorrely  1  Atkyn,  474,  that  a  fine  will  not  bar 
a  bare,  naked  power. 

"  The  donee  of  the  power  can  not  defeat  his  own  grant. 
Nor  can  the  donee  of  a  power  simply  collateral,  suspend  or 
extinguish  it  by  any  act  of  his  own."  4  Kent's  Com.  886; 
Goodrich  v.  Cator^  Doug.  477;  Coke  Litt.  237a,  2656; 
Diggers  case,  1  Co.  174a;  Willis  v.  Shorrely  1  Atkyn,  474 ; 
Sugden  on  Powers,  50,  67;  West  v.  Bdrney,  1  Russell  & 
Mylne,  891. 
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And  on  the  subject  of  powers,  see  Jackson  v,  Janson^  6 
Johns.  98;  Slocum  v.  Slocum^  4  Edw.  613 ;  4  Kent's  Com. 
855 ;  Lord  Mansfield,  Douglass  Rep.  293 ;  Lord  Ellenbor- 
ough,  3  East.  441 ;  Jackson  v.  Veeder^  11  Johns.  169  ;  JH- 
caud  V.  Williams^  7  Wheat.  59  ;  Sharpstone  v.  Tillon^  3  Cora.. 
51 ;  Barclay  v.  Dupuy^  6  B.  Mon.  92 ;  Dorland  v.  Dorlandy 
2  Barb.  63 ;  Miller  v.  Mutch,  8  Barr,  417  ;  Meakiiig  v.  Crom- 
well, 2  Sandf.  512  ;  Robert  v.  Whiting,  16  Mass.  186 ;  Bloomer 
V.  Waldron,  3  Hill,  361 ;  Ward  v.  Barrows,  2  Ohio  St.  241; 
Loyd  V.  Ta^Zor,  2  Dallas,  223 ;  Smith  v.  Folwell,  1  Binn. 
546 ;  2  Redfield  on  Wills,  123 ;  Reed  et  al.  v.  Underhdl,  12 
Barb.  113; 

.ff.  ^  Zf.  jff.  Goodin,  for  defendants  in  error : 

There  was  no  unlimited  power  or  discretion  given  to 
Davis.  It  was  a  power  to  be  executed  upon  a  contingency 
arising,  to  wit :  "  If  necessary  for  the  purpose  of  distribut- 
ing," etc.  If  there  was  no  necessity  to  exercise  the  power, 
then  the  occasion  for  its  exercise  could  not  have  arisen.  It 
was  not  a  power  to  be  exercised  in  any  event.  But  a 
power  to  be  exercised  in  a  particular  event.  Darley  v. 
James,  8  Wheat.  495  ;  Allen  v.  De  Witt,  3  Comst.  276,  278, 
279,  281,  282 ;  4  Kent  Com.  380  ;  Cleveland  v.  Boerum,  27 
Barb.  252 ;  Ward  v.  Barrows,  2  Ohio  St.  250,  251 ;  Rose- 
boom  v.  Mosher,  2  Denio,  68. 

Again,  this  power  was  limited  to  the  subject-matter  upon 
which  it  should  be  exercised.  It  was  to  sell  and  convey 
"  all  said  real  estate  ...  for  the  }>urpose  of  distrib- 
uting my  said  estate  among  the  devisees  and  legatees  afore- 
said." He  was  giving  this  farm.  lie  was  not  raising  a 
fund  to  pay  debts.  The  object  was  not  to  raise  money  for 
any  purpose,  but  to  bequeath  this  farm. 

We  think  that  upon  this  point  the  case  of  StaUeton  and 
Wife  V.  Ellison,  21  Ohio  St.  527,  is  entirely  conclusive.  It 
shows  that  it  was  the  whole  farm  that  was  to  be  sold,  and 
not  a  part  thereof. 

There  can  be  no  doubt  but  that  William  Baker  devised 
this  as  land.    This  is  what  he  supposed  he  was  devising. 
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The  law  on  this  subject  is  stated  in  2  Story's  Equity,  § 
793.     See  also  Craig  v.  Leslie^  3  Wheat.  563. 

The  most  of  the  cases  relied  upon  by  counsel  for  plaint- 
ifl'  are  cases  where  a  power  was  given  to  sell  and  divide  the 
proceedsj  not  cases  where  the  land  was  devised.  The  differ- 
ence is  most  marked.  The  one  is' a  gift  of  the  proceeds — 
money ;  the  other  is  a  devise  of  land.  To  carry  out  the 
intention  in  the  first  case,  the  land  must  be  sold.  In  the 
other,  the  sale  of  the  land  is  the  last  resort,  and  only  to  be 
resorted  to  when  absolutely  necessary. 

Wickham  ^  Wildman^  also  for  defendants  in  error : 

I.  The  power  contained  in  the  fourth  clause  of  the  will 
has  been  extinguished,  because :  1.  The  object  of  the  tes- 
tator has  been  accomplished.  2.  By  its  object  becoming 
unattainable. 

"A  power  to  sell  real  estate  in  a  will  fails  when  its  ob- 
jects are  unattainable."  Sharpsteen  v.  Tilloin^  3  Cowen, 
657.    See  also  Ward  v.  Barrows,  2  Ohio  St.  241. 

The  object  of  the  power  has  both  been  accomplished  and 
become  unattainable  for  the  following  rejisons  : 

The  authority  conferred  upon  Benjamin  Davis,  the  ex- 
ecutor, to  sell  the  lands  mentioned  in  the  will  of  William 
Baker,  was  merely  a  naked  power,  and  gave  the  executor 
no  interest  in  the  lands.  They  passed  to  and  vested  in  the 
devisees,  in  the  proportions  provided  in  the  will,  there  to 
remain,  until  divested  by  the  ^^ro/j^r  execution  of  the  power 
Hill  on  Trustees,  235,  471,  marginal.  See  also  Hilton  v 
Kenworthy,  3  East,  533 ;  2  Sugden  on  Powers  (6  ed.)  174 
JPetcrs  V.  Beoerly,  1  llow.  U.  S.  134 ;  16  Pet.  532  ;  Burr  v 
Sim.  1  Whart.  266  ;  Guyer  v.  Maynard,  6  Gill  &  Johns.  420 ; 
Skellen  v.  Horner^  5  Met.  402 ;  Jameson  v.  Smithy  4  Bibb, 
349 ;  4  Kent's  Com.  320;  Sharpsteen  v.  Tillow,  3  Cow.  651. 

Courts  in  construing  testamentary  powers,  like  the  one  in 
this  will,  always  endeavor  to  find  the  object  intended  to  be  ac^ 
complished  by  the  testator,  3  Cow.  651 ;  6  Johns.  73.  What 
Tvas  the  object  of  William  Baker,  deceased,  in  using  the 
language   contained  in  the  fourth  item  of  his   will?    It 
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seems  to  us  clearly  and  only  to  provide  a  convenient 
method  or  way  by  which  the  devisees,  including  Leah 
Baker,  the  wife,  could  partition  the  lands  and  sever  the  pos- 
session ;  and  a  method  to  be  exercised  only  in  case  it  should 
become  necessary  for  the  purpose  of  distributing  his  estate. 
Can  it  be  doubted  that  the  devisees  by  their  own  act  might 
have  partitioned  the  premises  among  themselves  by  an 
agreement  designating  the  part  or  portion  each  one  was 
respectively  to  take,  and  by  means  of  mutual  releases  or 
quitclaim  deeds  conveying  to  each  his  or  her  part  so  desig- 
nated ?  We  think  not.  We  contend  that  by  the  partition 
proceedings  the  devisees,  or  their  representatives,  did  sever 
the  possession,  so  far  as  Leah  Baker  was  concerned,  her 
part  being  set  oft"  to  her  in  severalty ;  and  the  portion  be- 
longing to  the  remaining  devisees  being  one-half  the  land, 
being  left  in  them  as  tenants  in  common,  the  court  finding 
and  declaring  them,  including  the  grantor  of  the  defendant 
herein,  to  be  tenants  in  common.  All  the  devisees,  or  their 
representatives,  were  parties  to  that  proceeding;  all  as- 
sented to  the  order  of  the  court,  and  were  satisfied  with 
the  division  made.  When  the  order  had  been  made,  and 
the  partition  made  and  confirmed  in  accordance  with  it,  the 
object  and  desire  of  the  testator  had  been  fully  accom- 
plished. It  no  longer  remained  necessary  for  the  executor 
to  exercise  the  authority  conferred  upon  him  by  the  will, 
and  consequently  the  power  had  become  extinguished. 

Johnson,  J.  The  defendant's  title  is  derived  from  a  con- 
veyance by  Mary  Davis,  one  of  the  devisees,  dated  July  22, 
1872. 

The  plaintiffs  title  is  derived  from  a  conveyance  by 
Benjamin  Davis,  as  executor,  dated  September  1,  1872. 

By  the  terms  of  this  will,  the  testator  bequeaths  to  each 
of  the  parties  specifically  named,  an  undivided  share  in  an 
entire  tract  of  land. 

Each  holds  such  share  in  fee.  It  is  an  estate  in  lands, 
and  not  in  the  i>roceeds  of  land.    It  is  a  devise  to  each  by 
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name,  and  not  to  the  executor  for  each.  It  is  an  estate  in 
freehold,  descendible,  devisable,  and  alienable. 

As  it  is  a. devise  of  an  aliquot  part  of  land  in  fee  to  each 
of  the  devisees,  it  follows  that  they  are  tenants  in  common, 
and  entitled  to  all  the  rights  of  such  tenancy,  including  the 
right  to  have  partition,  except  so  far  as  limited  by  the 
terms  of  the  will,  if  a  sale  becomes  necessary. 

By  the  terms  of  the  sixth  clause  of  the  will,  the  executor 
18  authorized  and  empowered  to  sell  all  of  the  real  estate, 
if  necessary  for  the  purpose  of  distributing  the  estate 
among  the  devisees. 

The  land  is  not  devised  to  the  executor  to  sell  and  to  di- 
vide the  proceeds. 

His  power  to  sell  is  contingent  on  the  necessity  of  hav- 
ing a  sale,  in  order  that  a  fair  distribution  among  the  de- 
visees be  made.  If  that  can  be  done,  no  power  of  sale  can 
be  exercised  against  the  wishes  of  any  tenant  in  common. 

The  power  thus  vested  in  the  executor  is  a  naked  power, 
not  coupled  with  an  interest  in  the  land,  and  it  could  only 
be  exercised  for  the  benefit  of  the  devisees,  and  only  then 
if  necessary  to  carry  out  the  intention  of  the  testator. 

If  the  land  could  not  be  divided  in  the  proportions 
named,  so  that  each  should  have  his  share  in  land,  then  the 
executor  might  sell  and  distribute  the  money. 

The  entire  estate  and  interest  in  the  land,  being  specifi- 
cally bequeathed,  the  primary  right  of  each  tenant  in  com- 
mon was  to  have  the  land  distributed. 

As  the  language  of  the  will,  which  confers  authority  to 
sell  is  not  imperative,  but  is  a  simple  power  to  sell  if  nec- 
essary, and  as  the  legal  title  is  in  the  devisees,  it  follows 
that  all  the  devisees  might  join  in  a  sale,  and  thus  convey 
the  whole  estate  without  the  intervention  of  the  executor. 

It  is  equally  clear,  that  each  devisee  has  primarily  a  right 
to  his  share  in  land,  if  it  can  be  set  oft*  without  injury  to 
the  interests  of  the  other  devisees. 

This  right  to  land  is  one  that  may  be  asserted  by  pro- 
ceedings in  partition,  if  necessary,  but  if  distribution  in 
land  can  not  fairly  be  made,  then  it  becomes  a  right  to  have 
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money,  and  the  power  of  sale  may  be  made  effective  to 
convert  the  land  into  money. 

By  such  proceedings,  the  widow  had  her  half,  set  oft'  in 
land,  to  which  neither  the  executor  nor  the  other  devisees 
objected. 

It  was  the  clear  intention  of  the  testator  that  she  should 
have  land  if  it  could  be  given  her  without  detriment  to  the 
others  interested. 

If  the  commissioners,  in  her  suit  in  partition,  had  re- 
ported that  the  farm  was  not  susceptible  of  being  divided 
into  halves,  then  the  whole  might  have  been  sold,  either  by 
the  executor,  or  under  order  of  the  court  under  the  statute, 
as  would  most  conduce  to  the  interests  of  all. 

What  is  true  as  to  the  widow,  is  equally  true  of  the 
other  devisees. 

It  is  claimed  by  plaintiffs,  that  the  defendant,  Day, 
though  claiming  under  a  deed  of  prior  date  to  that  of  the 
executor  to  them,  stands  in  no  better  position  than  his 
grantor,  Mary  Davis,  one  of  the  devisees,  and  that  she  held 
her  estate  subject  to  this  power  of  sale. 

While  it  is  true  that  each  holds  an  interest  in  land,  it  is 
equally  true,  that  neither  is  entitled  to  land,  if  a  distribu- 
tion thereof  can  not  be  made  to  him  without  injury  to  the 
others.  In  such  case,  any  one  may  insist  on  a  sale  of  the 
whole. 

It  is  quite  as  evident  that  neither  one  nor  a  majority  of 
the  devisees  could  insist  on  a  sale  of  the  whole  land  and 
compel  a  minority  to  take  in  money,  if  the  land  can  be  di- 
vided, or  if  the  shares  of  those  wanting  land  can  be  given 
them  without  harm  to  the  others. 

When  Davis,  acting  under  the  power  of  sale,  convej'ed 
the  whole  eighty-six  acres  (being  the  half  of  testator's  real 
estate,  after  the  widow's  share  was  set  off  to  her)  no  effort 
had  been  made  to  distribute  in  land,  nor  is  it  shown  that 
such  distribution  could  not  have  been  made. 

A  majority  did  not  want  land,  nor  were  they  willing  that 
Day  should  have  his  share  in  land ;  not  because  it  could 
not  be  set  off  to  him,  nor  because  the  residue  could  not  be 
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also  divided,  but  because  it  would  injure  the  sale  of  the 
resfdue. 

They  did  not  claim,  nor  does  the  evidence  show,  that  to 
set  Day's  share  off  would  injure  the  balance  for  the  pur- 
poses of  division^  but  for  the  purposes  of  sale. 

•  It  was  manifestly  the  intention  of  the  testator,  not  only 
to  give  in  land,  if  distribution  could  be  made,  but  if  that 
could  not  be  clone,  then  to  provide  an  easy  and  inexpensive 
mode  of  distribution,  by  converting  the  land  into  money 
and  dividing  it,  without  a  resort  to  judicial  proceedings. 

"When  the  present  action  was  commenced,  the  defendant 
had  a  proceeding  in  partition  ponding. 

His  title  to  the  undivided  one-fifteenth  was  subject  only 
to  this  power  of  sale,  if  necessary  for  the  purpose  of  dis- 
tribution. The  title  of  the  plaintiffs  to  this  share,  under 
their  deed  of  a  later  date  from  the  executor,  depended  on 
the  same  necessity. 

If  Day's  share  could  not  be  set  off,  under  the  provisions 
of  the  statute,  then  thfe  executor,  the  other  devisees  assent- 
ing, might  sell  the  whole,  and  Day  would  be  compelled  to 
take  his  share  in  money. 

His  right  to  a  partition  of  land,  the  whole  of  which  had 
been  sold  to  plaintiffs  before  he  commenced  his  suit  for 
that  purpose,  and  the  plaintiffs'  right  to  claim  the  title  to 
the  whole,  dej^ended  on  a  question  of  fact;  that  is,  could 
this  share  be  set  off  in  land  without  manifest  injury  to  the 
other  tenants  in  common  ? 

If  in  that  proceeding  in  partition  the  plaintiffs  had  filed 
a  cross- petit  ion  in  equit}',  containing  the  same  allegations 
as  are  in  the  present  petition,  the  present  defendants  might 
have  been  compelled  to  accept  his  share  in  money,  if  it  ap- 
peared that  his  share  could  not  be  assigned  in  land. 

The  right  of  Day  to  have  partition  of  the  land,  and  the 
power  of  the  executive  to  sell  the  whole  could  thus  have 
been  directly  adjudicated. 

In  the  present  action  the  prayer  is,  that  defendant's  pend- 
ing proceeding  in  partition  be  perpetually  enjoined,  and 
plaintiffs'  title  to  the  whole  tract  be  decreed  valid. 
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Its  object  is  to  prevent  a  partition  to  Day  of  hie  share, 
even  though  it  may  be  done  under  the  statute, 

K  granted,  it  denies  all  opportunity  to  determine  the 
existence  of  a  necessity  for  a  sale  of  the  whole,  not  because 
distribution  in  land  can  not  be  made  to  all,  nor  because 
Day's  share  may  not  be  set  off  to  him  without  injury  to 
the  divisibility  of  the  balance  of  the  land,  but  because  such 
assignment  to  him  in  land  would  injure  the  sale  of  the 
residue. 

The  other  devisees  did  not  want  their  share  in  land,  but 
in  money,  and  hence  they  insisted  on  a  sale  of  the  whole 
by  the  executor. 

Until  it  is  made  to  appear  that  Day's  share  could  not  be 
given  in  land,  the  executor  could  not  sell  the  whole. 

The  defendant  claims  that  when  the  widow's  half  wag 
set  oft' to  her,  the  power  vested  in  the  executor  was  gone; 
that  the  authority  was  to  sell  "  all  said  real  estate,"  aud  not 
a  part,  and  as  half  had  been  assigned  to  the  widow,  there 
was  no  power  to  sell  the  remaining 'half. 

We  think  the  power  of  sale  was  given  to  effect  a  division 
in  money,  if  one  in  land  could  not  be  made,  and  that  the 
power  to  sell  all  the  real  estate  included  the  power  to  sell 
this  half,  if  the  necessity  existed  to  make  distribution 
among  the  remaining  devisees. 

Upon  the  whole  case,  a  majority  of  the  court  is  of  opin- 
ion that  the  district  court  did  not  err  in  dismissing  plaint- 
iffs' petition  upon  the  issues  made  and  upon  the  evidence. 
As  the  effect  of  the  evidence  depended  upon  a  construction 
given  to  the  will,  and  as  the  weight  of  the  evidence  corre- 
sponds with  the  construction  we  have  given  to  that  instru- 
ment, the  judgment  of  the  district  court  is  affirmed. 

Day,  C.  J.,  and  ScoxXy  J.,  dissented  from  the  judgment. 
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Leb  V.  The  State  of  Ohio. 

1.  Where  a  court,  in  passing  sentence  for  a  misdemeanor,  has  acted  under 

a  misapprehenBion  of  the  facts  necessary  and  proper  to  be  known  in 
fixing  the  amount  of  the  penalty,  it  may,  in  the  exercise  of  judicial 
discretion  and  in  furtherance  of  justice,  at  the  same  term,  and  before 
the  original  sentence  has  gone  into  operation  or  any  action  has  been  had 
upon  it,  revise  and  increase  or  diminish  such  sentence  within  the  limits 
authorized  by  law. 

2.  In  the  absence  of  anything  on  the  record  showing  what  the  facts  were, 

that  were  misapprehended,  or  upon  which  the  court  acted  in  making 
such  revision  of  Its  sentence,  the  reviewing  court  will  presume  that  the 
court  below  acted  upon  sufficient  and  valid  information,  such  as  would 
have  been  proper  to  have,  in  fixing  the  first  sentence,  and  was  in  the 
exercise  of  a  sound  judicial  discretion,  and  in  furtherance  of  justice  and 
the  due  administration  thereof. 

Error  to  Conrt  of  Common  Pleas  of  Portage  county. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Rockwell  ^  NorriSy  for  plaintiff  in  error. 

Johnson,  J.  It  appears,  from  the  record,  that  Lee  was 
indicted  at  the  January  term,  1874,  for  selling  intoxicating 
liquor,  to  be  drank  where  sold,  and  was  arraigned  and 
pleaded  not  guilty. 

At  the  May  term,  1874,  being  before  the  court  under  re- 
cognizance to  appear  and  answer  to  this  charge,  he  asked 
and  obtained  leave  to  withdraw  his  plea,  and  enter  a  plea 
of  guilty,  whereupon  he  was  sentenced  to  pay  a  fine  of  ten 
dollars  and  costs,  and  to  stand  committed  until  said  fifne 
and  costs  were  paid  or  secured.  These  proceedings  were 
had  May  l2, 1874,  but  no  steps  were  taken  to  carry  the 
sentence  into  execution. 

Afterward,  on  the  15th  of  May,  1874,  and  during  the 
vol.  xxxn — 8 
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same  term,  Lee  was  again  before  the  court,  under  another 
recognizance,  to  answer  to  another  indictment,  for  selling 
liquor  to  a  minor,  and  the  court  then  finding  that  in  passing 
said  sentence  in  the  first  case  it  had  acted  under  a  misap- 
prehension of  the  facts  of  the  case,  and  that  no  portion  of 
said  fines  and  costs  had  been  paid  or  secured,  and  that  de- 
fendant had  not  been  taken  into  custody  under  said  judg- 
ment, set  aside  the  same,  and  proceeded  again  to  sentence 
him. 

The  defendant  excepted  to  e^etting  aside  the  judgment, 
and  offered  to  pay  the  fine  and  costs,  but  the  court  refused 
to  allow  the  clerk  to  receive  the  same.  He  then  filed  a 
plea  in  abatement,  reciting  the  foregoing  fects,  and  that 
the  two  indictments  were  for  one  and  the  same  sale  of 
liquor. 

He  also  demanded  leave  to  withdraw  his  plea  of  guilty, 
and  again  enter  his  first  plea  of  not  guilty,  which  the  court 
refused. 

He  was  then  sentenced  anew,  upon  his  plea  of  guilty,  to 
pay  a  fine  of  thirty  dollars  and  costs,  and  be  committed  to 
jail  twenty  days,  and  to  stand  committed  until  the  fine  and 
costs  were  paid. 

To  all  the  acts  and  proceedings  of  the  court  after  the  first 
sentence  pronounced  on  the  12th  of  May,  the  defendant  ex- 
cepted. 

The  single  question  is,  had  the  court  the  power  to  revise 
and  increase  its  judgment,  at  the  same  term  before  any  part 
of  the  fine  and  costs  had  been  paid,  and  before  any  steps 
had  been  taken  to  execute  it? 

That  this  power  exists,  is  settled  by  a  long  line  of  decis- 
ions of  the  highest  authority. 

It  is  said  by  Lord  Coke  (Co.  Litt.  260a)  that,  "  during  the 
term  wherein  any  judicial  act  is  done,  the  record  remaineth 
in  the  breasts  of  the  judges  of  the  court,  and  in  their  re- 
membrance, and  therefore  the  roll  is  alterable  during  that 
term,  as  the  judges  shall  direct ;  but  when  that  term  is  past, 
then  the  record  is  in  the  roll,  and  admitteth  of  no  alteration, 
averment  or  proof  to  the  contrary." 
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In  1  Chitty  Crim.  Law,  722,  the  rule  is  stated  thus :  "In 
cases  of  misdemeanors  it  is  clear  that  the  court  may  vacate 
the  judgment  before  it  becomes  a  matter  of  record,  and  may 
mitigate,  or  pass  another,  even  when  the  latter  is  more  se- 
vere ;  and  the  justices  at  sessions  have  the  same  power  dur- 
ing the  session,  because  it  is  regarded  only  as  one  day/' 

The  power  has  been  often  exercised  both  in  England  and 
in  this  country  in  numerous  cases.  Regina  v.  Fitzgerald  1 
Salk.  401 ;  The  King  v.  Price,  6  East  327 ;  The  King  v.  Jus- 
iicesy  1  M.  &  8.  444 ;  Darling  v.  Gurneyy  2  Dowl.  Pr,  C. 
101 ;  Commonwealth  v.  Weymouth,  2  Allen,  144 ;  7%€  State 
V.  Harrison,  10  Yerker,  542 ;  MiUer  v.  Finkle,  1  Parker  C, 
374;  Matter  of  Mason,  8  Mich.  70;  Jobe  v.  The  State,  28 
Geo.  235 ;  Cheang-Kee  v.  United  States,  8  Wall.  820 ;  Basset 
V.  United  States,  9  Wall.  39 ;  Bishop  Crim.  Procedure,  § 
1123. 

In  Basset  v.  United  States  the  court  goes  much  farther 
than  is  required  in  this  case. 

It  was  there  held,  that  after  a  sentence  to  jail  upon  plea 
of  guilty,  and  after  the  prisoner  was  committed  and  was 
serving  out  his  sentence,  the  court  might  for  good  cause,  at 
the  same  term,  set  the  sentence  aside. 

We  are  not  called  upon  to  discuss  the  wisdom  or  expe- 
diency of  the  course  adopted  by  the  court,  in  revising  and 
increasing  a  sentence  which  had  been  formally  promulgated 
and  pronounced  on  a  convict. 

It  appears  from  the  record,  that  in  passing  the  first  sen- 
tence, the  court  acted  under  a  misapprehension  of  the  facts. 

In  the  absense  of  a  showing  to  the  contrary,  we  must  pre- 
sume, that  there  were  sufficient  reasons  addressing  them- 
selves to  the  sound  judicial  discretion  of  the  court  for  such 
action,  and  that  it  was  deemed  to  be  necessary  in  further- 
ance of  justice  and  the  due  administration  of  the  law.  It 
is  said  this  is  a  dangerous  power.  The  same  may  be  said 
of  the  exercise  of  all  judicial  discretion. 

This  is  equally  as  true  of  the  discretion  exercised  in  the 
first  instance,  in  fixing  the  sentence,  as  in  that  exercised  in 
revising  it. 
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If  the  court  in  revising  its  own  sentence  confines  itself  to 
such  information  as  it  has  the  right  to  have  in  the  first  in- 
stance, no  greater  danger  of  abuse  exists  than  in  the  exer- 
cise of  judical  discretion  in  rendering  its  first  judgment. 

The  power  to  revise  judgments  of  the  same  term,  and,  be- 
fore execution  has  commenced,  to  correct  errors  and  mis- 
takes is  necessary  for  the  protection  of  the  defendant,  as  well 
as  the  public,  and  may  be  exercised  as  well  in  his. favor  as 
against  him,  when  the  court  has  been  misled  by  mistake  or 
fraud. 

The  refusal  of  the  court  to  allow  the  defendant  to  with- 
draw his  plea  of  guilty,  and  again  plead  not  guilty,  rested  in 
the  sound  discretion  of  the  court,  and  can  not  be  reviewed 
for  the  reasons  already  given. 

Judgment  affirmed. 

AsHBUBN,  J.,  dissented. 


The  Baltimobb  and  Ohio  Bailroad  Company  v.  Thb 
Whbblino,  Paresrsbitro  and  Cincinnati  Transpor- 
tation Company  bt  al. 

1.  The  bridge  over  the  Ohio  river  at  Parkersbarg  being  authorized  by  a  law 

of  Congress,  the  obstruction  of  navigation  at  that  point,  so  far  as  it  was 
reasonable  and  necessary  to  the  construction  of  the  work,  wHs  justified. 

2.  In  considering  the  rights  of  navigation,  they  must  be  viewed  as  limited 

by  those  rights  which  have  been  conferred  upon  the  bridge  company 
by  the  law  authorizing  the  structure  in  question. 

8.  What  might  be  negligence  in  leaving  a  barge  unguarded  in  a  navigable 
part  of  the  river,  is  not  necessarily  negligence  if  it  is  so  left  under  cir- 
cumstances fairly  Justified  by  the  necessities  or  convenience  of  those 
engaged  in  the  erection  of  the  bridge. 

4.  Although  prudence  dictates  that  a  vessel,  left  during  the  night  in  the 
usual  route  of  passing  craft,  should  display  a  light  as  a  signal  of  warn- 
ing to  others,  yet,  when  such  vessel  is  moored  out  of  the  usual  path  of 
navigation,  where  boats  rarely  if  ever  come,  and  in  a  place  where  the 
bridge  work  was  going  on  from  day  to  day,  such  work,  at  times,  neces- 
sitating a  temporary  closing  of  the  passage  way  altogether,  the  absence 
of  a  light  upon  a  vessel  so  circumstanced  is  not  necessarily  negligence. 
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6.  Before  sach  alleged  negligence  can  become  the  foundation  of  a  right  to 
recover  damages,  it  must  appear  to  have  been  the  proximate  cause  of 
the  injury  occasioning  such  damages. 

6.  When  a  pilot  leaves  the  usual  and  customary  channel  of  navigation,  that 

fact  requires  an  increased  amount  of  care  on  his  part  to  avoid  the  dan- 
ger attending  the  new  risks  he  undertakes.  I(  in  pursuing  such  a 
course,  he  encounters  a  collision,  it  is  not  a  sufficient  justification  for 
him  to  show  that  he  exercised  that  ordinary  care  proper  in  the  usual 
and  ordinary  course  of  navigation. 

7.  Approaching  places  of  danger,  such  as  the  piers  of  a  bridge,  during  the 

night  time,  a  lookout  is  indispensable  upon  a  steamboat.  An  omission 
in  this  regard  is  such  negligence  as  will  prevent  a  recovery,  unless  it 
clearly  appears  that  a  lookout  could  not  by  any  possibility  have  pre- 
vented disaster. 

8.  A  pilot  having  mistaken  his  course,  and  not  knowing  where  his  boat  is, 

who  attempts  the  dangerous  passage  of  a  bridge  at  night,  at  the  highest 
rate  of  speed,  and  without  any  lookout,  is  guilty  of  negligence.  And 
itj  under  such  circumstances,  he  collides  with  a  barge  moored  to  a 
bridge  pier,  which  is  out  of  the  usual  channel  of  navigation,  and  by  the 
collision  his  own  boat  is  lost,  the  owners  of  the  boat  can  not  recover, 
although  the  barge  was  without  a  light. 

Ebror  to  the  Superior  Court  of  Cincinnati. 

This  was  an  action  brought  by  defendant  in  error  (plain- 
tiff below)  against  the  Baltimore  and  Ohio  Railroad  Com- 
pany, a  corporation  organized  under  the  laws  of  Maryland. 
Service  of  process  was  had  upon  one  Henry  T.  Heckert, 
who,  appearing  for  such  purpose  only,  moved  to  quash  and 
set  aside  the  service.  Upon  the  hearing  of  the  motion  the 
following  is  the  bill  of  exceptions,  omitting  formal  parts: 

^'That  the  line  of  the  Marietta  and  Cincinnati  Railroad 
Company's  railroad  extends  from  a  point  on  the  Ohio  river, 
opposite  Parkersburg,  to  Cincinnati ;  that  said  last-named 
company  is  a  corporation,  in  the  stock  of  which  the  defend- 
ant is  interested  as  owner  to  a  large  amount,  more  than 
any  other  single  stockholder,  but  less  than  a  majority  of 
said  stock ;  that  said  corporations  are  in  relations  of  close 
amity,  and  running  arrangements  exist  between  them  by 
parol,  by  which  through  freight  passes  over  either  road 
from  the  other  without  change  of  cars,  upon  a  pro  rata  di- 
vision of  the  compensation,  and  that  the  vice-president  of 
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the  defendant  is  president  of  the  Marietta  and  Oincinnati 
Railroad  Company,  but  the  said  running  arrangement  is 
not  other  or  different  from  that  which  subsists  between  the 
defendant  and  the  Little  Miami  Railroad  Company ;  and 
for  the  purpose  of  showing  the  manner  in  which  the  busi- 
ness of  said  company  is  done,  in  connection  with  said 
Marietta  and  Cincinnati  Railroad  Company  and  said  Little 
Miami  Railroad  Company,  and  by  said  Ileckert,  a  specimen 
of  the  blank  printed  bill  of  lading  of  said  defendant,  in  use 
by  said  Heckert  as  agent  of  the  defendant,  is  hereto  at- 
tached and  made  part  of  this  bill  of  exceptions,  upon  which 
bill  said  Heckert  is  accustomed  as  agent  for  the  defendant 
to  contract  for  the  transportation  of  freight  from  Cincin- 
nati to  Baltimore." 

The  affidavit  of  Heckert  was  also  offered  in  evidence,  as 
follows: 
"  The  State  of  Ohio^  Hamilton  County ^  ss. 

"Henry  F.  Heckert,  being  duly  sworn,  says  that  he  is 
the  agent  of  the  Baltimore  and  Ohio  Railroad  Company, 
upon  whom  service  of  process  was  made  in  this  case;  that 
the  agency  of  the  affiant  for  said  company  consists  in  con- 
tracting for  the  transportation  of  freight  over  said  railroad, 
and  in  attending  to  the  transfer  of  freight  to  and  from  the 
connecting  roads  of  said  company,  which  -has  been  shipped 
to  or  from  any  point  on  said  company's  road,  on  through 
bills  of  lading;  that  said  company  is  a  corporation  created 
by  the  laws  of  Maryland,  and  engaged  in  operating  its 
main  line  of  road  and  branches  in  Maryland,  Virginia,  and 
"West  Virginia;  that  it  is  in  possession  of  two  lines  of  rail- 
road in  Ohio  by  lease — one  extending  from  Bellair  to  Co- 
lumbus, the  other  from  Newark  to  Sandusky  City;  that  no 
part  of  said  company's  road  or  branches  extends  into  or  is 
within  Hamilton  county,  Ohio ;  and  further  says  not. 

"Hbnry  p.  Heckert." 

The  following  is  the  specimen  of  the  blank  printed  bill 
of  lading : 
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BALTIMORE  *  OHIO  BAILBOAD  EXPRESS  FBEIfiHT  LINE. 

Via  LITTLE  MIAMI  and  CENTRAL  OHIO,  and 
MARIETTA  A,  CINCIIVIVATI  RAILROAD  COJMPAISIES, 

Or,  Cincinnati,  Farkersburg  &  Wheeling  Transportation  Co. 

Q.  R.  BLANCHARD,  General  Freight  Agent,  Oamden  Station,  Baltimore. 

COHTRICTIHG I6EIITS.    ^ 

H.  F.  HECKERT, 

GENERAL  AGENT. 


CAMPBELL, 

M.AC.  RftilRoed. 
F.  W.  HECKERT, 

M.  di  G.  lUU  Road. 
I.  F.  WELCH, 

L.  M.di  0.0.  RaU  Road. 


Fretght  and  Ticket  OIBce,  IV o.  2  Bnmet  Hoase,  Cinciiiiiati. 


Contents  of  Pack- 
ages unknown. 


For 


TBBOUaB  AT 

Sd    "   " 

8d    "   " 

Uk"   " 

rwwL — 


▼to. 


Fro8i_ 


ItrrctiKb  from 

at 


Cincinnatif- 


-i8 


{cofitenta  unknown^  in  apparent  good  order  ^  viz: 


-£A«  foUowing  paekagM 


ARTICLES. 


WEIGHT. 
Snbject  to  Correction. 


Marked  and  numbered  as  per  marRin.  which  the  B.  &  O.  and  the  Boats  and 
Railroads  with  which  they  connect,  arree  to  forward  from  Cincinnati  to  the  said 
place  of  ultimate  destination:  the  packages  aforesaid  must  pass  through  the  ens- 
tody  of  sereral  oaiTiers.  it  is  andentood  aa  a  part  of  the  oonsiaeradon  on  which  said 
pacKoges  are  received: 

That  the  BAIiTIMORX  &  OHIO  BAILAOAD  COMFANT.  and  the 
Steamboats.  Railroad  Companies,  and  Forwarding  Lines  with  which  it  eonnecto, 
and  which  receive  said  oroperiy,  shall  not  be  liable  for  leakage  of  Oils  or  any  kind 


of  Liquids:  breakage  of  any  kind  of  Glass.  Earthen  or  Qneensware;  the  injury  or 
breakage  of  Looking  (Jlasses,  Glass  Show  Cases.  Picture  FrHmes.  Carb<iys  of  Add. 
or  articles  packed  in  Glass;  Stove.i  and  Stove  Furniture,  Castings,  Hollow  Ware. 


, , .  - , ._, iw  »T  >r«. 

Machinery.  Carriages.  Furoitnre,  Musical  Instruments  of  any  kind,  packages  of 
Eggs;  or  for  rust  of  Iron  or  of  Iron  Articles:  nor  for  injury  to  the  hidden  content* 
of  packages:  nor  for  loss  in  weight  or  otherwise  of  Grain  and  Coffee  in  Bags,  or 
Rico  in  Tierces:  for  loss  or  damage  to  anv  article  carried  from  the  effects  of^hoat 


or  cold,  by  wet.  dirt,  fire,  or  loss  of  weignt:  or  for  condition  of  baling  on  Hay. 
Hemp,  or  Cotton;  nor  for  the  loss  of  Nuts  in  Bags,  or  of  Lemons  or  Oranges  in 
Boxes,  unless  covered  with  ('anvas;  nor  for  loss  or  damage  of  any  kind  on  any  ar- 


ticle whose  bulk  requires  it  to  be  carried  on  open  Cars,  nor  for  damage  to  perish- 
able property  of  any  kijid.  occasioned  by  delays  from  any  oanse.  or  by  changes  of 
weather:  nor  for  loss  or  damage  on  any  article  of  property  whatever  by  fire  or 
other  casnalty  while  in  transit,  or  while  in  depots  or  places  of  transhipment,  or  at 
depots  or  landings  at  point  of  delivery;  nor  for  loss  or  damage  bv  riKR,  collision, 
or  the  dangers  of  navigation  while  on  seas,  rivers,  lakes,  or  canals.  All  goods  or 
property  under  this  Bill  of  Lading  will  be  subject,  at  its  owner's  cost,  to  necessary 
cooperage  or  baling,  and  is  to  be  transintrted  to  the  depots  of  the  Companies,  or 
landings  of  the  Steamboats  or  Forwarding  Lines  at  the  point  receipted  to.  for  de- 
livery. 

It  is  farther  agreed  that  the  BALTIMORE  &  OHIO  RAILROAD 
OOMFANT,  and  the  Steamboat*.  Railroads,  and  Forwarding  Lines  with  which  it 
connect.**,  shall  XOT  be  held  accountable  for  any  damage  or  deficiency  in  packages 
after  the  same  shall  have  been  receipted  for  in  good  order  by  consignees,  or  their 
agents  at  or  hy  the  next  Carrier  beyond  the  point  to  which  this  Bill  of  Lading  con- 
tracts. Consignees  are  to  ^>ay  freight  at  the  rate  above  mentioned,  and  charges 
upon  the  goods  or  merchandise  in  lots  or  parts  of  lots,  as  they  may  be  drlivered  to 
them,  ana  upon  the  weight,  as  ascertained  by  the  Company's  scales.  The  goods 
transported  shall  be  snbjuct  to  a  lien,  and  may  alnn  be  retained  for  all  arrearages 
of  freight  due  on  other  goods  by  the  same  consignee  or  owner. 

It  IB  farther  stipulated  and  agreed  that  in  case  of  any  loss,  detriment,  or 
any  damage  done  to  or  sustained  by  any  of  the  property  herein  reeoiptt'd  for  dur- 
ing such  transportation,  whereby  anv  legal  liability  or  responsibility  shall  or  may 
be  incurrfd,  that  Company  alone  shall  be  held  answerable  therefor  in  whose  actual 
custody  the  same  may  be  at  the  time  of  the  happening  of  such  loss^  detriment,  or 
damnge;  and  the  Carrier  so  liable  shall  have  the  full  benefit  of  any  insurance  that 
may  have  been  effected  upou  or  on  account  of  said  goods. 

And  it  la  farther  agreed,  that  the  amount  of  Iom  or  damage  so  accruing, 
so  far  as  it  shall  fall  upon  the  Carriers  above  described,  shall  be  computed  at  the 
value  or  cost  of  said  gooda  or  property  at  the  place  and  time  of  shipment  under 
this  Bill  of  Lading. 

And  it  it  farther  agreed,  that  whenever  Navigation  is  suspended  by  low 
water  or  ice.  the  Freight  so  contracted  through  by  Rail  and  Water  shall  be  for- 
warded by  Railroad  rit  Throusrh  Railroad  Rates,  and  actual  co.st  of  tninsfer. 

THIS  CONTRACT  is  executed  and  accomplished,  and  the  liabilities  of  the 
Companies  as  Common  Carriers  thereunder  terminates  on  the  arrival  of  the  goods 
or  property  at  the  station  or  depot  of  delivery  (and  the  Companies  will  be  liable 
as  warehottsamon  only  thereafter),  and  unles.s  removed  by  the  consignee  from  the 
station  or  depots  of  delivery  within  twenty-four  hours  of  their  said  arrival,  they 
may  be  removed  and  stored  by  the  Companies  at  the  owner's  expense  and  risk. 

NOTICE.— In  accepting  this  Bill  of  Lading,  the  Shipper  or  other  Agent  of 
the  property  carried  expressly  accepts  and  agrees  to  all  stipulations,  exceptions. 
and  conditions. 

Gunpowder  and  Friction  Matches  not  received. 

In  Witness  Whereof,  the  Agent  hath  affirmed  to Bills  of 

Lading,  all  of  this  tenor  and  date,  one  of  which  being  accomplished  the  other  to 
stand  Toid. 

4  ge»t. 
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The  motion  was  overruled  and  exception  duly  taken. 

Upon  the  trial  of  the  case  to  the  jury,  the  following  ap- 
peared to  be  the  state  of  fact : 

The  bridge  over  the  Ohio  river,  at  Parkersburg,  was  in 
process  of  erection  by  the  Baltimore  and  Ohio  Railroad 
Company,  plaintiff  in  error,  under  authority  of  a  law  of 
Congress.  Five  piers  had  been  built,  numbering  from  the 
West  Virginia  shore,  1,  2,  3,  4,  and  5.  No.  5  being  nearest 
the  Ohio  shore.  The  deepest  Jwater,  and  what  was  the 
usual  channel  in  low  water,  was  between  piers  3  and  4,  and 
4  and  5.  These  spans  are  each  three  hundred  and  twenty- 
two  and  two-thirds  feet  wide  in  the  clear,  while  the  space  be- 
tween piers  2  and  8  is  but  one  hundred  and  eighty-five  feet 
wide.  Piers  3, 4,  and  5  were  lighted  at  night  with  red  lights, 
indicating,  as  was  generally  understood,  the  channel  spans. 
Piers  1  and  2  were  lighted  with  white  lights.  All  the  piers 
were  twenty -five  or  thirty  feet  above  the  water.  On  the 
night  of  December  7,  1870,  the  river  was  at-  a  medium 
stage,  and  there  was  water  enough  to  fioat  a  boat  between 
any  of  the  spans.  At  about  eleven  o'clock  of  that  night, 
the  steamboat  Rebecca,  owned  .by  the  Transportation  Co., 
defendant  in  error,  a  packet  coming  from  Marietta,  and  in- 
tending to  land  at  Parkersburg,  running  at  the  rate  of 
-fourteen  miles  an  hour,  under  a  full  head  of  steam,  collided 
with  a  barge  moored  to  the  West  Virginia  side  of  pier  No. 
8.  The  steamboat  was  stove,  and  sunk  in  two  minutes  after 
the  collision.  The  barge  belonged  to  the  plaintifi:'  in  error, 
the  Baltimore  and  Ohio  Railroad  Company,  and  was  used 
in  the  work  of  building  the  bridge.  She  had  no  light  upon 
her  at  the  time  of  the  accident.  The  night  was  what 
steamboatmen  call  a  "  gray  night,"  rather  dark  and  hazy. 
It  wai?  the  captain's  watch  on  the  Rebecca.  He,  however, 
had  gone  to  bed,  and  the  second  mate  was  standing  watch, 
but  had  left  the  hurricane  roof  shortly  before  the  collision, 
to  go  below  and  get  up  the  men  to  land  freight  at  Parkers- 
burg. 

Ollum,  the  pilot  at  the  wheel  of  the  Rebecca,  supposed 
th^  he  was  running  his  boat  between  piers  3  and  4.     He 
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testified  before  the  coroner's  jury,  the  day  after  the  disaster, 
and  was  then  positive  that  he  ran  between  piers  3  and  4. 
In  his  testimony  upon  the  trial,  his  belief  still  was  that  he 
went  between  piers  3  and  4. 

The  usual  course  of  steamers  about  to  land  at  Parkers- 
burg,  was  to  keep  rather  nearer  to  the  Ohio  shore,  passing 
between  piers  8  and  4,  or  4  and  5,  where  the  deepest  water 
is  found,  and  by  taking  this  route  better  opportunity  was 
afforded,  and  more  ample  room,  for  rounding  to,  upon  the 
Virginia  shore. 

A  large  amount  of  testimony  was  offered  as  to  whether 
a  look  out  should  be  stationed  upon  the  hurricane  roof,  or 
other  eligible  position,  for  the  purpose  of  advising  and  as- 
sisting the  pilot  in  passages  of  danger. 

There  was  also  much  testimony  as  to  the  proper  way  of 
running  bridge  piers — some  holding  it  safer  to  approach 
them  at  slackened  speed,  others  that  the  boat  should  run  at 
its  highest  velocity. 

It  is  impossible  to  give  any  full  statement  of  the  evidence, 
consisting,  as  it  does,  of  some  four  hundred  printed  pages, 
but  the  foregoing  may  be  sufficient  to  illustrate  the  charges 
of  the  Court,  which  will  be  4;he  subject  of  more  particular 
consideration. 

The  alleged  ground  of  negligence  on  the  part  of  the 
Baltimore  and  Ohio  Railroad  Company,  is,  the  absence  of  a 
light,  or  signal,  on  the  barge,  to  give  warning  of  her  pres- 
ence. 

It  is  claimed  by  counsel  for  plaintiff  in  error,  defendant 
below,  that,  in  point  of  law,  the  Rebecca  was  guilty  of  con- 
tributory negligence,  in  deserting  the  proper  and  usual 
course  of  navigation,  which  was  between  piers  8  and  4,  and 
4  and  5,  and  passing  to  the  West  Virginia  side,  where  she, 
and  boats  like  her,  were  not  accustomed  to  run. 

Upon  this  subject  the  defendant  below  asked  the  court  to 
charge : 

No.  13.  "  That  it  was  the  duty  of  the  pilot  at  the  wheel 
of  the  Rebecca,  to  have  navigated  her  in  the  usual  channel 
of  steamboats,  and  if,  by  want  of  care  or  attention  to  his 
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said  duty  by  him,  he  navigated  her  into  a  part  of  the  river 
not  usually  employed  for  steamboat  navigation,  and  brought 
her  there  into  collision  with  the  defendant's  barge,  and  it 
also  appears  that  by  the  use  of  ordinary  care  he  could  have 
kept  her  in  the  ordinary  channel  of  descending  steamboats, 
and  avoided  such  collision,  the  plaintiflfe  can  not  recover." 

This  charge  the  court  refused. 

No.  14.  "  That  if  the  ordinary  and  usual  channel  for  de- 
scending steamboats,  at  the  then  stage  of  water,  was  be- 
tween piers  3  and  4,  or  4  and  5,  and  if  the  said  channel  was 
distinctly  indicated  by  red  lights  upon  said  piers,  the  use 
of  which  was  known,  to  the  pilot  of  the  Rebecca,  to  be  to 
point  out  such  channel,  and  if  by  ordinary  care  he  might 
have  seen  said  lights,  and  navigated  said  steamboat  in  said 
channel,  then  he  was  guilty  of  negligence  in  leaving  said 
channel,  and  the  plaintiffs  can  not  recover,  if  by  such 
negligence  said  pilot  contributed  to  the  happening  of  the 
collision." 

This  charge  the  court  refused. 

No.  15.  "  That  the  act  of  the  pilot  in  leaving  the  ordinary 
and  usual  channel  of  navigation  is  not  excused  by  proof 
that  he  mistook  some  other'  light  for  one  of  the  bridge 
lights,  if  said  mistake  could  have  been  avoided  by  ordinary 
care  on  his  part." 

This  charge  the  court  refused.  The  defendant  having 
excepted  to  each  of  these  refusals,  also  excepted  to  the 
following  passages  in  the  general  charge  of  the  court  to 
the  jury: 

Exception  No.  5  was  to  the  following  charge  of  the 
court : 

"  If  you  find,  from  the  evidence,  that  the  plaintiff  knew, 
or  had  reasonable  cause  to  believe,  that  it  was  dangerous, 
on  the  night  in  question,  to  descend  the  Virginia  shore  of 
the  Ohio  river,  and  knew,  or  had  reasonable  cause  to  be- 
lieve, that  there  were  dangerous  obstructions  between  piers 
2  and  8,  not  indicated  by  lights  or  other  signals,  and  inten- 
tionally descended  the  Virginia  side,  and  intentionally  at- 
tempted to  navigate  its  boat  between  said  piers  2  and  S, 
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and  in  snch  attempt  met  with  the  loss  complained  of,  the 
plaintift*  can  not  recover.  Snch  intentional  attempt,  with 
Buch  knowledge,  or  with  such  reasonable  cause  to  believe 
that  the  danger  existed,  would  constitute  negligence  di- 
rectly contributing  to  the  injury." 

Exception  No.  6  was  to  the  following  charge  of  the  court : 
"  If,  however,  the  plaintiff  was  approaching  toward  piers 
two  and  three  by  accident  or  mistake,  and  you  find  from 
the  evidence  that  a  light  or  other  signal,  if  placed  on  the 
barge,  would  have  enabled  the  pilot  to  correct  such  mis- 
take or  accident  in  time  to  avoid  the  collision  and  conse- 
quent injury,  and  that  ordinary  care  was  exercised  after 
the  actual  discovery  of  the  barge,  such  accident  or  mistake 
would  not  prevent  the  plaintiff  from  recovering  for  the 
loss." 

Exception  No.  7  was  to  the  following  portion  of  the 
charge:  "  If  you  find,  from  the  evidence,  that  on  the  night 
in  question,  at  the  then  stage  of  water,  the  Ohio  river  was 
navigable  between  any  of  the  said  piers,  then  the  plaintiff 
had  the  right  to  attempt  to  pass  between  any  of  said  piers, 
provided  no  danger  was  anticipated,  notwithstanding  the 
defendant  had,  by  red  and  white  lights,  indicated  the  usual 
course  of  navigation  ;  and  such  attempt  would  not  be  neg- 
ligence on  the  part  of  the  plaintiff." 

And  in  another  part  of  the  general  charge  the  court 
said:  "  That  where,  at  a  given  stage  of  water,  the  river  is 
safely  navigable  between  any  of  said  piers,  the  general  cus- 
tom of  prudent  pilots  to  pass  between  certain  of  said  piers 
only,  does  not  constitute  an  obligatory  rule  for  others ;  as 
in  such  case  the  custom  is  a  matter  of  choice  or  con- 
venience only,  and  not  a  matter  of  prudence  or  of  neces- 
sity ;  and  it  is  for  the  jury  to  say  whether  such  custom,  at 
such  time,  would  reasonably  warrant  the  inference  that 
there  was  no  probability  that  other  navigable  parts  of  said 
river  than  the  customary  part  would  be  used." 

Counsel  for  defendant  below  also  claimed  that  the  Re- 
becca was  also  guilty  of  contributory  negligence  in  not 
maintaining  a  sufficient  lookout,  and  asked  the  court  to 
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charge :  I^o.  18.  "  That  it  was  the  duty  of  the  captain  and 
mates  of  the  Rebecca  to  observe  the  usual  watchfulness  aud 
attention  to  duty  of  captains  and  mates  of  ordinary  skill 
under  like  circumstances,  and  if  the  jury  are  satisfied  from 
the  evidence  that  in  meeting  and  passing  obstructions  to 
river  navigation,  like  the  piers  of  the  Parkersburg  bridge, 
it  is  the  usual  custom  of  captains  and  mates  of  olrdinary 
skill  to  keep  a  watch  from  the  hurricane-roof,  then  it  was 
the  duty  of  the  captain  and  mates  of  the  Rebecca  to  main- 
tain such  watch,  and  if  the  jury  are  satisfied  that  such 
watch  was  omitted,  and  that  such  omission  contributed  to 
cause  the  collision,  then  the  plaintiff's  can  not  recover/' 

This  charge  the  court  refused  to  give  as  asked,  but  gave 
it  with  the  following  modifications :  In  the  last  line  but 
one,  after  the  word  "  omission,*'  by  inserting  the  words  "  at 
the  time  of  the  collision,"  and  after  the  words  "  contributed 
to,"  by  inserting  "the  proximate,"  and  after  the  word 
"  cause,"  by  inserting  "  of,"  so  that  the  latter  part  of  the 
charge  should  read  thus:  "And  if  the  jury  are  satisfied 
that  such  watch  was  omitted,  and  tliat  such  omission  at 
the  time  of  the  collision  contributed  to  the  proximate  cause 
of  the  collision,  then  the  plaintiffs  can  not  recover." 

In  charge  No.  19,  which  was  refused  as  asked,  but  given 
with  modifications,  the  modifications  are  indicated  by  italics 
within  brackets : 

"If  the  jury  believe,  from  the  evidence,  that  it  is  usual 

in  the  navigation  of  steamboats  by  officers  of  ordinary  skill 

i  for  the  captain  to  be  on  watch  on  the  hurricane-roof  at  the 

!  time  of  night,  and  under  like  circumstances  to  those  which 

'  surrounded  the  Rebecca  just  before  her  loss  by  collision ;  or 

f  if  he  leave  such  watch,  that  it  is  usual,  in  such  navigation, 

for  such  captain  to  call  a  mate  or  watchman  to  take  his 

place  in  such  watch  on  the  hurricane-roof,  and  if  one  of 

the  objects  of  such  watch  is  to  assist  the  pilot  in  looking 

out  for  obstructions,  and  to  notify  him  of  any  mistake  he 

may  make  in  the  course  of  navigation,  so  as  to  enable  him 

ii  to  correct  the  same;  and  if  there  was  no  such  watch  on  the 

'  Rebecca,  but  her  captain  was  in  bed  and  her  mate  and 
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watchmen  were  below  [and  were  not  coiled  there  for  other  nec- 
essary duties']^  then  the  omission  [at  the  time  of  the  collision'], 
to  maintain  snch  watch  was  negligence,  and  if  (instead  of 
"and  if,"  the  court  here  used  the  word  ^^ provided *^)  the 
jury  believe  from  the  evidence  that  said  watch,  if  kept 
with  ordinary  care  [at  the  time  of  the  coUision'jj  would  have 
prevented  said  collision;  then  the  plaintiffs  can  not  re- 
cover/' 

This  charge  the  court  refused  to  give  as  asked,  but  gave 
with  the  addition  of  the  words  printed  in  italics  within 
brackets,  and  the  substitution  of  "  provided  "  for  "  and  if." 

The  general  charge  of  the  court  contained  the  following 
passages,  to  each  of  which  the  defendant  excepted. 

Ninth  exception — ^to  the  following :  "It  is  also  claimed 
that  the  plaintiff  was  guilty  of  negligence  at  the  time,  in 
not  having  the  usual  oflBcers,  or  any  officers,  on  watch.  As 
to  this  matter,  you  will  ascertain  from  the  evidence  what 
officer,  if  any,  was  on  watch  ;  whether  he  was  at  his  usual 
place,  or  if  not,  whether  other  duties  called  him  elsewhere 
on  the  boat ;  for  wherever  the  duty  of  a  person  on  watch 
calls  him,  that  for  the  time  being  is  his  proper  place." 

Tenth  exception^ — to  the  following :  "  You  will  Also  find 
from  the  evidence  whether,  if  the  person  on  watch  had 
been  at  his  usual  place,  he  would  probably  have  been  able 
to  discover  the  barge,  on  such  a  night,  in  time  to  have 
avoided  a  collision  and  consequent  injury.  If  you  find 
that  he  would  not,  his  absence  would  not  be  such  negli- 
gence as  would  prevent  the  plaintiff  from  recovering." 

It  was  further  claimed  by  counsel  for  defendant,  that  the 
Rebecca  was  guilty  of  contributing  to  the  disaster,  by  run- 
ning at  full  speed  just  above  and  through  the  piers,  and 
very  near  the  wharf  of  Parkersburg,  andHhe  court  was 
asked  to  charge :  No.  16.  "  That  if  the  usual  and  ordinary 
speed  of  navigation  of  steamboats  just  above  and  between 
the  piers  of  the  Parkersburg  bridge,  at  the  time  and  with 
the  stage  of  water  existing  when  the  Rebecca  was  lost,  as 
adopted  and  employed  by  pilots  of  ordinary  care  and  skill, 
in  the  navigation  of  that  part  of  the  Ohio  river,  was  at 
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a  slow  bell  or  about  or  less  than  half  of  full  speed,  then  the 
plaintiffs  were  not  justified  in  running,  just  above  and  be- 
tween said  piers,  at  full  speed,  and  if  by  so  doing  the  col- 
lision was  caused,  when  by  running  at  the  usual  and  ordi- 
nary  rate  of  speed  aforesaid  it  would  not  have  happened, 
the  plaintiffs  can  not  recover." 

This  charge  was  refused  as  asked,  but  given  with  the 
addition : 

"Provided  the  jtiry  further  find  from  the  evidence, 
that  *full  speed'  was  in  itself  dangerous,  regardless  of 
the  usual  custom  of  pilots,  and  that  the  Rebecca  could 
not  safely  attempt  to  run  at  full  speed  between  said  piers 
if.  unobstructed." 

To  which  refusal  and  addition  the  defendant  excepted. 

And  the  defendant  also  excepted  to  the  following  passage 
of  the  general  charge. 

Eighth  exception — ^to  the  following: 

"It  is  for  the  jury  to  say,  from  the  evidence,  whether 
the  running  of  piers,  where  no  danger  from  obstructions  is 
anticipated,  under  a  full  head  of  steam,  is  negligence  or 
diligence." 

Upon  trial  before  a  jury,  verdict  was  rendered  for 
plaintiff*  in  the  sum  of  $18,490.  Motion  for  new  trial  was 
overruled,  and  a  bill  of  exceptions  taken  embodying  all  the 
testimony.  The  general  term  of  the  superior  court  affirmed 
the  judgment  of  the  special  term,  and  a  petition  in  error 
was  filed  in  the  supreme  court. 

Hoadly  ^  Johnson^  for  plaintiff^  in  error : 

1.  There  was  no  negligence  in  leaving  the  barge  without 
a  light. 

The  bridge  was  built  under,  and  in  accordance  with,  the 
act  of  Congress  of  July  14, 1862  (12  Stat,  at  Large,  569), 
which  provides  the  width  of  two  of  the  spans  of  the 
bridge,  the  one  over  the  navigable  portion  of  the  river. 
This  was  a  notice  by  law  where  vessels  should  go. 

As  by  law  only  two  spans  are  required,  the  company  was 
left  free  to  close  or  obstruct,  at  will,  the  rest  of  the  river. 
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Therefore,  it  was  not  improper  for  the  defendant  to  leave 
its  barge  where  it  did,  without  a  light.  It  was  bad  navi- 
gation  for  the  Rebecca  to  go  there. 

There  are  two  other  reasons  why  there  was  no  negli- 
gence in  leaving  the  barge  without  a  light : 

1.  General.  Because  the  pier-light  was  warning  enough 
to  the  Rebecca  to  keep  away. 

2.  Applicable  to  the  Rebecca  only.  Because  her  known 
customary  course  down  the  river  was  between  piers  3  and 
4  or  4  and  5,  and  there  was  no  reason  to  apprehend  her 
coming  between  piers  2  and  8. 

The  duty  imposed  upon  the  barge  and  the  railroad  com- 
pany was  that  of  ordinary  diligence.  This  is  a  rdaiive  term 
(C.  a  ^  C.  R.  B.  Co.  y.  Terry,  8  Ohio  St.  581),  and  must 
be  applied  to  the  facts  as  they  existed.  As  there  was  no 
reasonable  apprehension  of  collision  with  the  Rebecca, 
there  was  no  duty  to  provide  against  it.  Simpson  v.  Hand, 
6  Wharton,  824:  The  /Scioto,  Davies,  868;  Vennable  v.  Gar- 
ner,  1  Cromp.  &  M.  21 ;  Drew  v.  Steamboat  Chesapeake,  8 
Doug.  (Mich.)  88;  Myers  v.  Perry,  1  Law  Ann.  372;  The 
Bridgeport,  14  Wall.  116;  The  OranUe  State,  3  Wall.  810; 
TJre  V.  Coffman,  19  How.  56 ;  Culbertson  v.  Shaw,  18  How. 
584;  Steamboat  Blue  Wing  v.  Buckner,  12  B.  Mon.  246; 
Hudson  V.  Roberts,  6  Exch.  699 ;  Sess  v.  Lupton,  7  Ohio 
(pt.  1)  216 ;  Ghreenland  v.  Chapin,  6  Exch.  248 ;  Indemaur 
V.  Dames,  L.  R.,1  C.  P.  274;  2  C.  P.  811 ;  Southcote  v.  Stan- 
ley, 1  H.  &  N.'247;  Chapman  v.  Rothwell,  1  Ellis,  Bl.  &  E. 
168;  Buxton  v.  Railway,  L.  R.,  8  Q.  B.  549;  Van  Dyke  v. 
Cincinnati,  1  Disney;  582 ;  Langridge  v.  Lei)y,  2  M.  &.  W. 
618;  Wells  v.  Cook,  Cincinnati  v.  Evans,  5  Ohio  St.  608; 
AtUe  V.  Packet  Co.,  21  Wall.  389. 

n.  In  point  of  law,  the  Rebecca  was  guilty  of  contrib- 
utory negligence  in  deserting  the  proper  and  usual  course 
of  navigation,  which  was  between  piers  8  and  4,  and  4  and 
5,  and  passing  to  the  West  Virginia  side,  where  she  and 
boats  like  her  were  not  accustomed  to  run. 

This  fault  was  in  itself  the  principal  efficient  cause  of  the 
collision,  but  it  may  be  considered  in  a  twofold  aspect:  . 
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Firsty  as  improper  navigation,  even  if  conducted  with  ex- 
treme caution ;  and,  secondly,  as  improper,  because  requir- 
ing extra  caution,  which  was  not  observed. 

And,  again,  it  contributed  in  this  way:  The  barge  not 
having  reason  to  anticipate  such  deviation,  was  not  bound 
to  and  did  not  provide  against  it.  Jones  et  aL  v.  Pitcher  et 
al.j  3  Stew.  A  Porter,  136,  180;  Steam  Ferry-boat  Relief, 
Olcott,  104;  Burrett  v.  Williamson,  4  McLean,  588;  13 
How.  101;  Keys  v.  Steamboat,  1  Bond,  237;  Thorp  v. 
Steamboat,  1  Bond,  897 ;  lb.  67 ;  The  Magenta,  2  Abbott's 
C.  C.  R.  495;  Gosler  v.  Shute,  18  How.  463;  The  Vander- 
bilt,  6  Wall.  225 ;  Bates  v.  Steamboat,  Newb.  489 ;  The  City 
of  New  York,  8  Blatchf.  194;  The  Java,  14  Wall.  189; 
JPluckweU  V.  Wilson,  5  Car.  &  Payne,  375 ;  Wynn  v.  AUard, 
5  Watts  &  S.  524. 

HI.  The  Rebecca  was  guilty  of  contributory  negligence 
in  not  maintaining  a  sufficient  lookout.  Steamboat  New 
York  V.  Bea,  18  How.  225;  Wood  v.  Davis,  18  How.  467; 
St.  John  V.  Paine,  10  How.  557,  585 ;  Newton  v.  Stebbins,  10 
How.  586;  Propeller  Genesee  Chief  v.  Fitzhugh,  12  How. 
443;  21  How.  184;  21  How.  548;  22  How.  461;  23  How. 
287;  Sturges  v.  Boyer,  24  How.  110;  The  Ottawa,  3  Wall. 
268;  The  Hypodame,  6  Wall.  216;  2  he  Ariadne,  13  Wall 
475 ;  The  Schooner  Catharine  v.  Dickinson,  17  How.  170 ; 
Whitridge  v.  Dill,  23  How.  448;  Thorp  v.  Hammond,  12 
Wall.  408 ;  Hazleit  v.  Conrad,  1  Dillon,  79 ;  McGrew  v.  The 
Melnotte,  1  Bond,  453;  1  Bond,  459;  2  Bond,  234;  The 
Magenta,  2  Abbott  C.  C.  495 ;  5  Blatchf.  247.  See  also 
The  Brig  Emily,  Olcott,  132,  affirmed  -in  the  Circuit  Court, 
1  Blatchf.  236;  The  Pilot-boat  Blossom,  Olcott,  188;  Hie 
Scioto,  Davies,  359 ;  The  Ferry-boat  Baltic,  2  Benedict,  98 ; 
The  Steamboat  St.  John,  lb.  192 ;  The  Propeller  Gratitude,  3 
lb.  108 ;  The  Schooner  Forest  Queen,  3  lb.  181 ;  Ihe  Steamer 
Cambria,  3  lb.  334 ;  The  Sloop  John  H.  Abed,  4  lb.  58 ;  The 
Schooner  Wanata,  4  lb.  810;  The  Northern  Indiana,  3 
Blatchf.  92 ;  The  St.  John,  7  lb.  220 ;  The  CUy  of  New  York, 
8  lb.  194 ;  The  Comet,  9  lb.  323 ;  The  Atlas,  10  lb.  459;  TTie 
A.  G.  Brooks  and  Alice^  1  Low.  Dec.  299 ;  Beed  v.  Steam- 
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boat  New  Haven  et  al.,  18  How.  Pr.  482 ;  The  Mellona^  11 
Jurist  (O.  S.)  784;  The  George,  9  Jurist,  670;  The  Iron 
Duke,  9  Jurist,  476 ;  The  Diana,  1  W.  Rob.  131 ;  4  Moore 
P.  C.  11 ;  The  Euro-pa,  14  Jurist,  627 ;  1  Pritchard  Adm. 
Dig.  144 ;  The  Urania,  Swabey's  Adm.  253 ;  The  Vienna, 
lb.  405 ;  1  Lushington,  327 ;  1  Blatchf.  &  H.  347 ;  12  Wall.  408. 
IV.  The  Rebecca  was  guilty  of  contributory  negligence 
by  running  at  full  spBed  just  above  and  through  the  piers, 
and  very  near  the  wharf  at  Parkersburg.  McCreary  v. 
Goldsmith,  IS  How.  89;  Rogers  v.  Steamer,  19  How.  108; 
7 he  Syracuse,  9  Wall.  672  ;  lb.  630  ;  Steamer  Louisiana  v. 
JFisher,  21  How.  1 ;  3  Blatchf.  92 ;  8  Blatchf.  194 ;  9  Blatchf. 
823 ;  lb.  451 ;  23  Wall.  20 ;  18  How.  Pr.  482 ;   The  Electra, 

1  Bin.  282 ;  2  lb.  371 ;  3  lb.  173  ;  4  Blatchf.  441 ;  The  Rose, 

2  W.  Rob.  1 ;  7Ae  Pepperell,  Swabey,  12  ;  The  Dispatch,  lb. 
138;  The  Perth,  S  Hogg  (8  Eng.  Adm.),  414;  The  Sylph, 
2  Spinks,  75 ;  The  Vivid,  Swabey,  88 ;  The  James  Watt,  2 
W.  Rob.  270;  3  lb.  81;  The  Gazelle,  1  Pritch.  187;  The 
Europa,  1  Pr.  Adm.  Dig.  186 ;  5  Eng.  Adm.  633 ;  2  W. 
Rob.  201 ;  7  Jur.  1174;.  3  W;  Rob.  49;  12  Moore  C.  P. 
148 ;  The  Great  Eastern,  B.  &  L.  287  ;  Shirley  v.  The  Rich- 
mond,  2  Wood,  58 ;  3  Otto,  405 ;  Brown's  Admiralty 
Cases,  56. 

Y.  It  can  not  be  successfully  contended  that  the  absence 
of  a  light  was  causa  proxima,  and  the  absence  of  a  lookout, 
or  the  excessive  speed,  or  deviation  from  the  channel  of  the 
Rebecca,  only  causa  remota, 

1.  Because  the  barge  being  moored,  and  having  no  power 
of  locomotion,  presumptively  the  fault  was  with  the 
steamer.  Mills  et  ali  v.  The  Nat.  Holmes,  1  Bond,  352; 
Ihe  Beaver,  2  Benedict,  118;  The  D.  S.  Gregory,  6  Blatchf. 
528. 

There  are  so  many  other  English  and  American  cases  to 
the  same  effect,  digested  in  1  Pritchard's  Admiralty  Digest, 
172,  et  seq.,  and  cited  in  the  notes,  that  we  take  the  liberty 
of  referring  to  that  work  instead  of  the  reported  cases. 
See  also  1  Conkling's  Admiralty,  394. 
VOL.  xxxn — 9 

Digitized  by  VjOOQ  IC 


130  SUPREME  COURT  COMMISSION"  OF  OHIO. 

Railroad  Co.  v.  Transportation  Co. 

2.  Because  in  a  multitude  of  authorities  it  has  bceu  de- 
cided that  in  such  cases  the  absence  of  a  light,  if  blame- 
worthy, only  makes  a  case  of  mixed  fault,  for  which,  in 
admiralty,  the  vessel  without  the  light  must  divide  dam- 
ages, or,  at  law,  can  not  recover  or  be  recovered  from. 

But  the  cases  all  agree  that  censurable  want  (tf  light  on 
one  side,  combined  with  want  of  vigilant  lookout,  or  too 
great  speed,  or  improper  place  of  running  on  the  other, 
makes  a  case  of  mutual  fault.  The  Continental^  14  Wall. 
845;  The  Gray  Eagle,  9  Wall.  505 ;  Ottners  of  Brig  James 
Gray  v.  Oioners  of  Ship  John  Frazer  et  aL,  21  How.  184; 
Chamberlain  et  al.  v.  Ward  et  al.,  21  How.  548 ;  Rogers  et  oL 
V.  Steamer  St.  Charles  et  aL,  19  How.  108;  The  Parker sburg, 
5  Blatchf.  247 ;  Cohen  et  al,  v.  Brig  Mary  T  Wilder  et  ai, 
Taney's  Dec.  667  ;  Lenox  v.  Winisimet  Co,,  1  Sprague's  Dec. 
160  ;  Kelly  et  al,  v.  Cunningham  et  al.  1  Cal.  363  ;  The  Vic- 
toria, 3  W.  Rob.  49 ;  The  Urania,  Swabey,  253 ;  The  An- 
rora  and  the  Robert  Ingham,  1  Lush.  827  ;  Hay  et  al.  v.  La 
Neve  et  al,  2  Shaw's  Scotch  Appeal  Cases,  395. 

These  cases  are  mostly  from  courts  of  admiralty;  but 
that  the  rule  in  admiralty  and  at  common  law  is  the  same 
in  cases  of  mutual  fault,  except  that,  in  the  former,  the  loss 
is  divided,  whereas,  in  the  latter,  no  recovery  at  all  is  per- 
mitted, is  shown  by  the  cases  of  The  Carroll,  8  Wallace,  302 ; 
The  Farragut,  10  lb.  834  ;  The  Fannie,  11  lb.  238 ;  Wilson 
V.  The  Fnvqy,  1  Phila.  138  ;  The  Havre  and  the  Scotland,  1 
Benedict,  295,  303 ;  Ralston  v.  The  States'  Rights,  Crabbe, 
22  ;  The  Eliza  and  Abby,  1  Blatchf.  &  Howl.  485. 

That  measure  or  amount  of  negligence  is  contributory  in 
law,  so  as  to  defeat  a  recovery,  which  consists  in  the  omis- 
sion of  some  duty,  which,  if  performed  with  ordinary  care, 
would  have  averted  the  disaster.  Butterfidd  v.  Forrester,ll 
East  60  ;  Bridge  v.  Railroad,  8  M.  &  W.  244 ;  Davis  v.  Mann, 
10  M.  &  W.  546 ;  Thorogood  v.  Bryan,  8  M.  G.  &  Scott  (C. 
B.),  115;  Tuffv,  FamaM,  2  C.  B.  740,  755,  756 ;  Timmons 
V.  Railroad,  6  Ohio  St.  105 ;  Railroad  v.  Methven,  21  Ohio 
St.  586,  592 ;  Railroad  v.  Stallman,  22  Ohio  St.  1 ;  The  Mil- 
waukie,  Brown^s  Adm.  Cas.  318 ;  The  Masten,  lb.  486 ;    The 
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Favorita,  18  Wall.  598 ;  The  Falcon^  19  lb.  75  ;  The  Penn- 
sylvania, lb.  126. 

Matthews,  Ramsey  Sf  Matthews,  for  defendants  in  error : 

I.  It  is  patent  on  the  face  of  the  act  under  which  this 
bridge  wa*8  built  that  the  plaintiff  in  error  can  take  no  ben- 
efit from  it,  but  what  has  always  been  conceded — ^that  which 
makes  the  bridge  a  lawful  structure. 

Only  those  rights  of  navigation  were  taken  away,  which 
were  necessarily  curtailed,  by  the  building  of  the  bridge. 

If  the  act  of  Congress  enjoined  all  that  is  claimed,  it 
would  not  alter  the  principle  of  the  common  law  that  one 
who,  by  his  negligence,  injures  another,  must  respond  in 
damages,  the  maxim,  "iSic  uter  tuo  uter  alienum  nonlaeda^^^ 
is  not  abrogated,  for  the  benefit  of  the  Baltimore  &  Ohio 
Railroad  Compatiy. 

Even  a  trespasser  has  rights  entitled  to  protection.  Bird 
V.  Holbrook,  4  Bing.  628;  lllott  v.  Wilkes,  8  B.  &  Aid.  304. 

As  to  the  claim  of  counsel  for  plaintiff  in  error,  that 
it  was  not  necessary  to  designate  the  barge  by  any  signal ; 
and  that  because  the  space  between  piers  2  and  3  was 
not  in  the  usual  track  of  navigation,  the  defendant  below 
had  no  reason  to  apprehend  her  coming  there,  and  hence 
was  not  bound  to  any  degree  of  care  with  respect  to  her, 
we  say :  In  a  certain  sense  this  is  true ;  no  man  could  be 
called  negligent  for  not  building  his  house  so  as  to  afford 
protection  from-hail  stones  as  large  as  a  flour  barrel,  be- 
cause such  never  have  come,  though  they  may  come  ;  the 
reason  a  man  would  not  be  liable  in  such  case  where  other- 
wise he  might  be,  i^,  that  he  is  not  negligent,  so  that  the 
element  of  improbability  does  not  in  itself  excuse,  but  sim- 
ply enters  into  the  conclusion  as  to  whether  or  not  the  de- 
fendant is  negligent.  In  other  words,  it  is  one  fact  whicli 
furnishes  an  inference  for  or  against  the  existence  of  an- 
other fact,  to  wit,  negligence,  and  not  a  legal  principle  at 
all.  This  matter  is  treated  of  in  Wharton  on  Negligence, 
§  16,  et  seq. ;   Simpson  v.  London  G.  0.  Co.^  L.  R.,  8  C.  P. 
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390;  Higgins  v.  Dewey ^  107  Moss,  494;  Smith  v.  Railway 
Co.,  6  L.  R.,  C.  P.  14. 

II.  We  deny  that  the  plaintiff'  below  was  guilty  of  con- 
tributing to  the  injury. 

The  first  two  charges  of  this  description  really  compre- 
hend the  same  act,  viz :  The  passing  between  piers  2  and  3, 
instead  of  between  8  and  4  or  4  and  5.  In  answer  to  this 
we  claim  : 

First.  That  the  Rebecca  had  a  right  to  pass  just  where 
she  did. 

Second.  That  she  was  there  by  reason  of  the  insuflBciency 
of  the  lights  on  the  piers,  and  from  other  causes  over  which 
sbe  had  no  control. 

Third.  If  her  act  were  negligence  it  did  not  contribute 
to  the  injury. 

As  we  make  the  latter  claim  with  reference  to  all  other 
acts  of  contributory  negligence  charged  upon  the  plaintiff 
below,  we  will  defer  the  discussion  of  that  point  for  the 
present. 

The  Ohio  river  is  a  public  navigable  stream.  Fenn  v.  The 
Wheeling  Bridge  Co.,  13  How.  518. 

The  obstruction  of  such  a  stream  is  a  nuisance.  4  Black 
Com.  167 ;  Georgetown  v.  Attends  Canal  Co.,  12  Peters,  91 ; 
Addison  on  Wrongs,  146;  The  Queen  v.  Belts,  16  Q.  B. 
1022 ;  Bex  v.  Ward,  6  Nev.  &  M.  88  ;  Woolrych  on  Waters, 
192  ;  Beg.  v.  BandaU,  1  C.  &  M.  496;  4  Broom  v.  Hadley's 
Com.  196;  Bhodes  v.  Otis,  83  Ala.  578. 

And  hence  the  obstruction  of  the  river  to  a  greater  de- 
gree than  allowed  by  the  act  of  Congress  might  probably 
not  render  the  whole  structure  a  nuisance,  but  the  excess 
would  certainly  be  so  held. 

If  the  placing  of  the  barge  where  it  was,  was  a  nuisance, 
we  do  not  understand  that  the  law  requires  that  negligence 
on  the  part  of  the  party  who  maintains  the  nuisance  should 
be  shown.    Addison  on  Wrongs  and  Remedies,  174. 

All  hindrances  or  obstructions  to  navigation,  without 
direct  authority  from  the  legislature,  are  public  nuisances. 
Knox  V.  Chaloner,  42  Me.  150. 
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"  A  river  is  a  common  highway,  or,  as  Lord  Coke  ex- 
presses it,  a  common  river  is  as  a  common  street."  Wool- 
rych  on  Waters,  64. 

And  hence  we  claim  that  the  public  right  of  navigation 
extends  to  every  part  of  the  river  that  is  in  fact  navigable. 
This  arises  from  the  very  nature  of  the  river,  as,  wherever 
this  right  is  spoken  of,  it  is  invariably,  in  cases  and  text- 
books, spoken  of  in  unrestricted  terms,  as  a  right  of  navi- 
gation upon  the  river,  and  not  upon  any  particular  portion 
of  it.  Boats,  in  passing  each  other,  approaching  wharves, 
avoiding  bars  and  other  natural  obstructions,  actually  do 
and  are  compelled  to  use  every  portion  of  the  river,  and  it. 
would  be  just  as  wrong  to  hold  this  right  as  circumscribed 
by  anything  except  the  natural  capacity  of  the  water  to 
float  boats,  etc.,  as  to  hold  that  travelers  should  use  only 
certain  portions  of  a  turnpike  or  street.  Mayor  of  Col- 
chester V.  Brookey  7  Ad.  &  E.  (N.  8.)  372 ;  Williams  v.  Wil- 
cox,  8  Ad.  k  E.  314 ;  Washburn  on  Easements,  396 ;  Scott 
V.  Wilson,  3  H.  H.  320  ;  Adams  v.  Pease,  2  Conn.  481 ;  Berry 
V.  Carle,  3  Me,  269 ;  Spring  v.  Eussell,  7  Me.  273 ;  IVench 
V.  Camp,  18  Me.  433 ;  White  v.  Crisp,  10  Ex.  312 ;  Lewis  v. 
Kelling,  1  Jones'  L.  (N.  C.)  299 ;  Kean  v.  Stetson,  5  Pick. 
492;  Queen  v.  Belts,  16  Q.  B.  1022;  Angell  on  Water- 
courses, §§  540,  556,  557 ;  Dwinel  v.  Barnard,  28  Me.  554  ; 
Argument  in  State  of  Penn.  v.  The  Wheeling  Bridge  Co., 
13  How.  518 ;  Washburn  on  Easements,  406 ;  Abb^rtt  on 
Shipping,  606,  note  e.  Cashier  v.  Dr.  Franklin,  1  Minn.  73  ; 
Commonwealth  v.  Fisher,  1  Penn.  462;  Dimes  v.  Petley,  15 
Q.  B.  275  (the  latter  being  a  very  important  case  in  the  con- 
nection) ;  Mayor  of  Colchester  v.  Brooke,  7  Ad.  &  E.  (N".  8.) 
339 ;  Brownlow  v.  Board  of  Public  Works,  106  E.  C.  L.  R. 
789 ;  Porter  v.  Allen,  8  Ind.  1. 

The  Rebecca  had  a  right  to  go  between  piers  2  and  3,  in 
the  exercise  of  a  right  of  property ;  the  right  may  have 
been  exercised  in  a  negligent  manner,  but  that  the  mere 
exercise  of  this  right  was  negligence,  as  matter  of  law,  is 
not  only  unsupported  by  reason  or  authority,  but  the 


Digitized  by 


Google 


184  SUPREME  COURT  COMMISSION  OF  OHIO. 

Bailroad  Co.  v.  Transportation  Co. 

authorities  are  quite  to  the  contrary.     Cook  et  al.  v.  The 
Champlain  Transportation  Company^  1  Denio,  91. 

If  the  Rebecca  did  go  between  piers  2  and  3,  we  claim 
that  the  evidence  clearly  shows  that  boats  frequently  passed 
between  those  piers  ;  that  it  was  perfectly  safe  to  pass  be- 
tween them ;  and  that  if  she  did  go  between  those  piers 
at  the  time  of  the  disaster,  she  was  brought  there  by  the 
deception  practised  upon  her  by  the  bridge  lights. 

III.  We  deny  that  the  plaintiff  below  was  negligent  in 
the  matter  of  a  competent  lookout.  There  was  a  watch  on 
the  boat,  on  duty  at  the  time  of  the  accident,  and  there  is 
no  settled  rule,  even  in  maritime  law,  as  to  the  position  to 
be  taken  by  the  lookout.  The  Ottawa,  3  Wall.  268 ;  The 
Northern  Indiana,  3  Blatch.  92 ;  Chamberlain  v.  Howard,  21 
How.  548. 

In  determining  the  sufficiency  of  a  lookout,  regard  is  to 
be  had  to  the  size  and  circumstances  of  the  vessel.  The 
Morning  Light,  2  Wall.  550;  Parson  on  Admiralty,  576- 
578.' 

IV.  In  regard  to  speed.  As  a  matter  of  fact,  the  going 
between  the  piers  at  a  full  rate  of  speed  was  not  negligence. 
The  majority  of  the  experts  who  were  examined  on  this 
j>oint  stated  that  it  was  the  usual  and  proper  way  of  pass- 
ing them ;  assigning  as  reasons  that  the  boat  under  a  full 
headway  was  handled  more  easily,  and  on  account  of  the 
strong  cross-current  she  would  be  very  liable  to  strike  one 
of  the  piers  unless  the  boat  kept  up  her  speed. 

V.  The  plaintiff  below  was  not  guilty  of  contributory 
negligence,  or  in  other  words,  even  if  the  officers  of  the 
boat  were  negligent  in  any  or  all  the  respects  claimed,  that 
negligence  did  not  contribute  to  the  injury. 

The  use  of  ordinary  care  is  the  application  of  such  a  de- 
gree of  foresight  and  prudence  to  an  undertaking  as  per- 
sons of  ordinary  prudence  are  in  the  habit  of  applying 
under  like  circumstances  in  order  to  bring  to  a  succesafal 
completion  that  about  which  they  are  engaged. 

It  is  pretty  evident,  in  this  case,  that  if  the  barge  had 
not  been  where  it  was  the  undertaking  in  which  the  Re- 
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becca  was  engaged  would  have  been  brought  to  a  success- 
fill  completion. 

When  the  pilot  of  the  Rebecca  saw  no  light  indicating 
danger  between  piers  2  and  3,  he  was  authorized  to  con- 
clude that  that  which  was  not  indicated  did  not  exist,  so 
had  the  lookout,  and  such  efforts  as  would  have  carried 
them  safely  through,  if  the  barge  had  not  been  there,  were 
all  that  were  required  ;  they  were  not  required  to  stop  and 
dredge  the  spaces  between  the  piers.  Men  usually  act  on 
what  they  see  and  hear.  The  absence  of  a  light  from  that 
barge  was  a  representation  to  all  navigators  that  the  space 
was  unobstructed,  and  if  any  acted  on  it,  who  is  to  blame  ? 

Wright,  J.  The  point  first  to  be  considered  is  the  juris- 
diction of  the  court.  The  B.  &  O.  R.  R.  Co.,  defendant 
below,  is  a  foreign  corporation.  The  code  provides  (sec- 
tion 68),  that  when  the  defendant  is  a  foreign  corporation, 
having  a  managing  agent  in  the  state,  service  may  be  had 
upon  such  agent. 

We  agree  with  the  view  taken  by  counsel  for  defendant 
in  error,  that  the  tendency  of  legislation  and  the  policy  of 
the  law  is  to  facilitate  the  obtaining  of  service  upon  foreign 
corporations.  Their  business  brings  them  in  such  close  con- 
nection with  the  people  of  our  state,  that  it  is  desirable  they 
should  be  made  amenable  to  our  laws  as  far  as  practicable, 
instead  of  having  our  citizens  to  seek  other  jurisdictions 
in  which  to  enforce  their  rights.  The  amendment  in  1868, 
made  to  §  66  (8.  &  S.  542),  shows  this  to  have  been  the 
purpose  of  the  legislature.  This  amendment  aftbrds  ad- 
ditional facilities  for  suing  domestic  corporations  and 
such  foreign  ones  as  are  therein  described. 

The  court  below  found  that  Heckert  was  a  managing 
agent,  and  we  can  not  say  that  it  is  proper  to  disturb  that 
finding  upon  the  evidence,  and  the  case  of  American  Ex- 
press Co.  V.  Johnson,  17  Ohio,  641,  leaves  little  to  be  said 
upon  the  law  relating  to  this  question. 

There  was  therefore  no  error  in  overruling  the  motion 
to  quash  and  set  aside  the  service. 
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Coming  now  to  the  general  merits  of  the  case,  it  is 
alleged  in  the  petition,  that  the  Bridge  Co.  or  the  B.  &  O. 
E.  R.  Co.  were  chargeable  with  negligence  in  not  having 
lights  or  signals  or  a  watch  upon  the  barge.  Indeed  this 
omission  seems  to  be  the  only  ground  upon  which  the 
right  of  recovery  is  rested . 

The  court  indicated  pretty  clearly  its  opinion  to  be  that 
it  was  the  duty  of  the  Bridge  Co.  to  keep  such  lights  or 
signals.  A  charge  was  asked  by  defendant  below  to  the 
effect  that  under  the  law  authorizing  the  building  of  the 
bridge,  the  company  was  allowed  to  obstruct  navigation 
so  far  as  was  reasonably  necessary  in  the  prosecution  of 
the  work,  if  they  left  sufficient  waterways,  plainly  desig- 
nated, for  steamboats.  To  this  request,  the  court  appended 
a  qualification,  stating  that  such  obstructions  were  allow- 
able in  a  navigable  part  of  the  river,  provided  they  were 
lighted  so  as  to  give  warning  of  their  presence.  And  in 
the  proviso  to  the  7th  charge,  the  court  indicates  htat  the 
barge  should  have  been  lighted. 

We  do  not,  however,  deem  it  absolutely  clear  that  the 
barge  was  bound  to  keep  a  light.  Without  going 
into  elaborate  quotations  from  the  authorities,  we  think 
the  law  may  be  held  to  be,  that  where  a  vessel  is  anchored 
at  night,  right  in  the  usual  pathway  of  other  vessels  pass- 
ing and  repassing,  a  light  is  necessary  as  an  act  of  pru- 
dence ;  but  when  anchored  out  of  this  usual  pathway,  a 
light  is  not  absolutely  necessary,  apart  from  harbor  regu- 
lations. A  vessel  coming  into  port  is  bound  to  keep  in  the 
proper  and  usual  track  of  navigation,  and  if,  straying 
therefrom,  she  should  run  down  another,  it  would  not  be 
sufficient  excuse  for  her  to  say  that  the  vessel  she  thus  sank 
displayed  no  light. 

These  rules  will  be  found  established  by  an  examination 
of  the  following  authorities  :  Culbertson  v.  Shaw,  18  How. 
584;  The  BridrjepoH,  14  Wall.  116;  Ure  v.  Coffman,  19 
How,  56 ;  Blae  Wing  v.  Buckner,  12  B.  Mon.  246 ;  The 
Granite  State,  3  Wall.  310 ;  Owen  Wallis'  L.  R.  4  Adm. 
Ex.  175 ;  Simpson  v.  Bunt,  6  Whart.  324 
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In  The  Scioto,  Davies  868,  Ware^  J.  says  "  that  a  vessel 
lyiDg  in  the  chanael,  where  vessels  are  often  passing  and 
repassing,  ought,  in  common  prudence,  to  show  a  light 
during  the  night  time,  though  when  out  of  the  channel  it 
may  not  be  required."  And  the  English  rule  is  that  vessels 
anchored  in  the  channel  should  be  protected  by  lights.  The 
Industrie,  L.  R.  8  Adra.  and  Eccl.  808  ;  Saxonia,  Lush.  410. 

These  rules  and  these  authorities,  however,  apply  more 
particularly  to  cases  of  simple  collision  between  vessels, 
where  their  own  acts  alone  are  considered.  But  in  this 
case  a  consideration  is  involved,  not  existing  in  ordinary 
collisions,  and  that  is  the  fact  of  the  bridge  and  the  rights 
arising  under  its  authorized  construction.  Had  there  been 
no  bridge  there,  and  no  construction  of  it  begun,  and  had 
this  barge  been  simply  anchored  out  in  the  river,  without 
lights,  and  in  a  place  where  it  is  usual  for  boats  to  run,  it 
would  doubtless  be  more  difficult  for  her  to  defend  herself 
from  the  imputation  of  neglect  than  it  is  under  the  circum- 
stances being  considered. 

The  construction  of  this  bridge  was  authorized  by  act  of 
Congress.  Such  things  as  were  reasonably  necessary  to  be 
done,  in  the  progress  of  that  construction,  were  lawful. 
Doubtless  the  Ohio  river  is  a  navigable  stream,  as  the  court 
held  in  13  Howard ;  but  it  is  also  without  doubt,  that  the 
bridge,  being  a  structure  authorized  by  law,  it  was  but 
the  exercise  of  a  right  to  obstruct  navigation,  in  so  far  as 
its  erection  occasioned  a  necessity  therefor.  This  barge 
therefore  might  properly  be  used,  and  one  of  its  preroga- 
tives was,  to  interfere  with  the  movements  of  other  ves- 
sels, if  its  work  could  not  be  done  without.  It  is  hardly 
a  correct  use  of  language  to  speak  of  the  barge  as  a  nui- 
sance, even  moored  where  she  was  and  without  a  light. 
She  had  a  right  to  be  moored,  if  in  the  prosecution  of  her 
work  it  was  necessary,  or  even  convenient,  and  the  absence 
of  a  light  did  not  make  her  a  nuisance  until  it  is  shown 
that  it  was  incumbent  upon  her  to  maintain  one.  The 
case  is  very  different  from  that  of  Porter  v.  Allen,  8  Ind,  1. 
In  that  case  a  log  endangered  defendant's  property,  and  he 
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towed  it  to  another  part  of  the  river  and  there  left  it,  and 
a  steamboat  strack  it  and  sunk.  The  log,  indeed,  was  not 
left  in  the  channel,  but  defendant  was  acting  as  a  tres* 
passer  in  doing  what  he  did ;  for  the  court  holds  that  he 
had  no  right  to  leave  the  log  where  boats  could  and  did 
go.  But  the  barge  certainly  had  a  right  to  be  in  the  river, 
and  to  be  just  where  she  was. 

As  has  been  remarked,  it  can  not  be  said  she  was  a  nui- 
sance where  she  was,  at  least,  until  it  is  shown  that  she 
was  bound  to  display  a  light.  If  this  be  first  satisfactorily 
ascertained,  and  this  omission  of  duty  solely  occasioned 
the  disaster,  then  there  is  a  negligence  for  which  defend- 
ant would  be  responsible.  But  in  determining  whether 
the  absence  of  a  light  is  such  negligence,  it  should  be  in- 
quired whether  a  person  of  ordinary  prudence  would  con- 
sider a  light  necessary,  then  and  there,  to  warn  steamboats 
oft'.  It  was  a  place,  it  is  true,  where  steamboats  could  go, 
so  far  as  depth  of  water  is  concerned.  But  sufficient 
water  is  not  the  only  thing  necessary  to  successful  steam* 
boating;  circunistancfes  of  safety  are  also  required.  The 
ordinary  channel  was  a  long  distance  oft^ — between  piers  3 
and  4.  Boats  rarely,  if  ever,  came  between  piers  2  and  S 
and  this  fact  would  be  taken  into  account  by  a  man  of 
prudence,  in  making  up  his  judgment,  as  to  the  necessity 
of  a  light  on  the  barge.  He  might  well  reason,  that  as 
boats  never  come  in  this  vicinity,  a  light  is  simply  use- 
less. A  light  is  to  no  purpose  on  a  pathway  that  is  never 
traveled. 

The  question  of  negligence  is  to  be  determined  by  the 
consideration,  whether  or  not  a  party  has  guarded  against 
those  things  which  he  might  reasonably  have  cause  to  anti- 
cipate. Blackburn,  J.,  in  Smith  v.  Leuchie  Sf  S.  W.  B.  2?., 
L.  R.,  6  C.  P.  14. 

While,  therefore,  the  mooring  the  barge  in  the  well- 
known  channel  might  charge  her  owners  with  knowledge 
of  the  fact  that  her  position  was  a  dangerous  one  to  other 
vessels,  and  so  might  make  the  absence  of  a  light  a  circum- 
'  -^nce  of  negligence,  upon  the  other  hand,  the  fact  that 
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she  lay  where  pilots  didnot  ordinarily  run  their  boats,  goes 
to  show 'that  the  same  necessity  for  lighting  did  not  exist, 
and  that  a  failure,  in  this  respect,  was  not,  of  course,  a 
want  of  prudence. 

But  even  conceding  that  the  omission  to  light  the  barge 
was  negligence,  was  it  that  causa  proxima  which  occa- 
sioned the  disaster  ?  This  requires  an  examination  of  the 
alleged  acts  of  negligence  in  the  steamboat  Rebecca;  for, 
if  these  were  such  that  the  collision  would  have  occurred, 
light  or  no  light,  the  fault  would  be  attributed  to  plaintiff. 

The  plaintiff  in  error  alleges  that  there  was  contrib- 
utory negligence  on  the  part  of  the  Rebecca  in  these  par- 
ticulars : 

1.  In  leaving  what  was  the  usual  channel  for  steamboats, 
which  was  between  piers  8  and  4  and  4  and  5,  and  passing 
to  the  West  Virginia  side,  between  piers  2  and  3,  where 
boats  were  not  accustomed  to  go. 

2.  In  not  maintaining  a  sufficient  lookout. 

8.  In  running  at  full  speed,  just  above  and  through  the 
piers. 

We  will  consider  these  alleged  grounds  of  negligence  : 

First.  As  to  leaving  the  usual  channel. 

As  to  this,  it  is  very  clear  that  the  usual  channel  was 
between  piers  3  and  4  and  4  and  5.  It  is  questionable  if  a 
single  instance  is  shown  of  a  descending  boat  going  be- 
tween piers  2  and  3.  One  or  two  efay  they  have  seen  such 
a  thing;  but  certainly,  the  great  preponderance  of  the 
evidence  is  that  boats  avoid  that  course.  Pier  No.  4 
stands  in  about  the  deepest  part  of  the  river,  and  is  gener- 
ally designated  by  pilots  as  standing  in  the  channel.  The 
Bpaces  between  piers  3  and  4  and  4  and  5  are  spoken  of  as 
the  "  channel  spans.**  The  lights  on  these  piers  are  spoken 
of  as  indicating  the  channel. 

Here  is  the  deepest  water  of  the  river,  and  here  is  the 
widest  waterway,  being  137§  feet  wider  than  the  distance 
between  the  other  piers.  The  river  men  contributed 
f  30,000  to  have  the  spans  widened  and  for  a  second  chan- 
nel span,  as  the  law  provided  that  there  should  be  a  chan- 
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nel  span  of  not  less  than  300  feet  and  the  next  adjoining 
not  less  than  220  feet.  These  two,  therefore,  were  made, 
each  322f  feet  in  width. 

Another  reason  governing  the  course  of  boats  about  to 
land  at  Parkersburg  was,  that  by  running  piers  3  and  4  or 
4  and  5,  a  wider  berth  was  given  to  round  to  upon  the 
West  Virginia  shore,  whereas  a  boat  running  piers  2  and 
3  would  be  compelled  to  hold  over  to  the  Ohio  shore  again 
to  make  the  necessary  turn  for  a  landing. 

It  is,  therefore,  proper  to  say  that  the  proof  shows  that 
the  ordinary  and  usual  channel  is  between  3  and  4  and  4 
and  5.  It  is  true  that  there  is  plenty  of  water  between  2 
and  3,  and  counsel  for  plaintiff  below  maintain  that  "  the 
right  of  navigation  is  only  limited  by  the  capacity  of  the 
water  to  float  a  boat,"  and  therefore  claim  that  the  Rebecca 
had  the  right  to  go  where  she  did. 

It  may  be,  as  far  as  mere  legal  right  is  concerned,  that 
the  Rebecca  had  the  right  to  run  any  coui*se  she  chose,  but 
the  fact  that  she  was  sunk  in  so  doing  suggests  the  query 
whether  or  not  she  was  prudent  in  the  exercise  of  all  her 
rights.  One  may  have  the  right  to  do  a  given  thing,  still 
it  may  not  be  wise  or  prudent  to  do  it.  It  may  undoubt- 
edly be  said  that  a  boat  may  run  anywhere  she  can,  so  far 
as  her  own  rights  merely  are  concerned;  but  when  we 
come  to  consider  the  rights  of  others,  the  proposition  is 
not  so  clear.  The  law  of  the  Mississippi  river  is  that  the 
ascending  boat  must  run  near  the  shore,  the  descending 
boat  in  the  middle  of  the  river.  For  violating  this  rule,  in 
Shirley  v.  Richmond^  2  Woods,  58,  a  boat  was  condemned. 
The  Richmond  was  coming  up  within  one  hundred  and 
fifty  yards  of  the  east  bank,  and  the  Sabine  run  her  down. 
The  Sabine  was  made  liable  for  the  damages,  and  it  was 
not  sufficient  defense  that  she  was  exercising  the  right  of 
going  wherever  the  water  was  sufficient. 

The  cases  of  the  John  L,  Hasbrink^  3  Otto,  405,  and 
Ooslce  V.  Shute^  18  How.  463,  show  that  vessels  are  liable 
in  damages  for  collisions,  from  the  fact  that  they  are  at  the 
time  out  of  the  ordinary  and  usual  course  of  navigation. 
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The  law  of  the  sea  and  river  has  established  certain  rules 
and  regulations  with  reference  to  the  running  of  vessels, 
and  the  right  to  go  wherever  there  is  water  enough  must 
be  governed  by  such  rules  and  regulations.  Williamson  v. 
Barretty  18  How.  101 ;  1  Parsons  on  Shipping  and  Admi- 
ralty, 583,  n.  1. 

The  very  fact  that  these  rales  are  established  by  statute, 
by  boards  of  inspectors,  and  by  custom,  show  that  there  is 
and  must  be  some  limitation  upon  the  right  of  a  vessel  to 
run  wherever  she  may  see  fit,  provided  she  can. 

It  is  obvious  that  if  this  boat  had  the  right  to  run 
wherever  there  was  sufficient  water  to  float  her,  every 
other  vessel  had  a  similar  prerogative,  and  there  must  be 
some  law  to  control  and  regulate  rights  that  in  their  nature 
conflict.     Angel  I  on  Watercourses  (sec.  541a)  says: 

"The  general  doctrine  to  be  deduced  from  the  authorities 
in  reference  to  the  use  of  navigable  rivers  or  public  streams 
as  public  highways,  is  that  each  person  has  an  equal  right 
to  their  reasonable  use.  What  constitutes  reasonable  use 
depends  upon  the  circumstances  of  each  particular  case,  and 
no  positive  rule  of  law  can  be  laid  down  to  define  and  reg- 
ulate such  use  with  entire  precision,  so  various  are  the  sub- 
jects and  occasions  for  it,  and  so  diversified  the  relation  of 
parties  therein  interested.  In  determining  the  question  of 
reasonable  use,  regard  must  be  had  to  the  subject-matter  of 
the  use,  the  occasion  and  manner  of  its  application,  its  object, 
extent,  necessity,  and  duration,  and  established  usage  of 
the  country.  .  .  .  Every  person  has  an  undoubted  right 
to  use  a  public  highway,  whether  upon  the  land  or  water, 
for  all  legitimate  purposes  of  travel  and  transportation ; 
and  if,  in  so  doing,  while  in  the  exercise  of  ordinary  care, 
he  necessarily  and  unavoidably  impede  or  obstruct  another 
temporarily,  he  does  not  thereby  become  a  wrong-doer,  his 
acts  are  not  illegal,  and  he  creates  no  nuisance  for  which  an 
action  can  be  maintained." 

Inasmuch,  therefore,  as  the  Rebecca  had  departed  from 
the  usual  and  ordinary  channel,  and  as  it  can  not  be  suc- 
cessfully maintained  that  she  might  run  anywhere  in  the 
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river  simply  because  there  was  water  enough,  and  without 
reference  to  the  rights  of  others,  we  must  inquire  what  it 
was  incumbent  upon  her  to  do  in  entering  upon  and  con- 
tinuing in  her  unaccustomed  course. 

The  steamboat  might  use  any  part  of  the  river  before 
the  bridge  was  authorized  or  the  piers  built;  but  when 
these  became  accomplished  facts,  the  steamboat  was  cer- 
tainly shorn  of  some  of  her  privileges.  It  was  certainly 
her  duty  in  descending  the  river  to  pass  the  locality  of  the 
bridge  with  greater  care  than  was  used  before  its  constrac- 
tion ;  for,  whereas  she  might  have  run  just  where  pier  No. 
4  now  stands,  she  can  do  so  no  longer,  and  her  right  of 
passage  generally  is  restricted  to  the  spans,  it  being  with- 
out such  restriction  before.  If  the  construction  of  the 
bridge  curtailed  the  rights  of  the  boat  as  to  that  part  of  the 
river  recognized  as  the  usual  channel,  what  effect  did  it 
have  as  to  that  part  of  the  river  which  was  not  the  usual 
channel?  Manifestly  in  running  the  usual  and  ordinary 
course,  usual  and  ordinary  care  was  required.  But  where 
an  unusual  course  is  taken,  one  not  the  ordinary  course  of 
navigation,  clearly  a  degree  of  caution  is  required  more 
than  usual,  more  than  ordinary,  and  corresponding  with 
the  new  risks  which  are  taken. 

Perhaps  the  pith  of  the  law  on  this  subject  can  not  be 
better  stated  than  it  is  in  Pluckwell  v.  Wilson,  5  C.  &  P. 
375 :  '<  A  person  driving  a  carriage  is  not  bound  to  keep  on 
the  regular  side  of  the  road ;  but  if  he  does  not,  he  must 
use  more  care,  and  keep  a  better  lookout  to  avoid  collision 
than  would  be  necessary  if  he  were  on  the  proper  part  of 
the  road." 

Upon  this  phase  of  contributory  negligence,  defendant 
asked  charges  13, 14,  and  15,  and  made  the  exceptions  5,  6, 
and  7.  Exception  7  was  to  a  portion  of  the  charge,  say- 
ing, in  effect,  that  the  boat  had  aa  much  right  to  run 
through  one  span  as  through  another;  and  nowhere  in  the 
charge  do  we  find  it  indicated  that  more  care  was  required 
in  one  passage  than  in  another.  And  the  jury  might  well 
have  thought  that  the  steamboat  was  held  to  no  greater 
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caation  in  passiQg  between  piers  2  and  3  than  between  8 
and  4.  They  should  have  been  told  that  when  the  pilot 
forsook  the  usual  and  ordinary  channel  and  took  another, 
more  care  was  required  than  when  he  was  following  the 
well  established  route. 

It  does  not  appear  that  any  such  extra  care  was  taken, 
and  its  omission  might  well  be  considered  contributory 
negligence ;  and  as  the  charge  does  not  call  attention  to 
this  requirement,  we  think  it  was  erroneous  in  such  omission. 

The  court  seemed  to  be  of  the  opinion. that  the  only  negli- 
gence on  the  part  of  the  steamboat,  nesessary  to  be  consid- 
ered, was  that  occurring  at  the  moment  of  the  collision. 

In  charge  6,  excepted  to,  it  holds  the  boat  to  "  ordinary 
care  exercised  after  the  discovery  of  the  barge."  And 
again,  upon  the  subject  of  the  lookout,  it  is  said  :  '^  K  the 
juiy  are  satisfied  that  such  watch  was  omitted,  and  that 
such  omission  at  the  time  of  the  collision  contributed,"  etc. 
Thus  confining  the  question  of  negligence,  on  the  part  of 
the  boat,  to  what  happened  at  the  time  of,  or  just  before, 
the  collision,  and  ignoring  all  consideration  of  the  im- 
prudence, unskillfulness,  or  carelessness  of  the  pilot  in 
bringing  his  vessel  into  such  a  position  as  rendered  the 
catastrophe  inevitable.  If  one  is  inconsiderate  enough 
.to  voluntarily  bring  himself  into  circumstances  of  danger, 
it  does  not  relieve  his  fault  that  he  does  all  in  his  power  to 
prevent  accident  when  the  lateness  of  such  efforts  neces- 
sarily renders  them  fruitless.  As  is  said  in  The  Vanderbilt, 
6  Wall.  226 :  "  Unless  precautions  are  seasonable,  they  con- 
stitute no  defense." 

In  1  Parsons  on  Ship,  and  Adm.  529,  it  is  said  :  "  Nor  is 
it  enough  to  show  that  the  collision  could  not  have  been 
prevented  at  the  moment,  if  it  might  have  been  by  previous 
precautions." 

In  The  VirgU,  2  W.  Rob.  205,  Lushington  said :  "If  a 
vessel  charged  with  having  occasioned  a  collision  should 
be  sailing  at  the  rate  of  eight  or  nine  miles  an  hour,  when 
she  ought  to  have  proceeded  only  at  the  speed  of  three  or 
foar^  it  will  be  no  valid  excuse  for  the  master  to  aver  that 
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he  could  not  prevent  the  accident  at  the  moment  it  occured, 
if  he  could  have  used  measures  of  precaution  that  would 
have  rendered  the  accident  lees  probable.*'  Steamboat  New 
York  V.  Eea,  18  How.  225 ;  The  Clement^  2  Curtis  C.  C. 
868 ;  Wakefield  v.  Governor,  1  Cliff.  C.  C.  93-97 ;  Genessee 
Chief,  12  RowAei. 

The  jury,  therefore,  should  have  been  called  to  consider, 
not  only  whether  the  boat  exercised  the  required  degree  of 
care  at  the  moment  of,  or  just  before,  colliding,  bat  they 
should  have  also  been  told  to  examine  whether,  under  all 
the  circumstances,  the  pilot  had  exercised  proper  skill  and 
judgment  in  bringing  his  boat  where  she  was.  Whether 
such  skill  and  judgment  would  have"  led  him  to  forsake  the 
usual  and  safe  course,  for  one  unusual  and  proving  to  be 
unsafe.  Whether,  after  leaving  the  channel,. he  so  con- 
ducted his  vessel,  in  the  matter  of  her  speed,  and  of  watch- 
fulness, as  the  exigencies  of  a  position  not  usual  and  ordi- 
nary rendered  imperative. 

The  next  matter  urged  as  a  circumstance  of  contributory 
negligence,  is  the  want  of  a  proper  lookout. 

The  captain,  who,  it  appears,  had  been  performing  this, 
indiscriminately  with  his  other  duties,  had  quit  his  labors 
and  gone  to  bed.  The  second  mate  was  then  filling  the 
office  of  lookout,  upon  the  hurricane  roof,  but  at  the  pre-* 
cise  moment  that  his  services  were  most  required,  when 
the  dangerous  approach  toward  the  bridge  piers  demanded 
his  highest  vigilance,  he  ceased  it  altogether,  and  went  off 
to  attend  to  other  matters.  The  excuse  or  reason  given  for 
this  very  extraordinary  performance  on  the  part  of  the 
mate,  if  he  is  to  be  considered  as  tilling  the  character  of 
lookout,  is,  that  the  roustabouts  who  were  to  get  out  the 
freight  at  Parkersburg  were  asleep  downstairs,  and  upon 
being  summoned,  were  defective  in  alacrity,  whereupon 
the  mate  left  his  post,  and  went  below  to  wake  them  up. 

Upon  this  state  of  fact,  the  court  charged  the  jury  to  in- 
quire, if  any  officer  was  on  watch :  "  Whether  he  was  at 
his  usual  place,  or  if  not,  whether  other  duties  called  him 
elsewhere  in  the  boat ;  for  wherever  the  duty  of  a  person 
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on  watch  calls  him,  that,  for  the  time  being,  is  his  proper 
place." 

We  understand  that  the  place,  as  well  as  the  duties,  of  a 
a  lookout  are  properly  designated  by  his  title.  His  office 
is  important,  and  can  not  be  confounded  with  anything 
else.     Upon  this,  authorities  are  very  clear. 

In  The  Ottawa,  3  Wall.  278,  the  court  say:  *f  Steamers 
are  required  to  hftve  constant  and  rigilant  lookouts  sta- 
tioned in  proper  places  on  the  vessel,  and  charged  with  the 
doty  for  which  lookouts  are  required,  and  they  must  be 
actually  employed  in  the  performance  of  the  duty  to  which 
they  are  assigned.  They  must  be  persons  of  suitable  ex- 
perience, properly  stationed  in  the  vessel,  and  actually  and 
vigilantly  employed  in  the  performance  of  that  duty." 
The  syllabus  of  the  same  case  is  as  follows : 

"  Lookouts  must  be  persons  of  suitable  experience,  prop- 
erly stationed  on  the  vessel,  and  actually  and  vigilantly 
employed  in  the  performance  of  their  duty.  When  acting 
as  officer  of  the  deck,  and  having  charge  of  the  navigation 
of  the  vessel,  the  master  of  a  steamer  is  not  a  proper  look- 
out, nor  is  the  helmsman.  Lookouts  should  be  stationed 
on  the  forward  part  of  the  vessel,  where  the  view  is  not  in 
any  way  obstructed.  The  wheel-house  is  not  a  proper 
place,  especially  if  it  is  very  dark,  and  the  view  is  ob- 
structed.** 

In  The  Cometf  9  Biatch.  827,  it  is  said  :  "  In  such  circum- 
stances, and  in  view  of  other  suggestions  presently  to  be 
made,  the  importance  of  a  lookout,  especially  devoted  to 
that  duty  and  vigilant  in  its  performance,  can  not  be  over- 
stated." And  again  :  **  It  is  not  necessary  to  repeat,  what 
has  so  often  before  been  said,  that  in  circumstances  calling 
for  the  watchful  vigilance  of  a  lookout,  the  master,  or  the 
mate,  charged  with  the  general  management  of  the  vessel, 
is  not  competent  to  act  at  the  same  time  as  lookout.." 
Chamberlain  v.  Wardy  21  How.  670. 

In  the  case  of  «  The  Northern  Indiana^''  8  Biatch.  106,  it 
ie  said :  *^  The  watchman,  or  man  of  all  work,  who  es- 
VOL.  xxxn — 10 
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teemed  it  his  duty  to  lookout  ahead  only  when  he  could 
find  nothing  else  to  do  in  discharging  his  multifarious  du- 
ties, was  not  a  proper  or  sufficient  lookout,  even  if  he  had 
the  competent  skill  for  that  service.  The  mate  was  the 
officer  of  the  deck,  holding  the  temporary  command  of  the 
vessel,  and  continually  liable  to  be  called  to  the  discharge 
of  duties  inconsistent  with  the  keeping  of  a  constant  and 
vigilant  watch  ;  and  he  ought  not  to  hav^  been  relied  upon 
for  that  purpose.  In  such  a  steamer  as  the  Northern  In- 
diana, his  proper  duties,  as  officer  of  the  deck,  would  ma- 
terially interfere  with  the  attempted  discharge  of  the  addi- 
tional duties  of  a  lookout,  and  render  him  less  reliable  for 
that  purpose  than  the  person  at  the  wheel,  who,  it  has  been 
seen,  is  always  held  insufficient.  If  the  officer  of  the  deck 
assumes  to  act  as  the  lookout,  the  proof  must  be  clear  and 
satisfactory  that  he  was,  during  all  the  time  a  lookout  was 
imaterial,  in  the  proper  position,  and  constantly  and  vig- 
alantly  discharging  that  duty."  The  New  York  v.  Reay  18 
How.  223;    The  Catharine  v.  Dickenson,  17  How.  170. 

Authorities  like  these  might  be  multiplied  to  any  extent, 
.«nd  they  clearly  show  that  a  lookout  is  not  a  lookout  when 
:he  is  attending  to  any  other  business.  That  portion  of  the 
charge,  therefore,  which  in  its  statement  allows  the  jury  to 
suppose,  that  when  the  lookout,  though  engaged  in  other 
matters  than  that  of  a  constant,  vigilant  watch,  is  still  in 
the  performance  of  his  duties,  and  that  the  requirements 
*of  the  law  are  thus  fulfilled,  is  misleading. 

The  tenth  proposition  excepted  to  was  this:  "  You  will 
also  find  from  the  evidence  whether,  if  the  person  on  watch 
•had  been  at  his  usual  place,  he  would  probably  have  been 
>able  to  discover  the  barge,  on  such  a  night,  in  time  to  have 
avoided  a  collision  and  consequent  injury.  If  you  find  that 
•he  would  not,  his  absence  would  not  be  such  negligence  as 
would  prevent  the  plaintiff  from  recovering." 

This  waa  calculated  to  convey  a  false  impression.  Where 
•a  vessel  is  guilty  of  such  a  fault  as  the  want  of,  or  an  in- 
sufficient lookout,  and  an  accident  happens,  she  must  show, 
:Xiot  only  .that  such  fault  did  not  probably  contribute,  but 
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that  it  could  not  by  any  possibility  have  done  so.  Dr. 
liUshington  says,  in  The  Mellona,  11  Jur.  784  : 

"  I  am  of  opinion,  in  point  of  law,  that  if  there  has  been 
previous  negligence  in  keeping  a  good  lookout,  then  that 
party  is  responsible  for  all  the  consequences  which  might, 
by  possibility^  have  been  prevented.  If,  indeed,  a  party  is  to 
blame,  but  by  no  possibility  whatever  could  injurious  conse- 
quences result  from  that  culpability,  then  the  court  might 
not  hold  him  responsible." 

In  the  case  of  The  Fennsylirania,  19  Wall.  126,  the  rule 
in  the  case  of  the  violation  of  a  duty  prescribed  by  statute, 
18  stated  thus  :  ''Although  if  it  clearly  appears  that  a  fault 
committed  by  a  vessel  has  had  nothing  to  do  with  a  disas- 
ter which  has  occurred,  the  liability  for  damages  is  against 
the  vessel  alone  which  has  produced  the  disaster,  still  where 
the  vessel  has  committed  a  positive  breach  of  statute,  she 
must  show  not  only  that  probably  her  fault  did  not  con- 
tribute to  the  disaster,  but  that  it  certainly  did  not,  that  it 
could  not  have  done  so.'' 

To  this  effect  also  are  The  Brig  Emily,  Olcott,  138; 
Northern  Indiana,  3  Blatch.  92  ;  The  Atlas,  10  Blatch.  459 ; 
JEteed  v.  Steamboat  New  Haven,  18  How.  482. 

The  numerous  authorities  cited  show  that  a  lookout  is 
indispensable,  and  that  an  omission  in  this  particular  is 
held  by  the  admiralty  courts  to  be  negligence,  as  matter  of 
law.  Negligence  is  generally  a  mixed  question  of  law  and 
fact,  to  be  submitted  to  the  jury,  under  proper  instructions. 
.  Bot  where  the  facts  are  admitted  or  undisputed,  the  ques- 
tion of  negligence  becomes  one  of  law. 

In  cases  of  persons  injured  at  railroad  crossings  it  is  held 
that  a  failure  to  use  one's  senses  to  discover  the  approach  of  a 
train,  when  so  doing  would  have  prevented  an  accident,  is 
negligence,  as  a  matter  of  law,  and  recovery  can  be  had. 
Artz  V.  a  E.  I.  ^  P.  B.  JR.,  34  Iowa,  153 ;  Gorten  v.  Erie  R. 
JR.,  46  N.  T.  660;  Reynolds  v.  Railroad,  58  K  T.  248; 
JUitehell  v.  Railroad,  64  N".  Y.  655 ;  Railroad  v.  Crawford, 
24  Ohio  St.  631 ;  Railroad  v.  Elliott,  28  Ohio  St.  340;  Penn- 
sylvania  J2.  JR.  v.  Rathgeby  ante,  66. 

Digitized  by  VjOOQ  IC 


148  SUPREME  COURT  COMMISSION  OF  OHIO. 

Bailroad  Co.  v.  Transportation  Co. 


We  think,  therefore,  that  the  admiralty  rule  should  be 
adopted  as  a  rule  of  our  common-law  courts,  and  that  tlie 
absence  of  a  proper  lookout  should  be  held  to  be  negli- 
gence, as  matter  of  law,  and  that  where  an  accident  happens 
the  party  in  fault  in  this  particular  will  be  responsible,  un- 
less able  to  show  by  clear  and  satisfactory  evidence,  that 
the  injury  could  not  possibly  have  been  avoided,  even  if 
there  had  been  a  proper  lookout. 

Should  it  clearly  appear  that  the  absence  of  a  lookout 
could  in  no  way  have  affected  the  result,  then  a  recovery 
can  not  be  had,  if  such  omission  werethe  only  fault,  as  in 
the  case  of  Shirley  v.  Richmond^  2  Woods,  58.  There  the 
court  say :  "  But  even  if  there  had  been  no  lookout,  it 
would  not  alter  the  case,  for  the  pilot  of  the  Richmond  (the 
defendant),  saw  the  Sabine  (plaintifi'^s  boat),  as  soon  as  she 
rounded  the  point,  which  was  at  as  early  a  moment  as  any 
man  on  the  lookout  could  have  seen  her."  And  the  sylla- 
bus of  the  case  is,  "A  neglect  to  keep  a  proper  lookout, 
which  does  not  in  any  way  contribute  to  a  collision,  can  not 
be  alleged  as  a  ground  on  which  to  recover  damages  caused 
by  the  collision.'* 

The  third  ground  of  alleged  contributory  negligence  is 
the  running  of  the  Rebecca  at  full  speed  just  above  and 
through  the  piers. 

It  appears  that  the  boat  came  on  with  a  full  head  of 
steam,  at  the  top  of  her  speed,  about  fourteen  miles  an 
}iour,  and  was  running  at  that  rate  when  she  struck  the 
barge. 

Defendant  asked  the  court  to  charge  that  if  the  usual 
course  of  navigation  was  to  run  the  piers  at  a  reduced 
speed,  the  boat  was  not  justified  in  using  full  speed,  and  if 
by  so  doing  the  collision  was  occasioned,  when  the  usual 
rate  -would  have  avoided  it,  there  could  be  no  recovery. 
This  was  refused  as  asked,  but  was  given  with  a  qualifica- 
tion, and  the  court  further  left  it  to  the  jury  to  say  whether 
this  style  of  running  was  dangerous  where  obstructions 
were  anticipated.  But  in  the  previous  part  of  its  charge 
the  court  had  in  effect  said  that  the  barge  ought  to  have 
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had  a  light  upon  it,  and  without  Buch  light,  the  pilot  was 
not  expected  to  he  on  the  lookout  for  it,  or  to  anticipate 
its  presence.  The  whole  effect  of  the  charge,  as  we  regard 
it,  being  that  the  pilot  might  run  at  any  rate  he  pleased,  and 
it  was  not  negligence.  The  court  might  not  have  meant . 
exactly  this,  but  the  jury  might  have  easily  inferred  it. 

On  this  subject  it  is  said  in  The  Pennsylvania  19  Wall.  134, 
quoting  from  the  case  of  The  Europa :  "  This  may  be  safely 
laid  down  as  a  rule  on  all  occasions,  fog  or  clear,  light  or 
dark,  that  no  steamer  has  a  right  to  navigate  at  such  a  rate 
that  it  is  impossible  for  her  to  prevent  damage,  taking  all 
precautions  at  the  moment  she  sees  damage  to  be  prob- 
able." 

That  an  undue  rate  of  speed  is  made  ground  of  condem- 
nation is  shown  by  numerous  admiralty  cases.  Newton  v. 
Stebbins,  10  How.  606 ;  McCready  v.  Goldsmith^  18  How. 
89;  Rogers  v.  St.  Charles,  19  How.  108;  The  Rose,  2  W. 
Rob.  2 ;  The  Syracuse,  9  Wall.  672 ;  The  Pepperrell,  1  Swabey 
12;  The  Vividy  1  Swabey,  88;  The  Despatch,  1  Swabey, 
138  ;   The  Perth,  3  Hagg.  415. 

Under  all  the  circumstances  of  the  case,  therefore,  we  can 
not  but  think  the  pilot  was  guilty  of  negligence  in  not 
slacking  his  rate  of  speed.  The  evidence  is  apparently 
conflicting  on  the  subject,  whether  it  is  best  to  slacken 
speed  in  running  piers.  But,  after  all,  this  conflict  may  be 
more  apparent  than  real.  We  understand  those  who  favor 
fast  work,  to  say  not  more  than  this :  That  when  the  pilot 
is  sure  of  bis  bearings,  and  knows  that  he  is  in  the  right 
course,  then  he  may  put  on  all  steam.  The  reason  given  is 
that  thus  the  danger  is  soonest  over,  the  boat  minds  her 
helm  better,  and  is  not  so  apt  to  be  carried  by  cross  cur- 
rents against  the  abutments.  But  certainly  no  boatman 
can  mean  to  say  that  it  is  a  desirable  or  prudent  course  of 
navigation  to  dash  headlong  at  bridge  piers,  not  knowing 
whether  his  boat  is  going  between  them  or  square  into 
them.  The  pilot  who  would  advise  or  justify  such  busi- 
ness would  surely  endanger  the  continuance  of  his  license. 

We  can  not  therefore  resist  the  conclusion  that  the  pilot 
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was  guilty  of  negligence,  to  use  no  stronger  term,  in  leav- 
ing the  proper  channel,  as  he  did,  with  no  lookout  to  assist 
him  in  his  untried  course,  and  running  his  boat  at  fourteen 
miles  an  hour,  at  a  locality,  the  dangers  of  which  at  all 
times,  and  under  most  favorable  circumstances,  required  a 
great  degree  of  caution.  And  we  think  the  court  should 
have  called  more  particular  attention  to  these  facts,  and  not 
allowed  the  jury  to  suppose  that  the  jnlot,  throughout  the 
whole  affair,  only  did  what  any  pilot  might  have  done,  and 
would  have  been  justified  in  doing. 

But  there  is  another  fact  in  the  case,  a  fact  which  impresses 
us  as  being  one  of  the  first  and  last  importance,  though  it  does 
not  appear  to  have  been  so  regarded  in  the  courts  below. 

We  have  thus  far  treated  the  management  of  the  pilot 
and  discussed  it,  as  though  he  was  perfectly  sure  of  his 
course,  and  was  running  his  boat  under  the  direction  of  full 
knowledge  and  the  best  advised  intelligence.  But  the  fact 
was  not  so.  It  clearly  appears  that  he  did  not  know 
where  he  was.  Had  he  been  bliud,  he  could  not  have  been 
more  completely  oblivous  to  all  his  surroundings,  than  he 
was,  at  the  moment  he  struck.  He  thought  and  still 
thinks  that  he  ran  between  piers  3  and  4,  and  that  he 
struck  something  upon  the  Virginia  side  of  No.  4. 

Counsel  for  defendants  in  error  appear  to  intimate  a 
doubt  as  to  the  course  the  boat  actually  took,  stating  it 
hypothetically,  "  if  she  did,"  go  between  piei'S  2  and  3. 
If  she  did  not,  if  she  went  between  3  and  4  and  struck 
something  moored  to  pier  4,  there  can  be  no  recovery  ia 
this  action,  for  it  is  not  pretended  that  plaintiff  in  error 
had  anything  lying  at  that  pier.  But  we  think  there  can 
be  no  doubt  about  this,  nor  can  there  be  any  doubt  of  the 
pilot's  error. 

At  what  point  he  lost  himself,  does  not  appear,  nor  can 
it  be  made  to  appear,  as  he  does  not  yet  seem  to  know  that 
he  was  lost.  But  it  must  have  been  some  distsince  above 
the  bridge,  probably  half  a  mile  or  more,  when  his  mistake 
began. 

Can  there  be  any  possible  degree  of  prudence  or  care  in 
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running  a  steamboat  through  dangerous  places  of  naviga- 
tion, at  full  speed,  with  no  watch,  in  the  night  time,  under 
the  gnidatice  of  a  pilot  who  does  not  know  where  he  is  nor 
whither  he  is  going? 

We  have  endeavored  to  show  that  running  a  boat  thus, 
when  managed  intelligently  would  be  a  grave  error;  how 
much  more  so,  when  to  all  this  is  superadded  the  further 
fact  of  total  ignorance  of  localities.  The  court  below  does 
not  seem  to  have  laid  stress  upon  this  all  important  fact, 
as  should  have  been  done.  It  illustrates  the  case  in  some 
of  the  x^oints  we  have  been  considering.  As  to  the  claim 
the  pilot  makes  that  there  should  have  been  a  light  on  the 
barge,  and  if  there  had  been  the  accident  would  not  have 
happened.  As  he  explains  himself,  the  trouble  with  him 
seemed  to  be  not  too  few  lights  but  too  many,  and  it  is 
therefore  difficult  to  see  how  more  could  have  helped  him. 
Having  clearly  mistaken  his  course,  he  endeavors  to  ac- 
count for  that  mistake  by  saying  that  he  saw  the  pier  lights, 
but  there  were  some  other  lights  upon  a  certain  steamboat 
lying  at  the  Parkersbnrg  wharf,  resembling  the  pier  lights 
in  appearance,  elevation  and  other  particulars,  and  these 
confused  and  caused  him  to  lose  his  reckoning.  As. he  was 
already  wildly  astray  as  to  where  he  was  going,  it  is  not 
certain  but  that  more  lights  might  have  increased  his  con- 
fusion, instead  of  having  any  opposite  eftect. 

The  relation  of  this  mistake  of  the  pilot  to  the  question 
of  a  necessity  for  a  lookout  is  obvious.  Had  there  been  an 
int<5lligcnt  officer  upon  the  hurricane  deck,  or  in  any  other 
place  projier  for  a  lookout,  and  had  he  been  wide  awake,  it 
18  hardly  within  the  range  of  possibility  that  lie  should  not 
have  been  able  to  discover  the  pilot's  error,  in  time  to  have 
avoided  danger.  Eitlier  he  would  have  discovered  the  mis- 
take or  demonstrated  his  own  incompetency,  as  the  pilot 
has  done.  No  better  case  could  be  found,  tlian  this  one,  for 
illustrating  the  propriety  and  wisdom  of  the  admiralty 
rules  upon  this  subject.  When  thecourt  said  to  the  jury : 
"  You  will  also  find  from  the  evidence  whethier  if  the  per- 
son on  watch  had  beeu  at  his  usual  place,  he  would  have 
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been  able  to  discover  the  barge,  on  suoh  a  night,  in  time  to 
have  avoided  the  collision  and  consequent  injury.  If  you 
find  that  he  would  not,  his  absence  would  not  be  such 
negligence  as  would  prevent  the  plaintiff  from  recovering;" 
it  would  have  been  more  pertinent  to  have  said  that  the 
absence  of  a  lookout  was  an  error  in  point  of  law.  Thus 
much  having  been  premised,  it  is  apparent  that  in  point  of 
fact  the  error  was  fatal  in  its  consequences. 

For  the  errors  to  which  we  have  referred,  we  think  the 
judgment  of  the  court  below  should  be  reversed. 

Judgment  reversed. 


Thb  Cincinnati,  Hamilton  and  Dayton  Railroad  Company 
f.  Theodorb  Sullivan,  Treasurer,  etc. 

1.  The  power  of  police  regulation  throughcut  the  state,  is  vested  in  the 

legislature,  and,  in  the  eicercise  of  this  power,  railway  companies  may 
constitutionally  be  required  to  light  such  portions  of  their  railways  as 
are  within  a  city  or  incorporated  village. 

2.  The  82d  chapter  of  the  municipal  code  of  1869,  which  authorizes  city 

and  village  councils,  by  ordinance,  to  require  such  lighting  to  be  done 
by  the  owners  of  such  railways,  and  on  their  failure  to  comply  with 
such  ordinance,  authorizes  the  council  to  procure  such  lighting  done  at 
the  expense  of  such  owners,  is  not  in  conflict  with  the  constitution  of 
the  state. 

8.  "When,  on  default  of  the  railway  company,  such  lighting  is  procured  to 
be  done  by  the  council,  the  expense  of  such  lighting- may,  by  the  c<»un- 
cil,  be  assessed  or  declared  a  lien  upon  any  of  the  real  estate  of  the 
railway  company  within  the  municipality. 

4.  The  liability  of  the  railway  company  to  pay  such  expense  can  only  be 
enforced  by  suit  or  action,  or,  in  the  language  of  the  constitution,  *'by 
due  course  of  law."  It  is  not  a  iax,  or  an  asaeasmenf  in  the  nature  of  a 
tax  for  local  improvements,  and  can  not  therefor  be  summarily  placed 
upon  the  county  duplicate  and  collected  as  a  tax  or  assessment  proper. 

6.  The  mode  of  collecting  such  charge  or  enforcing  the  lien  thereof,  pre- 
scribed by  the  lust  section  of  said  chapter  3*2,  is  by  suit  in  the  nan)e  of 
the  municipal  corporation,  in  a  court  of  competent  jurisdiction,  as  pointed 
out  in  th*  subsequent  sections  545  to  663,  inclusive. 

Error,  reserved  in  the  District  Court  of  Miami  county. 
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This  cause  came  into  the  District  Court  of  Miami 
couuty,  by  appeal  from  the  court  of  common  pleas,  in 
which  the  action  was  originally  brought  by  plaintiff*,  seek- 
to  enjoin  the  defendant,  as  treasurer  of  Miami  county,  from 
collecting  a  certain  alleged  assessment  of  (411,  which  had 
been  placed  on  the  tax  duplicate  of  the  county  for  collection, 
at  the  instance  and  for  the  benefit  of  the  incorporated  vil- 
lage of  Troy  in.  said  county.  The  facts  upon  which  the 
case  was  submitted  to  the  district  court,  appear  from  the 
pleadings,  and  an  agreed  statement  of  facts,  to  be  substan- 
tially as  follows : 

It  is  agreed  that  Clay  street  in  said  village  is  occupied  for 
its  entire  length  by  the  main  tracks  of  plaintiff's  road,  and 
for  the  greater  part  of  its  length  by  a  sidetrack  additional ; 
that  its  passenger  depot  is  on  the  southwest  corner  of  Clay 
and  Main  streets,  where  is  one  lamp-pqst,  and  that  its  freight 
depot  is  a  little  above  the  other,  and  upon  the  opposite  side 
of  Clay  street,  and  that  the  corner  opposite  the  passenger 
depot,  at  the  intersection  of  Clay  and  Main  streets,  is  occu- 
pied by  a  (large)  grocery  store  and  saloon ;  that  the  prop- 
erty adjoining  the  intersection  of  Clay  and  Water  streets, 
where  there  is  another  lamp-post,  is  occupied  bj^  a  liquor, 
ware,  and  sale-room  (wholesale),  while  above  it,  on  the  same 
Bide  of  Clay  street,  is  a  distillery,  and  that  the  properties 
respectively  adjoining  the  intersections  of  Clay  and  Frank- 
lin and  Clay  and  Canal  streets,  are  occupied  as  private  resi- 
dences, and  that  no  part  of  said  street  (Clay),  or  the  prop- 
erty adjoining  it,  is  occupied  or  used  by  the  railroad  com- 
pany except  as  above  stated;  that  said  Clay  street  is  used 
by  the  general  public  (as  a  common  and  public  street  and 
highway),  so  far  as  it  can  be  done  consistently  with  the  supe- 
rior right  of  the  railroad  company  to  use  the  same  for  the 
passage  of  trains  and  the  temporary  obstruction  caused 
thereby,  and  in  the  transaction  of  the  ordinary  and  usual 
railroad  business  connected  therewith. 

On  the  14th  day  of  September,  1869,  the  council  of  the  vil- 
lage of  Troy  passed  and  duly  published  the  following  ordin- 
ance: 
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"  An  ordinance  to  provide  for  the  lighting  of  the  track 
of  the  Dayton  and  Michigan  Railway,  within  the  corporate 
limits  of  the  incorporated  village  of  Troy,  Ohio. 

"  Sec.  1.  Be  it  ordained  by  the  council  of  the  incorpor- 
ated village  of  Troy,  that  the  Dayton  and  Michigan  Kail- 
way  Company  shall  be  and  are  hereby  required  to  light  the 
track  of  said  railroad  within  the  corporate  limits  of  said 
incorporated  village  of  Troy. 

"  Sec.  2.  Said  railroad  company  shall  be  required  to 
light  their  track  with  gas,  and  for  this  purpose  shall  be  re- 
quired to  erect,  upon  either  corner  of  the  junction  of  Clay 
street  (upon  which  said  track  is  situated)  with  Water,  Main, 
Franklin,  and  Canal  streets,  gas-posts  of  the  ordinary  size, 
together  with  all  necessarj'^  fixtures  therefor. 

"Sec  3.  The  number  of  hours  said  gas-lamps  shall  be 
required  to  be  lighted  shall  be  the  same  as  is  now  or  may 
hereafter  be  required  to  be  lighted  by  the  incorporated  vil- 
lage of  other  gas-lamps  within  its  limits  and  under  its  con- 
trol. 

*'Sec.  4.  Should  the  owner  or  owners  of  said  Dayton 
and  Michigan  Railroad  track  neglect  or  fail  to  light  said 
track  in  (conformity  with  the  provisions  of  this  ordinance, 
within  twenty  days  after  the  notice  thereof,  such  lighting 
of  said  track  shall  be  done  by  said  incorporated  village,  at 
the  expense  of  the  owner  or  owners  of  said  railway." 

It  is  admitted  that  notice  was  given  to  the  railroad  com- 
pany of  the  passage  of  the  ordinance  of  September  14, 
1869,  and  which  it  is  agreed  is  the  only  one  now  in  con- 
troversy so  far  as  the  order  to  light  the  street,  erect  lamp- 
posts, etc.,  is  concerned;  but  it  is  agreed  that  under  an  ar- 
rangement between  the  mayor  of  Troy  and  the  then  acting 
president  of  the  plaintiff,  the  cost  of  the  erection  of  the  said 
lamp-posts,  and  the  expense  of  lighting  the  same,  was  regu- 
larly paid  by  the  plaintiff  from  the  time  of  the  passage  of 
a  prior  ordinance  in  1866  to  that  of  the  passage  of  the  or- 
dinance of  1869,  now  in  controversy. 

That  plaintiff  refused  to  comply  with  said  ordinance,  and 
ever  since  has  and  still  does  so  neglect  and  refuse  to  comply. 
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On  the  22(1  day  of  April  1873,  the  village  council  duly 
passed  and  published  the  following  ordinance — 

"  Requiring  the  Cincinnati,  Hamilton  and  Dayton  Rail- 
road Company,  as  lessee  of  the  Dayton  and  Michigan  Rail- 
road, and  the  Dayton  and  Michigan  Railroad  to  pay  for 
lighting  the  track  of  the  said  Dayton  and  Michigan  Rail- 
road. 

"Sec.  1.  Be  it  ordained  by  the  town  council  of  the  in- 
corporated village  of  Troy,  that  there  be  and  is  hereby  as- 
sessed against  the  Cincinnati,  Hamilton  and  Dayton  Rail- 
road Company,  as  lespee  of  the  Dayton  and  Michigan  Rail- 
road, and  against  the  Dayton  and  Michigan  Railroad,  the  sum 
of  four  hundred  and  eleven  dollars  as  the  amount  due  the  vil- 
lage of  Troy  from  said  railroad  company,  for  lighting  the 
track  of  the  Dayton  and  Michigan  Railroad  through  said 
village,  from  the  first  day  of  May,  1869,  to  the  1st  day  of 
April,  1873. 

"Sec.  2.  That  the  sum  of  four  hundred  and  eleven  dollars 
be  and  is  hereby  assessed  against  the  east  side  of  lot  num- 
ber fifty-one  (51),  west  side  of  lots  numbered  ninety-one  (91), 
ninety-eight  (98),  ninety  (90),  and  ninety-nine  (99),  belong- 
ing to  the  Dayton  and  Michigan  Railroad,  in  said  village  of 
Troy,  and  that  the  same  shall  be  a  lien  on  said  lots  and 
parts  of  lots  or  parcels  of  ground,  and  placed  upon  the  tax 
duplicate  and  collected  as  other  taxes,  or  by  action  at  law, 
or  in  any  other  manner  council  may  hereafter  provide.'' 

It  is  agreed  that  in  May,  1873,  demand  was  made  of  the 
railroad  company  for  the  amount  of  the  gas  bill  ($411)  as- 
sessed against  it  under  the  ordinance  of  April  22, 1873,  and 
payment  thereof  was  refused,  and  that  payment  of  the  gas 
bills  from  May,  1869,  up  to  the  passage  of  said  ordinance, 
was  often  requested  and  refused. 

Afterward,  on  the  13th  day  of  May,  1873,  the  village  coun- 
cil adopted  and  duly  passed  the  following  resolution  : 

^^liesolvedj  That  the  corporation  clerk  be  and  is  hereby 
instructed  to  certify  the  gross  amount  assessed  at  last  coun- 
cil meeting  against  the  property  of  the  Dayton  and  Michi- 
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gaa  Railroad  Company  to  the  auditor  of  Miami  county, 
to  be  placed  upon  the  June  tax  duplicate  for  collectiou." 

In  pursuance  of  this  resolution,  the  said  alleged  assess- 
ment of  $411  was,  about  the  15th  day  of  May,  1873,  certi- 
fied to  the  county  auditor,  and  entered  on  the  tax  duplicate 
for  collection,  and  the  same  was  delivered  to  the  defendant, 
the  treasurer  of  the  county,  for  collection  as  other  taxes, 
upon  the  June  duplicate  for  1878. 

Plaintiff  thereupon,  on  the  9th  of  June,  1873,  filed  its 
petition  praying  for  an  injunction,  etc,  and  the  case  having 
been  brought  into  the  district  court  by  appeal,  was  by  that 
court  reserved  for  the  decision  of  the  supreme  court. 

James  Murray^  for  plaintiff. 

A.  B.  Byrkett  and  JB.  H.  WUliamSy  for  defendant. 

Scott  J.  Counsel  for  plaintiff  claims  that  the  ordinance 
of  September  14,  1869,  whereby  the  council  of  the  incor- 
porated village  of  Troy  assumed  to  impose  on  the  plaintiff 
an  obligation  to  light  the  track  of  its  railway,  passing  along 
Clay  street,  within  the  corporate  limits  of  the  village,  is 
wholly  unauthorized  and  invalid.  But  if  authority  to  pass 
such  an  ordinance  could  be  conferred  by  the  legislature  on 
the  council  of  any  city  or  incorporated  village  of  the  state, 
such  authority  was  clearly  given  by  the  32d  chapter  of  the 
municipal  code,  of  May  7, 1869  (66  Ohio  L.  220,  221).  So 
far  as  we  can  discover,  the  ordinance  Btrictly  follows  and 
in  no  way  transcends  the  powers  conferred. 

But  it  is  claimed  that  the  ordinances  which  this  chapter 
purports  to  authorize,  are  in  conflict  with  the  constitution 
of  the  state,  and  cannot  be  maintained,  either  as  the  imposi- 
tion of  a  tax  (which  the  constitution  requires  to  be  levied 
by  a  uniform  rule  upon  all  taxable  property),  or  as  an  assess- 
ment, such  as  that  instrument  authorizes.  Counsel  defines 
the  "assessment"  known  to  and  recognized  by  our  consti- 
tution and  laws,  as  "  local  impositions  upon  real  estate  for 
improvements,  directly  beneficial  to  it,  and  in  proportion  to 
the  benefits  conferred."     And  he  refers  to  the  case  of  HiU 
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V.  Hiffdon,  5  Ohio  St,  247,  where  the  court  (per  C.  J. 
Ranney),  speaking  of  aflsessments,  says :  '*  The  popular 
as  well  as  legal  signification  of  this  term,  has  always  indic- 
ated those  special  and  local  impositions  upon  property  in 
the  immediate  vicinity  of  an  improved  street,  which  were 
necessary  to  pay  for  the  improvement,  and  laid  with  refer- 
ence to  the  special  benefit  which  such  property  derived  from 
the  expenditure  of  the  money."  And  counsel  argues  with 
much  force,  that  the  imposition  upon  the  plaintiff  of  the 
whole  burden  of  lighting  the  track  of  its  railway  within 
the  limits  of  a  city  or  village,  which  inures  a«  much,  or 
more  to  the  benefit  of  others  than  of  itself  can  not  be  jus- 
tified as  an  assessment^  within  the  meaning  of  the  constitu- 
tion. 

From  these  views  we  are  not  disposed  to  dissent ;  nor  are 
they  controverted  by  counsel  for  defendant. 

On  the  contrary,  they  claim  that  the  ordinance  in  ques- 
tion, and  the  statute  which  authorizes  it  are  valid,  only  be- 
cause they  come  within,  and  are  the  exercise  of,  the  legis- 
lative power  "to  establish  police  regulations  throughout 
the  state ;  '*  and  they  say  that  the  sole  object  of  the  law  "  is 
the  protection  of  lives  and  property  as  well  of  passengers 
as  of  persons  not  on  the  cars,  from  the  danger  incident  to 
the  running  of  powerful  engines  of  destrnctiou  through  the 
streets  of  our  thickly  populated  towns  and  cities  during  the 
hours  of  darkness."  They  say  that  the  law  in  question  is 
of  the  same  nature,  and  is  as  unquestionably  valid  as  many 
other  statutes  which  have  been  uniformly  upheld  as  being 
within  the  proper  province  of  police  regulations.  Such, 
for  example,  are  the  statutes  requiring  railroad  companies 
"  to  fence  their  tracks ;  to  build  cattle-guards ;  to  whistle 
nt  road -crossings;  to  stop  at  railroad-crossings;  to  keep 
flagmen  at  street-crossings ;  to  provide  spark-arresters  for 
engines ;  to  regulate  rate  of  speed  through  towns  and  cities; 
to  keep  head-lights  of  certain  feflective  power  qpon  en- 
gine ;  to  place  bell  and  whistle  upon  engines ;  to  provide 
bridge  between  cars ;  to  provide  certain  kinds  of  heating 
and  lighting  apparatus  for  cars ;  to  keep  on  hand  certain 

Digitized  by  VjOOQ IC 


158  SUPREME  COURT  COMMISSION  OF  OHIO. 

Baih'oad  Go.  v,  Sullivan. 

means  of  escape  in  case  of  collision,  fire,  etc.,  and  many 
otliere  in  the  various  states,  which  the  courts  have  sus- 
tained." 

We  think  these  views  of  counsel  fop  defendant  in  error 
are  undoubtedly  correct.  The  legislation  in  question  was 
but  the  exercise  of  the  police  power  of  the  state,  which  is 
vested  in  the  legislature. 

"This  police  power  of  the  state,'*  says  C.  J.  Redfield, 
in  Thorpe  y.  Rutland  and  Burlington  R,  R,  Co,,  27  Ver. 
149,  "  extends  to  the  protection  of  the  lives,  limbs,  health, 
comfort,  and  quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  state.  According  to  the  maxim,  Sic 
utere  tuo  ut  alienum  non  IcedaSj  which  being  of  univereal  ap- 
plication, it  must,  of  course,  be  within  the  range  of  legis- 
lative action  to  define  the  mode  and  manner  in  which  every 
onemay  so  use  his  own  as  not  to  injure  others.  .  .  .  By 
this  general  police  power  of  the  state,  persons  and  property 
are  subjected  to  all  kinds  of  restraint  and  burdens,  in  order 
to  secure  the  general  comfort,  health,  and  prosperity  of  the 
state — of  the  perfect  right  of  the  legislature  to  do  which,  no 
question  ever  was,  or,  upon  acknowledged  general  princi- 
ples, ever  can,  be  made,  so  far  as  natural  persons  are  con- 
cerned." 

And  though  the  plaintiff  here  is  a  corporation,  yet  as  it 
was  incorporated  under  a  general  law,  which,  by  its  terms, 
is  subject  to  amendment,  modifications,  or  repeal,  we  think 
it  can  claim  no  exemption  from  the  power  of  police  regu- 
lations, to  which  natural  persons  are  subject  in  the  use  of 
their  property. 

In  our  system  of  government,  the  power  to  establish  po- 
lice regulations  has  been  left  with  the  state  governments, 
and  may  be  exercised  by  their  legislatures,  according  to 
their  judgment  and  discretion,  in  any  manner  not  incon- 
sistent with,  or  repugnant  to,  the  federal  or  respective  state 
constitutions.  Cooley  on  Constitutional  Limitations,  573,  et 
seq.  And  we  are  not  aware  of  any  constitutionjal  provision 
with  which  the  police  regulation  in  question  conflicts. 

Regarded,  therefore,  as  a  police  regulation  not  in  conflict 
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ivith  the  constitution,  we  think  it  clear  that  all  questions 
as  to  the  expediency,  necessity,  or  justice  of  the  enactment 
which  subjects  railroad  companies  to  the  burden  of  light- 
ing their  roads  within' the  corporate '  limits  of  cities  and 
villages  through  which  they  pass,  must  be  determined  by 
legislative,  and  not  by  judicial  discretion.  Cooley 's  Con.  Lim. 
168.  We  are,  therefore,  of  opinion  that  we  are  not  au- 
thorized to  declare  the  ordinance  here  drawn  in  question 
to  be  invalid,  as  an  exercise  of  the  police  power  conferred 
by  the  legislature  on  a  municipality.  And  if  such  a  duty 
can  constitutionally  be  imposed  on  a  railroad  company,  its 
performance  may  be  secured  by  necessary  sanctions.  And, 
certainly,  no  milder  sanction  could  be  effective  to  secure  the 
performance  ofthe  duty  imposed,  than  that  which  authorized 
the  performance  ofthe  duty  required,  by  the  municipality,  at 
the  expense  of  the  delinquent  railroad  company.  We  see 
no  reason,  therefore,  to  doubt  the  validity  of  the  legislation 
which  authorized  village  or  city  municipalities  to  light  the 
tracks  of  railroads  within  their  limits,  at  the  expense  of 
the  ownera  of  such  railroads,  when  they  should  neglect  or 
refuse  to  perform  the  duty  thus  lawfully  imposed  upon 
them;  and,  by  ordinance,  to  declare  such  expense  to  be  a 
lien  upon  any  or  all  of  the  real  estate  of  such  delinquent 
railway  company  within  the  limits  of  the  municipality. 
The  declaring  of  such  a  lien  is  a  remedial  measure,  resting 
in  the  discretion  of  the  legislature,  and  to  be  limited  only 
by  constitntional  inhibition. 

But  in  this  case,  the  village  of  Troy,  by  the  ordinance 
of  April  22, 1873,  not  only  assessed  the  sum  of  $411  upon 
the  plaintiff's  real  estate  within  the  village,  as  the  "  amount 
doe  the  village  of  Troy  from  said  railroad  company,  for 
lighting  it«  track  through  said  village,"  for  a  specified 
period  of  time,  and  declared  said  sura  to  be  a  lien  upon 
said  real  estate,  but  farther  declared  that  said  sum  should 
be  "placed  upon  the  tax  duplicate  and  collected  as  other 
taxes,  or  by  action  at  law,  or  in  any  other  manner  council 
inay  hereafter  provide."  And  the  village  council  subse- 
quently, on  the  18th  of  May,  by  resolution,  instructed  the 
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corporation  clerk  to  certify  the  amount  so  assessed  to  the 
auditor  of  the  county,  to  be  placed  upon  the  tax  duplicate 
for  collection.  We  think  this  action  of  the  council,  by 
which  it  assumed  to  convert  the  amount  which  it  alleged 
to  be  due  to  the  village,  as  the  expense  of  lighting  the 
plaintiff''s  railway  through  the  same,  into  k  tax,  or  an  as- 
sessment in  the  nature  of  a  local  tax,  was  unauthorized. 
If  the  village  had,  in  pursuance  of  the  statute,  performed 
a  duty  primarily  imposed  upon  the  plaintiflE",  it  had  un- 
doubtedly a  right  of  action  to  recover  the  amount  of  the 
expense  thereby  necessarily  incurred.  But  if  this  duty 
was  imposed,  not  in  the  exercise  of  the  power  of  taxation, 
or  assessment  in  the  nature  of  local  taxation,  the  cost  of  its 
performance  by  the  village  on  behalf,  or  at  the  expense  of, 
the  plaintiff,  couJd  not,  by  the  village  council,  be  converted 
into  a  tax  or  assessment  proper,  and,  as  such,  be  placed  on 
the  county  tax  duplicate  for  collection  as  "  o<A«r  taxes." 
The  cost  of  lighting  the  railway  was  a  claim  or  demand 
which  the  village  corporation  might  be  authorized  to  en- 
force (in  the  language  of  the  constitution)  "  by  due  course 
of  law,"  and  not  otherwise.  Bill  of  Rights,  sec.  16.  "  Dae 
course  of  law"  implies  and  requires  that  the  parties  litigant 
shall  each  have  a  day  in  court.  The  village  of  Troy,  in 
this  case,  claimed  to  have  a  right  to  demand  and  recover 
from  the  plaintiff  here  the  sum  of  $411,  for  services  ren- 
dered, which  were  properly  chargeable  to  the  plaintiff. 
Upon  all  questions  touching  the  validity  of  this  charge, 
the  regularity  of  the  proceedings  by  which  it  was  imposed, 
and  its  proper  amount,  the  plaintiff*  had  a  right,  under  the 
constitution  of  the  state,  to  a  judicial  trial. 

That  a  statute  purporting  to  authorize  pecuniary  claims, 
whether  between  natural  persons  or  corporations,  and 
which  are  not  in  the  nature  of  taxes,  general  or  local,  to 
be  placed  on  the  tax  duplicate,  and  collected  as  taxes, 
without  a  judicial  trial,  would  be  subversive  of  constitu- 
tional rights,  and,  therefore,  wholly  invalid,  is  too  clear  to 
admit  of  argument. 

And  it  is  by  no  means  apparent  that  the  legislature  in- 
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tended  any  such  unconstitutional  purpose  in  the  enactment 
under  consideration.  It  is  true  that  section  433  of  the 
municipal  code  provides  that  "  the  council  may  direct  the 
manner  in  which  the  expense  of  such  lighting  shall  be  as- 
se.'^sed ;  and  when  assessed,  the  amount  shall  be  due  and 
payable,  and  shall  be  a  lien  on  .  .  .  the  real  estate  of 
the  railway  company."  By  this  section  it  was,  doubtless, 
intended  to  give  the  village  council  power  to  declare  the 
expense  of  lighting  the  railroad  track  a  lien  upon  all,  or 
any  part  of  the  railway  company's  real  estate  within  its 
jurisdiction.  But,  by  designating  the  exercise  of  this 
power  as  an  "  assessment,"  we  are  not  to  suppose  that  ilie 
legislature  attempted  to  convert  into  an  actual  tax  or  local 
assessment  a  charge  not  imposed  in  -the  exercise  of  the 
power  of  taxation  or  assessment.  A  mere  name  could  have 
no  such  magic  power. 

The  manner  in  which  the  expense  of  such  lighting  may 
be  collected,  or  the  lien  thus  authorized  be  enforced,  is 
prescribed  by  the  following  section  (434) :  "  Such  charge 
miay  be  collected,  or  the  lien  enforced,  in  the  manner 
pointed  out  in  the  chapter  providing  for  the  assessment  of 
damages  and  expenses  for  making  public  improvements." 
Turning  to  the  chapter  referred  to,  we  find  that  it  provides, 
in  sections  545  to  553  inclusive,  that  the  owners  of  property 
upon  which  special  assessments  have  been  made  shall  be 
personally  liable  for  the  amount  of  the  assessments,  which 
may  be  recovered  by  a  suit  against  them  in  any  court  of 
competent  juris<liction,  in  the  name  of  the  corporation.  It 
is  also  provided  that  the  lien  upon  real  estate  may  be  en- 
forced in  any  court  having  general  jurisdiction,  in  the 
name  of  the  corporation,  and  that  the  court  of  common 
pleas  shall  have  jurisdiction  for  that  purpose,  though  the 
amount  involved  be  less  than  that  to  which  its  jurisdiction 
is  limited  in  other  cases. 

The  collection  of  a  charge,  or  the  enforcement  of  a  lien, 
in  this  manner,  whatever  might  be  the  ground  of  the  claim, 
would  be  "by  due  course  of  law,"  because  it  would  afford  to 
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all  parties,  a  judicial  trial,  and  a  full  opportunity  of  being 
heard,  and  would,  therefore,  in  that  respect,  not  be  op^ 
to  objection  on  the  ground  of  unconstitutionality.  And 
this,  we  have  no  doubt,  is  the  mode  of  collection  to  which 
section  434  was  intended  to  refer.  But  immediately  fol- 
lowing the  sections  in  chapter  48,  which  give  this  remedy, 
comes  section  654,  which  provides  as  follows:  "The  council 
may  order  the  clerk  or  other  proper  officer  of  the  corpora- 
tion to  certify  under  his  official  seal  any  unpaid  assessment 
or  tax  to  the  auditor  of  the  county  in  which  the  corporation 
is  situated,  and  the  amount  of  such  assessment  or  tax  so. 
-certified  shall  be  placed  upon  the  grand  tax  duplicate  of 
the  county  by  the  county  auditor,  and  shall,  with  ten  per 
cent,  penalty,  to  cover  the  interest  and  expense  of  collection, 
be  collected  with,  and  in  the  same  manner  as,  state  and 
county  taxes,  and  credited  to  the  corporation." 

There  is  no  doubt  that  the  legislature  might  authorize 
local  taxes  and  assessments  proper,  imposed  in  the  due  ex- 
ercise of  the  power  of  taxation  or  assessment,  to  be  thus 
collected  as  other  taxes.  But,  as  we  have  seen,  the  liability 
of  the  railway  company  to  pay  the  expense  incurred  in 
lighting  its  track  did  not  arise  from  the  exercise  of  any 
such  power.  It  was  a  statutory  liability,  arising  from  its 
failure  to  comply  with  a  police  regulation,  and,  like  other 
liabilities  of  a  similar  character,  could  only  be  enforced  by 
action.  Its  essential  nature  could  not  be  changed  by 
legislative  enactment.  Nor  do  we  suppose  the  legislature 
intended  anything  of -the  kind.  We  think  that  section  434 
adopts,  for  the  collection  of  a  charge  or  the  enforcement 
of  a  lien,  in  a  case  like  the  present,  the  mode  prescribed 
and  subsequently  pointed  out  in  sections  545  to  553. 

It  follows  that  the  council  of  the  village  of  Troy  had  no 
power  to  place  its  claim  or  charge  against  the  plaintiflEi 
which  was  wholly  unliquidated,  except  by  its  own  ex  parte 
finding,  on  the  county  duplicate  for  collection,  and  the 
defendant,  as  treasurer  of  the  county,  has  no  legal  right  to 
<;ollect  the  same,  as  a  tax  or  otherwise. 

Judgment  for  plaintiff. 

Johnson,  J.,  did  not  sit  in  this  case. 
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Evans  v.  Reynolds  bt  al.  \ 

1.  Judicial  notice  can  not  be  taken,  on  the  trial  of  a  case,  of  the  statutes  of  a 

foreign  country.  When  relied  on,  they  must  be  proved  by  competent 
evidence,  like  any  other  fact  material  to  the  case.  Nor  can  they  be  re- 
garded by  a  reviewing  court,  when  not  made  part  of  the  record  of  the 
case  sought  to  be  reviewed. 

2.  A  marriage,  solemnized  in  due  form,  is  presumed  to  be  lawful  until  some 

enactment  which  annuls  it  is  produced  and  proved  by  those  who  deny 
its  validity. 

3.  A  judgment  will  not  be  reversed  on  error  for  the  erroneous  admission  of 

evidence,  where  it  appears  from  the  record  that  the  fact  which  the  evi- 
dence tended  to  prove  was  admitted  by  the  party  seeking  the  reversal, 
and  that  the  evidence  was,  therefore,  in  no  way  prejudicial  to  him. 

4.  Where  depositions  were  sealed  up  and  indorsed  with  the  title  of  the 

cause,  the  name  of  the  officer  taking  the  same,  and  his  certificate  that 
they  were  by  him  addressed  and  transmitted  to  the  clerk  of  the  court 
where  the  cause  was  pending ;  and  the  depositions,  so  sealed  up  and  in- 
dorsed,  were  inclosed  in  another  envelope,  which  was  properly  addre^ed 
to  such  clerk,  but  the  outer  envelope  contained  no  other  indorsement : 
Neldy  to  be  a  substantial  compliance  with  section  847  of  the  code. 

Erkor  to  the  District  Court  of  Mahoning  county. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
•court. 

D.  M.  WUsoTiy  for  plaintiff  in  error. 
George  M.  TvMUj  for  defendants  in  error. 

Day,  Chief  Judge.  The  original  action  was  brought  in 
the  Court  of  Common  Pleas  of  Mahoning  county,  by 
!Noah  Reynolds  and  others  against  Margaret  Evans,  to  re- 
cover possession  of  two  lots  of  land.  Both  parties  claimed 
by  descent  from  Morgan  Reynolds,  who  died  seized  of  the 
laud  in  fee  simple.  Morgan  Reynolds  died  without  issue. 
The  plaintifi  in  the  action  claimed  to  be  his  next  of  kin. 
The  defendant  claimed  to  be  his  wife.  If  she  was  his  law- 
fnl  wife,  it  is  admitted  that«  under  the  statute  of  descents, 
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she  is  entitled  to  the  land.  That  she  was  married  to  Rey- 
nolds is  not  disputed.  But  the  plaintiffs  claimed  the  mar- 
riage to  be  void,  for  the  reason  that,  when  she  was  married 
to  Reynolds,  she  had  a  living  husband  by  a  former  mar- 
riage. Nor  did  the  defendant  deny  that  she  had  been  pre- 
viously married,  nor  that  her  husband  by  such  marriage 
was  living  at  the  time  of  her  marriage  with  Reynolds. 
But  she  claimed  that,  by  the  statutory  law  of  Great  Britain 
where  such  former  marriage  was  solemnized,  the  marriage 
was  void.  The  real  question,  therefore,  to  be  determined, 
was  whether  the  former  marriage  of  the  defendant  was 
void. 

On  the  trial,  a  printed  volume  of  the  statutes  of  Great 
Britain,  containing  an  act  relating  to  marriage,  was  given 
in  evidence ;  and  the  defendant  gave  evidence,  from  which 
it  was  claimed  that,  under  that  act,  the  marriage  of  the  de- 
fendant in  Great  Britain  was  void. 

The  court  rendered  judgment  against  the  defendant. 
She  moved  for  a  new  trial,  and  the  motion  was  overruled. 
To  the  overruling  of  the  motion  for  a  new  trial  the  de- 
fendant excepted,  and  took  a  bill  of  exceptions  purporting" 
to  set  out  all  the  evidence.  As  to  the  British  statute  relied 
on,  the  bill  of  exceptions  merely  states  as  follows  :  "  that 
the  plaintiffs  gave  in  evidence  cha[)ter  76  of  the  statutes  of 
the  Parliament  of  Great  Britain,  passed  in  the  fourth  year 
of  the  reign  of  George  IV,  relating  to  marriages,  contained 
in  a  printed  volume  of  statutes  purporting  to  have  been 
published  by  the  authority  of  Great  Britain."  But  a  copy 
of  the  act  is  not  made  part  of  the  bill  of  exceptions,  though 
what  purports  to  be  a  copy  is  furnished  to  us. 

We  can  not  take  judicial  notice  of  the  statutes  of  a 
foreign  country;  nor  could  the  court  below  on  the  trial  of 
the  case.  Foreign  statutes,  when  relied  on  by  a  party, 
must  be  proved  by  competent  evidence,  like  any  other  fact 
material  to  the  case.  They  can  not,  therefore,  be  regarded 
by  a  reviewing  court,  unless  they  are  made  part  of  the  rec- 
ord of  the  case  to  be  reviewed.  This  was  not  done  in  the 
case  before  us.    We  can  not,  therefore,  look  to  the  act,  it 
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'being  outside  of  the  record,  to  determine  whether  or  not 
the  court  below  erred  in  holding  that  it  did  not  invalidate 
the  marriage  in  question. 

The  record  clearly  shows  that  the  defendant  was  mar- 
ried in  Wales,  to  one  James  Williams,  with  whom  she 
lived,  as  her  husband,  for  a  number  of  years,  and  that  he 
was  living  at  the  time  she  married  Morgan  Reynolds,  the 
decedent.  She  was,  therefore,  incompetent  to  contract 
marriage  at  the  time  she  married  Reynolds,  unless  her  for- 
mer marriage  was  void.  But  that  marriage  must  be  pre- 
sumed to  be  lawful  till  some  enactment  which  annuls  it 
is  produced  and  proved  by  those  who  deny  its  lawful- 
ness. Carmichael  v.  The  State^  12  Ohio  St.  558.  The 
record  fails  to  show  that  the  defendant's  former  marriage 
was  unlawful.  We  can  not,  therefore,  say  that  the  court 
below  erred  in  holding  that  her  marriage  to  Reynolds  was 
void. 

It  is  claimed  that  the  court  of  common  pleas  erred  in 
overruling  an  exception  by  the  defendant  below  to  certain 
depositions  taken  by  the  plaintiff  in  Wales,  on  the  ground 
that  the  package  containing  the  depositions  was  not  pro- 
perly addressed  to  the  clerk  of  the  court. 

The  347th^section  of  the  code  provides  that  depositions 
taken  pursuant  to  the  code, "  shall  be  sealed  up  and  indorsed 
with  the  title  of  the  cause  and  the  name  of  the  oflScer 
taking  the  same,  and  by  him  addressed  and  transmitted  to 
the  clerk  of  the  court  where  the  cause  or  proceeding  is 
pending." 

Every  requirement  of  this  section  was  fully  complied 
with.  The  defect  complained  of  was,  that  the  address  to 
the  clerk  was  on  an  outer  sealed  envelope,  which  inclosed 
another  sealed  envelope  inclosing  the  depositions. 

The  address  to  the  clerk  was  on  the  outer  envelope  only ; 
but  the  inner  envelope  contained  all  the  requisite  indorse- 
ments, except  the  address  to  the  clerk.  This  was  a  sub- 
stantial compliance  with  the  statute.  The  depositions  were 
-sealed  up,  indorsed,  addressed,  and  transmitted  to  the  clerk. 
"This  was  all  that  was  required  by  either  the  letter  or  spirit 
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of  the  statute.  The  depositions  were  duly  received  by  the 
proper  clerk,  with  whom  they  remained  under  seal,  until 
they  were  opened  by  him,  at  the  request  of  the  defendant's 
attorney,  as  aathorized  by  law.  The  purposes  of  the  stat- 
ute could  have  been  no  more  eifectually  accomplished,  had 
the  address  to  the  clerk  and  requisite  indorsements  all 
been  on  the  same  envelope. 

On  the  trial  the  defendant  objected  to  the  giving  of 
these  depositions  in  evidence,  so  far  as  they  tended  to 
prove  the  marriage  of  the  defendant  to  James  Williams, 
But  the  court  permitted  them  to  be  read.  Though  we  are 
not  satisfied  that  either  of  them  are  inadmissible  for  the 
purpose  of  proving  the  marriage  in  question,  we  do  not 
deem  it  necessary  to  determine  whether  they  were  or  not; 
for  it  appears  from  the  record,  that,  on  the  trial,  the  de- 
fendant admitted  that  she  was  married  to  James  Wiliams, 
and  therefore  she  was  not  prejudiced  by  the  depositions. 
The  controversy  turned,  not  upon  the  fact  of  the  mariage, 
but  upon  the  validity  of  the  marriage.  The  admission  of 
this  evidence,  then,  so  far  as  it  tended  to  prove  the  mar- 
riage admitted  by  the  defendant,  which  was  the  whole  ex- 
tent of  the  exception,  not  being  to  the  prejudice  of  the 
plaiutift'  in  error,  is  not  a  sufficient  ground  for  a  reversal  of 
the  judgment. 

Nor  is  there  any  foundation  in  fact,  if  there  could  be 
one  in  law,  for  the  point  made  for  the  plaintiff  in  error, 
based  on  her  long  separation  from  her  husband,  James 
Williams,  and  want  of  knowledge  in  respect  to  him,  when 
she  married  Morgan  Reynolds,  the  decedent.  The  evi- 
dence shows  that  she  left  Williams  in  Wales,  and  came  to 
America  with  another  man ;  that  Williams  has  ever  re- 
sided in  the  neighborhood  where  they  were  married  and 
lived,  and  that  she  knew,  or  had  the  means  of  knowing,, 
that  he  was  living  when  she  married  Morgan  Reynolds. 

Judgment  affirmed. 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1877.  167 

Grepel  v.  The  State. 


Grbpbl  V.  The  State  op  Ohio. 

1.  By  section  1  of  the  act  of  April  5,  1866  (S.  &  S.  748),  it  is  made  unlawful 

for  any  person  to  furnish  intoxicating  liquor  to  a  minor,  knowing  him 
to  be  such,  with  intent  that  the  minor  shall  drink  the  intoxicating 
liquor,  unless  given,  or  ordered  to  be  given,  by  a  physician  in  the  regu- 
lar line  of  his  practice. 

2.  On  the  trial,  under  an  indictment  charging  the  defendant  ^iih  fumUhin^ 

spirituous  liquor  to  a  minor  to  be  drank  by  such  minor,  knowing  him  to 
be  a  minor,  a  written  order  from  the  father  of  the  minor  to  the  defend, 
ant  directing  him  to  aell  beer  to  his  minor  son  until  forbidden  by  him, 
is  not  competent  testimony  for  the  defense. 
8.  Where  the  transaction  amounts  to  a  sale  of  intoxicating  liquor  not  to  bo 
drank  by  the  minor,  and  the  indictment  is  under  the  act  of  May  1, 1854| 
for  a  Bale  to  a  minor,  such  written  order  would  be  competent  testimony 
for  the  defense. 

Error  to  the  Court  of  Common  Pleas  of  Lorain  county* 

The  facts  suflBciently  appear  in  the  opinion. 

•7.  M.  Mordy  for  plaintiff  in  error. 

George  P.  Metcalfe  prosecuting  attorney,  for  the  state. 

AsHBURN,  J.  At  the  May  term  of  the  Lorain  county 
Court  of  Common  Pleas,  1874,  Julius  Grepel  was  indicted. 
The  offense  charged  was  furnishing  intoxicating  liquors  ta 
one  James  Stevel,  a  minor,  to  be  drank  by  liim,  Grepel  at 
the  time  knowing  James  Stevel  to  be  a  minor,  and  that  the 
intoxicating  liquors  so  furnished  by  Grepel  to  James  was 
not  given  by  a  physician  in  the  regular  line  of  his  practice. 

At  the  trial,  the  charges  of  fact  in  the  indictment  were 
fully  sustained  by  the  proofs.  As  a  justification  the  de- 
fendant, on  his  part,  offered  to  give  in  testimony  a  writing 
purporting  to  be  the  consent  of  one  Jacob  Stevel,  the  lather 
of  the  minor,  James,  auihorizing  defendant  to  sell  beer  to 
his  sons.    The  state  objected  to  the  writing  going  in  a& 
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evidence  for  any  purpose.     The  objection  being  sustainedy 
defendant  excepted. 

On  his  conviction,  defendant  made  a  motion  for  a  new 
trial,  and  assigned,  as  a  chief  reason  therefor,  that  the  court 
had  erred  in  ruling  out  the  written  permission  of  Jacob 
Stevel  to  defendant  to  sell  beer  to  his  sons,  of  whom  James 
was  one.  On  the  overruling  of  his  motion  for  a  new  trial, 
defendant  took  a  bill  of  exceptions,  in  which,  among  other 
things,  U  a  copy  of  the  rejected  paper.  It  was  written  in 
German  in  the  original,  but  a  copy,  as  translated,  is  found 
in  the  bill  of  exceptions,  and  reads  thus: 

"  Elyria,  June  23, 1873. 

^^  Friend  Loid  Geipel  ^  Co. — I  give  you  the  privilege  to 
sell  beer  to  my  sons  at  any  time  they  wisli  for,  until  I  for- 
bid it.  Respectfully  yours, 

"Jacob  Stevel." 

The  refusal  of  the  court  to  allow  this  paper  to  go  in  evi- 
dence to  the  jury,  is  the  only  question  argued  by  counsel, 
and  the  only  one  we  will  consider. 

The  indictment  charges  the  defendant  with  a  violation 
of  one  of  the  provisions  of  section  1  of  the  act  of  1866  (S.  & 
S.  748),  which  is  supplementary  to  the  general  liquor  law 
of  May  1,  1854. 

So  much  of  the  section  as  defendant  is  charged  with 
violating,  and  material  here,  is  as  follows:  "That  it  shall 
be  unlawful  for  any  person  or  persons  ...  to  buy  for, 
or  furnish  to,  any  minor,  to  be  drank  by  such  minor,  any 
intoxicating  liquors  whatsoever,  unless  given  by  a  physician 
in  the  regular  line  of  his  practice." 

Under  this  provision,  the  offense  consists,  chiefly,  of  two 
elements. — ^1.  Furnishing  intoxicating  liquor  to  a  minor; 
2.  Fnrnishinir  it  with  the  intent  that  it  shall  be  drank  by  the 
minor.  The  law  prohibits  all  persons  from  furnishing  in- 
toxicating liquors  to  minors,  to  be  drank  by  them,  with  the 
single  exception,  that  it  may  be  given  to  the  minor  by  a 
physician,  as  medicine,  in  the  due  course  of  his  practice. 

Section  2  of  the  act  of  May  1, 1854,  provides :  "  That  it 
shall  be  unlawful  for  any  person  or  persons,  by  agent  or 
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-otherwise,  to  sell  intoxicating  liquors  to  minors,  unless  upon 
the  written  order  of  their  parents,  guardian,  or  family 
physician."     S.  &  C.  1431. 

Under  this  section,  the  vendor  of  intoxicating  liquors, 
holding  a  written  order  from  the  persons  named  in  the 
statute,  may  sell  intoxicating  liquors  to  the  minor  child, 
ward,  or  patient,  without  incurring  the  penalties  provided 
for  a  violation  of  the  section.  But  no  order,  verbal  or 
written,  will  exempt  that  person,  who  buys  for  or  furnishes 
to  a  minor,  knowing  him  to  be  such,  intoxicating  liquors 
to  be  drank  by  the  minor,  from  the  penalties  of  the  act  of 
1866.  A  physician  may  furnish  it  to  a  minor  in  the  regular 
line  of  his  practice,  and  no  other  person  is  authorized  to 
do  so. 

The  act  of  1854  prohibits  a  sale  of  intoxicating  liquors  to 
a  minor,  unless  upon  the  order  of  his  parents,  guardian,  or 
family  physician.  The  act  of  1866  reaches  further,  and 
prohibits  all  persons  whomsoever  to  buy  for  or  furnish  in- 
toxicating liquors  to  a  minor,  to  be  drank  by  him,  unless 
given  to  him,  as  medicine,  by  a  physician  in  the  regular 
line  of  his  practice.  The  conditions  that  will  excuse  and 
-exhonorate  the  vendor  of  intoxicating  liquors,  under  the 
former  statute,  will  not  avail  one  who  furnishes  it  in  viola- 
tion of  the  latter. 

Plaintiff  in  error  claims  that  the  act  of  1866  should  be 
read  as  part  of,  and  in  connection  with,  section  2  of  the  act 
of  1854.  We  do  not  think  so.  They  define  distinct  of- 
fenses, and,  while  providing  penalties  in  kind,  the  penal- 
ties differ  materially  in  degree. 

The  penalty  provided  for  a  violation  of  the  provisions  of 
section  2  of  the  act  of  1854,  is  "  shall  forfeit  and  pay  a  fine 
of  not  less  than  five  nor  more  than  fifty  dollars,  or  be  im- 
prisoned in  the  jail  of  the  county  for  not  less  than  ten  nor 
more  than  thirty  days,  or  both  of  them,  at  the  discretion  of 
the  court."  While  the  penalty  provided  for  a  violation  of 
section  1  of  the  act  of  1866  is,  to  "  forfeit  and  pay  a  fine  of 
nofrless  than  ten  nor  more  tl^an  one  hundred  dollars,  or  be 
imprisoned  in  the  jail  of  the  county  for  not  less  than  ten  nor 
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more  than  thirty  days,  or  both  of  them,  at  the  discretion  of 
the  court."  This  grading  of  the  penalty,  alone,  affords  suffi- 
cient  reason  why  section  1  of  the  act  of  1866  can  not  be  read 
with,  and  treated  as  part  of,  section  2  of  the  act  of  1854. 

As  the  acts  provide  penalties  for  distinct  offenses,  each 
oiuBt  be  construed  and  applied  as  if  the  other  had  never 
been  enacted. 

The  written  order  of  Jacob  Stevel  to  sell  beer  to  his  sons, 
would  probably  protect  defendant,  if  indicted  for  unlaw- 
fully selling  intoxicating  liquor  to  his  minor  son ;  and,  in 
such  case,  would  have  been  competent  testimony.  This  in- 
dictment, however,  does  not  charge,  nor  the  proven  facts  tend 
to  show,  an  unlawful  sale,  but  charges  the  defendant  with 
furnishing  intoxicating  liquor  to  a  minor,  to  be  drank  by 
the  minor,  defendant  knowing  him  to  be  such,  and  was  not 
given  to  him  by  a  physician  in  the  regular  line  of  his  prac- 
tice. 

Therefore  the  written  order,  proposed  to  be  offered  in  evi- 
dence by  defendant,  could  afford  him  no  protection ;  was 
not  competent  testimony,  and  was  properly  excluded  from 
the  jury. 

Judgment  of  the  court  of  common  pleas  affirmed,  and 
case  remanded  to  that  court  for  execution. 

Johnson,  J.  I  concur  with  the  judgment  on  the  ground 
that  the  bill  of  exceptions  does  not  show  that  the  transac- 
tion amounted  to  a  sale  of  liquor,  contrary  to  the  act  1854. 
If  it  did,  then  the  written  order  of  the  father  rendered  the 
wtile  lawful,  and  was  admissible  evidence.  The  act  of  1866 
intends  to  punish  the  act  of  furnishing  liquor  to  a  minor, 
not  amounting  to  sale.  If  it  does  amount  to  a  sale,  it  is 
covered  by  the  act  of  1854,  an  I  is  not  an  offense  under  the 
act  of  1866. 

These  two  statutes  provide  for  different  acts,  and  an  in- 
noemt  sale,  under  the  act  of  1854,  can  not  be  punished  un- 
der the  act  of  1866,  as  an  unlawful  furnishing  of  liquor. 
The  prosecuting  attorney*  can  not,  by  his  election,  convert 
u  lawful  sale  into  an  unlawful  furnishing. 
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Roberts  v.  The  State. 

An  indictment  under  tlie  seventh  section  of  "  an  act  for  the  prevention  of 
gaming"  (1  S.  &  G.  676),  which  charges,  that  the  defendant  "did  un- 
lawfallj  play  at  a  certain  game  called '  poker/  for  a  large  sum  of  money, 
to  wit,  for  the  sum  of  two  dollars,  by  means  of  a  certain  gaming  de- 
vice, to  wit,  a  pack  of  cards;"  is  sufficient,  without  stating  the  name 
or  names  of  the  persons  with  whom  he  played.  Davis  v.  The  State^  7 
Ohio  (pt.  1),  2H  and  Buck  v  The  State,  1  Ohio  St.  61,  distinguished. 

Eebor  to  the  Common  Pleas  Court  of  Morgan  county. 

M.  L.  Jones  and  M  M.  Kennedy^  for  plaintiiF  in  error: 
The  indictment  did  not  state  the  names  of  the  parties 
with  whom  the  plaintiff  in  error  played.  We  claim  that 
the  indictment,  to  be  good,  must  either  state  the  names  of 
the  parties  with  whom  the  accused  played,  or  recite  the 
feet  that  the  name  of  such  party  or  parties  is  to  the  grand 
jurors  unknown.  See  2  Bishop  on  Crim.  Proced.  §  447 ; 
1  Bishop  on  Crim.  Proced.  §§  297-303 ;  Davis  v.  Ohio,  7 
Ohio,  204;  Buckw.  Ohio,  1  Ohio  St.  61 ;  Butler  v.  The  State, 
5  Blackf.  280.    See,  also.  State  v.  Iroin,  5  Blackf.  343. 

Johnson,  J.  The  plaintift*  in  error  was  indicted,  con- 
victed, and  sentenced  under  section  7  of  "  an  act  for  the 
prevention  of  gaming."     1  S.  &  C.  664. 

That  section  provides:  "  That  if  any  person  shall  play  at 
any  game  whatsoever,  for  any  sum  of  money,  or  otlier 
property  of  any  value,  .  .  .  every  such  person  shall," 
etc.,  "  on  conviction  thereof,  be  fined,"  etc.  This  indict- 
ment charges  (omitting  formal  parts),  that  the  plaintiff  in 
error  *'  did  unlawfully  play  at  a  certain  game  called  ^  po- 
ker,' for  a  large  sum  of  money,  to  wit,  for  the  sum  of  two 
dollars,  by  means  of  a  certain  gaming  device,  to  wit,  a  pack 
of  cards,"  etc. 

A  motion  to  quash,  on  the  ground  that  the  indictment 
was  defective,  in  not  stating  the  names  of  the  person  or 
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peraons  with  whom  the  game  was  played,  was  overruled, 
and  an  exception  was  taken. 

The  same  question  was  then  raised  by  demurrer,  and 
again  during  the  trial. 

We  have  already  had  occasion  to  consider  the  question 
here  involved,  Carper  v.  The  State,  27  Ohio  St.  272.  Al- 
though that  case  was  determined  chiefly  on  other  grounds, 
yet  what  was  there  said  touching  the  sufficiency  of  such 
an  iTidictment  is  now  re-affirmed.  Numerous  authorities 
may  be  cited  in  support  of  this  conclusion.  The  Slate  v. 
Prescott,  33  N.  H.  212 ;  Coggins  v.  The  Slate,  7  Porter  (Ala.), 
263 ;  Huffman's  case,  6  Rand.  685 ;  McGuffey  v.  The  State, 
4  Texas,  156 ;  The  State  y.  Ake,  9  Texas,  332 ;  Haran  v. 
The  State,  24  Texas,  161 ;  The  State  v.  McBride,  8  Hum- 
phreys, 66 ;  Hulsted  v.  Com.,  5  Leigh,  724. 

Some  of  these  cases,  as  well  as  the  cases  cited  by  the 
plaihtift's  in  error,  turn  upon  the  wording  of  the  statutes 
of  the  different  states. 

On  this  point  it  has  been  well  said,  the  decisions  in  the 
different  states  are,  by  no  means,  harmonious,  nor  do  they 
all  proceed  upon  just  principles.  2  Bishop's  Crim.  Proced. 
§  4H7, 

Crmiisel  rely  on  Davis  v.  The  State,  7  Ohio  (pt.  1),  204, 
and  Back  v.  The  Slate,  1  Ohio  St.  61. 

Ill  Davis  V.  The  State,  it  was  held,  that  to  constitute  a 
good  indictment,  under  the  ninth  section  of  this  statute,  for 
suffti ing  gaming  by  others,  in  a  house  or  building  in  pos- 
session of  the  defendant,  it  must  state  the  names  of  the 
persnns  who  were  suffered  to  play. 

Ill  Buck  V.  The  SVde,  the  same  rule  was  applied  to  the 
first  section  of  the  act  of  1846,  for  permitting  gambling  in 
defendant's  house  or  building,  and  Davis  v.  The  State  was 
folbtvvod. 

Tv>  eonstitute  an  indictable  offense,  under  either  of  these 
statutes,  two  different  acts  must  be  charged  and  proved: 

1.  That  some  third  parties  were  guilty  of  violating  the 
provisions  against  gambling. 
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2.  That  the  party  charged  was  guilty  of  suflFering  or  per- 
mitting such  unlawful  act  in  his  huilding  named. 

These  two  essential  elements  were  involved  in  the  oflFenses 
charged  in  Davis  v.  The  State,  and  in  Buck  v.  The  State.  Good 
pleading  would  therefore  require  that  in  such  cases  the  in- 
dictment should  advise  the  accused  of  the  names  of  the 
persons  whom  he  suffered  or  permitted  to  gamble  on  his 
premises,  in  order  that  a  completed  offense  be  charged. 

Under  the  7th  section,  the  offense  consists  of  the  single 
act  of  playing  with  a  gaming  device  for  money.  This  act 
is  a  completed  offense. 

This  indictment  contains  a  plain  and  unmistakeable 
charge  that  defendant  violated  this  section.  It  is  couched 
in  the  words  of  this  statute.  No  substantial  right  of  the 
accused  is  prejudiced.  The  indictment  is  in  the  form  in 
common  use  (Warren's  Crim.  Law,  630),  and  clearly  de- 
scribes the  act  constituting  the  offense. 

Butler  V.  The  State,  5  Blackford,  280,  and  The  State  v.  Irvin, 
6  Blackford,  843,  relied  on  by  plaintiffs,  rest  upon  the  au- 
thority of  Davis  V.  The  State,  which  we  have  shown  is  under 
a  different  section  of  our  statute. 

Judgment  affirmed. 


DiBBOLD  V.  Powell  bt  al. 

1.  Whether  or  not  the  continuance  of  a  cause  shall  be  granted  or  refused, 

is  a  matter  of  judical  discretion,  and  error  can  not  be  predicated  of  the- 
action  of  the  court  in  that  behalf,  unless  in  case  of  an  abuse  of  that  dis- 
cretion. 

2.  P.  sued  D.  for  merchandise,  claiming  the  contract  to  be  that  the  merchan- 

dise was  deliverable  on  the  cars  at  R.,  the  beginning  of  the  railroad  route 
while  D.  claimed  it  was  deliverable  at  M.,  the  end  of  the  railroad  route. 
D.  having  received  and  paid  for  three  car  loads,  denied  having  received 
any  more.  In  this  state  of  the  case  it  is  competent  for  D.  to  show  that 
only  six  car  loads  in  all  had  been  shipped  to  him  from  R.  to  M.  during 
the  time,  and  that  three  of  the  six  were  shipped  by  a  party  other  thanP^ 

Ebror  to  the  District  Court  of  Marion  county. 
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Powell  &  Bro.  brought  suit  in  the  court  below  to  recover 
of  Diebold,  the  sum  of  $806,  for  23,000  feet  of  walnut  lum- 
ber sold  and  delivered  in  the  cars  at  Richwood,  Union 
county,  Ohio,  prior  to  17th  of  November,  1870.  The  pay- 
ment of  $500  on  account  is  admitted,  and  judgmeut  a^^ked 
for  the  balance,  $305,  with  interest  from  November  17, 1870. 

The  answer  denies  the  purchase  of  23,000  feet  of  lumber, 
and  defendant  avers  that  on  or  about  17th  November,  1870, 
he  bought  of  plaintiffs,  15,000  feet  of  lumber  at  |35  per  M., 
to  be  delivered  on  the  cars  at  Marion,  Marion  county,  Ohio, 
free  of  charge  to  him  ;  that  the  plaintiffs  failed  to  do  as  they 
had  agreed,  only  furnishing  a  less  amount,  and  of  inferior 
quality ;  that  defendant,  therefore,  had  overpaid  the  plaintite, 
and  sets  up  a  counter-claim  to  the  extent  of  $147. ^^q.  A 
reply  denies  the  allegations  of  the  answer. 

Upon  the  first  trial,  a  verdict  was  found  for  the  plaintiff", 
for  $340. lYo  •  Upon  the  second  trial,  there  was  also  a  ver- 
dict for  the  plaintiffs,  in  the  sum  of  $287. i^^.  A  motion 
for  new  trial  was  overruled,  and  bill  of  exceptions  taken,  em- 
bodying all  the  testimony. 

In  the  course  of  the  trial  the  testimony  of  the  agents  of 
the  A.  &  G.  W.  R.  R.  Co.,  at  Richwood,  was  given  and 
the  books  of  the  railroad  offered  in  evidence.  These  books 
and  the  testimony  of  the  agents  show  that  in  October  and 
November,  1870,  six  car  loads,  and  no  more,  of  walnut  lum- 
ber, were  shipped  from  Richwood  to  Marion,  to  Diebold. 
The  dates  of  the  shipments  are  given,  and  the  number  of 
the  way-bills,  for  the  purposes  of  identification.  The  books 
or  way-bills,  however,  while  they  show  who  was  the  con- 
signee, do  not  show  who  was  the  consignor,  except  in  a  sin- 
gle instance.  In  that  one  the  Powells  are  the  shippers. 
Neither  can  the  agents  tell  who  shipped  the  lumber.  Of 
the  six  cars  so  consigned  to  Diebold,  one  was  shipped  Octo- 
ber 18th,  one  October  19th,  and  one  October  20th ;  the  other 
three  November  16,  November  17  ,^nd  November  21. 1870. 

Diebold  then  offered  in  evidence  the  deposition  of  Clark 
Decker,  the  important  part  of  which  was  ruled  out — ^that 
part  tended  to  show  that  Decker  shipped  to  Diebold,  from 


Digitized  by  VjOOQ  IC 


DECEMBER  TERM,  1877.  175 

Diebold  v.  Powell. 

Kichwood  to  MarioD,  three  car  loads  of  lumber,  on  or  about 
the  18th,  19th  and  20th  of  October,  1870. 

William  Graham,  who  was  in  the  employ  of  Decker  in 
the  fall  of  1870,  also  gave  his  deposition,  in  which  he  states 
that  he  helped  Decker  to  load  three  cars  at  Bichwood,  and 
generally  corroborates  Decker ;  all  of  which  was  ruled  out, 
due  exception  being  taken. 

When  the  case  was  called  for  trial  iu  the  court  below,  de- 
fendant being  absent,  his  counsel  moved  for  a  continuance, 
and  various  affidavits  pro  and  con  were  ottered,  but  the 
continuance  was  refused.     This  refusal  is  assigned  for  error. 

The  court  of  common  pleas  rendered  judgment  on  the 
verdict  of  the  jury  rendered  in  the  seconil  triul.  A  petition 
in  error  was  filed  in  the  district  court,  and  the  judgment 
affirmed,  whereupon  a  petition  in  error  was  filed  in  the  su- 
preme court. 

H.  T.  Van  Fleet,  for  plaintiff'  in  error. 
De  Witt  ^  Hoffman  and  Johnson  ^  Scojieldy  for  defendants 
in  error. 

Wrioht,  J.  With  regard  to  the  matter  of  continuance, 
Diebold,  the  defendant,  was  in  Cincinnati  at  the  time  his 
trial  came  on,  and  avers  tliat  he  was  sick  there  and  unable 
to  travel.  The  fact  of  any  serious  indisposition  is  severely 
contested,  and  the  matter  is  so  doubtful  in  its  appearance, 
that  a  court  of  error  could  not  undertake  to  interfere. 
Questions  of  this  kind  are  within  the  sound  discretion  of  the 
court  before  which  the  cause  is  pending,  and  nothing  short 
of  an  abuse  of  that  discretion  would  justify  a  reversal. 
Perhaps  a  case  might  be  made,  where  a  reviewing  court 
would  be  called  upon  to  act,  but  such  is  not  the  case  be- 
fore us. 

Plaintiffis  below  claimed  that  the  contract  was  to  deliver 
23,000  feet  of  lumber,  on  the  cars  at  Richwood,  and  gave 
evidence  tending  to  prove  that  state  of  case.  Upon  tlie 
other  hand,  defendant,  Diebold,  claimed  the  contract  to  be, 
that  the  lumber  was  to  be  delivered  on  the  cars  at  Marioh  ; 
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Bictiwood  being  the  begianing,  and  Marion  the  end  of  the 
route.  K  the  contract  clearly  was,  or  was  admitted  to  bo 
as  plaintiffs  claimed  it,  and  that  the  lumber  was  deiivrrable 
at  Rich  wood,  there  might  have  been  some  degree  of  plausi- 
bility in  rejecting  the  testimony  of  Decker  and  Gruliaiu. 
That  testimony  went  to  show  this  state  of  fact. 

Tlie  railroad  books  and  agents  tended  to  prove,  in  fact 
did  |»rove,  as  there  was  no  contradiction  of  them,  that  iu 
October  and  November,  1870,  six  car  loads  of  lumber  and 
no  more  were  shipped  from  Richwood  to  Diebold  at 
Marion.  Decker's  evidence  is  to  the  eft'ect  that  he  shipped 
three  of  these  car  loads  himself  to  Dieboid,  so  that  there 
were  only  three  car  loads  left  for  Powell  &  Co.  to  have 
s^hipped.  The  evidence  tends  to  show  that  Diebold  did  re- 
ceive about  the  amount  of  three  car  loads,  for  which  he 
paid,  but  he  denies  having  received  any  more. 

If  plaintiffs'  view  of  the  case  is  correct,  and  the  lumber 
was  deliverable  at  Richwood,  it  might  be  irrelevant  to  show 
how  much  was  received  at  Marion.  But  now  comes  the 
defendant  and  takes  issue  with  the  plaintiff,  affirming  that 
the  lumber  was  not  deliverable  at  Richwood,  but  at  Marion. 
If  tins  latter  view  is  correct,  it  is  all  important  to  show  that 
no  more  than  three  car  loads  came  to  Marion,  consigned  to 
him.  This  he  offered  to  do  by  showing  that  but  six  cars  in 
all  came  over  the  railroad,  to  him,  during  the  time  covering 
tho  transaction.  Then  Decker  shows  that  of  these  six  he 
sent  three,  leaving  but  three  for  Powell,  which  were  re- 
ceived and  paid  for. 

There  was  error,  therefore,  in  excluding  the  testimony  of 

Decker  and  Graham,  and  for  this  the  judgment  must  be 

reversed. 

Judgment  accordingly. 


\ 
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BiRDSALL  V.  Heacock. 

1.  A  letter  addressed  to  a  lumber  merchant  in  the  following  language  r 

*<  Please  send  my  son  the  lumber  he  asks  for,  and  it  will  be  all  right,"  ia 
a  guaranty  that  the  lumber  sold  and  delivered  to  the  son,  at  the  time 
of  its  presentation,  will  be  paid  for. 

2.  But  such  guaranty  is  not  eoniinuvig,  so  as  to  make  the  guarantor  liable 

for  lumber  subsequently  purchased  by  the  son  from  the  same  merchant. 
And  payments  afterward  made  by  the  principal,  on  account,  will  be 
applied  in  satisfaction  of  the  first  purchase,  and  consequent  discharge 
of  the  guarantor's  liability. 

Error  to  the  Court  of  Common  Pleas  of  Stark  county. 
Reserved  in  the  district  court. 

The  original  action  was  brought  by  plaintiff  in  error,  in 
the  Court  of  Common  Pleas  of  Stark  county,  against  one  T. 
C.  Heacock,  as  principal  debtor,  and  the  defendant  in  error, 
as  guarantor,  seeking  to  recover  a  balance  remaining  due 
on  an  account  for  lumber  sold  and  delivered  by  plaintiff's 
firm  to  the  said  T.  C.  Heacock.  The  first  items  of  the  ac- 
count bore  date  May  11, 1868,  and  were  of  the  value  of 
f226.  Then  follow  sundry  items  for  lumber  delivered  at 
different  dates,  extending  down  to  January,  1869,  and 
amounting  in  the  aggregate  to  $2,962.  Credits  are  given  for 
payments,  at  sundry  times,  to  the  amount  of  $2,522.  The 
court  rendered  judgment  against  T.  C.  Heacock  for  the 
balance  appearing,  to  be  due  on  plaintiff's  account.  But, 
as  to  the  cause  of  action  stated  in  the  petition  against  the 
present  defendant,  he  demurred,  on  the  ground  that  the 
facts  stated  did  not  constitute  a  cause  of  action  against 
him  ;  and  on  this  demurrer  judgment  was  rendered  in^hi* 
favor. 

To  reverse  this  judgment  on  the  demurrer,  the  plaintiff 
filed  his  petition  in  error  in  the  district  court,  where  the 
question  of  error  was  reserved  for  the  decision  of  the 
supreme  court. 
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That  part  of  the  petition  which  states  the  complaint 
against  the  present  defendant,  was  as  follows; 

"And  the  plaintiff  further  says  that  in  consideration  ttat 
the  firm  of  E.  H.  Potter  would  sell  to  said  T.  C.  Heacack 
lumber  at  his  request,  such  as  he  would  need  in  the  busi- 
ness of  a  builder  and  lumber  merchant;  which  business 
said  Ileaeock  was  about  to  engage  in  at  the  time  be  com- 
menced purchasing  lumber  of  said  firm;  the  said  Edwiu 
Heacoek  did  promise  and  guarantee  in  writing  to  said  firm, 
that  he  would  be  accountable  to  said  firm  fur  whatever 
lumber  said  firm  might  sell  to  said  T.  C.  Heacok  in  bis 
said  business  and  make  it  all  right,  a  copy  of  which  guar- 
anty is  here  given  as  a  part  hereof: 

"Alliance,  May  11, 1868, 

"E.  n.  Potter:  Please  send  my  son  the  lumber  he 
asks  for  and  it  will  be  all  right.  I  had  to  get  him  to  write 
this  HB  I  was  kicked  with  a  horse  one  week  ago  cjd  the  arm 
and  can  not  more  than  write  my  name  if  that. 

**  Signed,  Edwin  Hkacock/' 

That  said  T.  C.  Heacoek  is  the  son  of  Edwin  Heaeock, 
and  at  the  time  of  writing  said  guaranty  and  the  com- 
mencement of  dealing  between  said  firm  and  him  in  said 
account,  the  said  T.  C  Heacoek  was  about  toengiige  in  the 
business  of  building  houses  and  keeping  a  lumber-yard  for 
the  ^alc  of  lumber  of  all  kinds,  in  the  village  of  AUianee, 
in  said  county  of  Stark,  and  had  no  capital  or  credit  of  his 
own.  That  he  expected  to  carry  on  said  business  throngh 
several  seasons,  all  of  which  was  known  to  the  said  E,  H. 
Potter  anrl  to  said  Edwin  Heacoek,  and  in  order  to  give 
him,  said  T.  C.  Heacoek,  such  credit  from  the  said  firm  as 
he  might  desire  in  his  said  business,  said  Edwin  Heacoek 
executed  said  letter  of  guaranty  and  delivered  it  to  bis 
eon,  T.  C.  Heacoek,  who  is  the  son  mentioned  therein,  for 
the  purpose  of  its  being  delivered  to  the  firm  of  E,  H. 
Potter,  as  a  guaranty  to  them,  and  to  procure  credit  for  hia 
Sfin,  and  it  was  signed  and  executed  by  said  Edwin  Hea- 
coek, on  or  about  May  11,  1868,  and  produced  to  said  firm 
and  delivered  to  it  by  said  T.  C.  Heacoek  when  he  first  ap- 
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plied  to  them  to  bny  lumber*  And  induced  by  said  letter, 
And  in  faith  of  said  promise  and  guaranty  which  was  then 
-delirefed  to  said  firm  in  the  way  6f  his  business  as  such 
builder  and  keeper  of  a  lumber-yard,  and  for  reasonable 
prices,  and  on  reasonable  terms,  agreed  upon  between  said 
Arm  and  said  T.  C.  Heacock,  said  firm  sold  lumber  to  said  T. 
C.  Heacock,  at  different  times,  as  shown  in  the  foregoing  ac- 
count, for  the  purpose  of  enabling  him  to  carry  on  his  said 
business,  in  all  amounting  to  the  sum  of  $2,962.51,  up  to 
September  15, 1871,  on  which  the  sum  of  $2,522.78  has  been 
pdid,  as  aforesaid,  and  the  credit  and  time  of  payment  of 
th^e  said  lumber  by  said  Heacock  to  said  firm  has  long 
since  expired,  and  yet  said  T.  C.  Heacock  has  not,  nor  has 
sdid  Edwin  Heacock,  paid  said  sum  yet  due,  nor  any  part 
tbertjof.  And  of  all  of  said  premises  said  Edwin  Heacock 
had  frequent  notice,  and  yet  he  refuses  to  pay  the  said 
:ftrm,  and  to  this  partner,  as  surviving  partner  thereof,  the 
said  sum  so  due,  or  any  part  thereof^  although  often  re- 
qneeted  so  td'  do. 

Joseph  Parker  J  for  plaintiff  in  error: 

The  facts  stated  show  that  if  the  writing  Of  Edwin  Hea- 
cock is  of  any  force,  it  is  an  absolute  guaranty  as  soon  as 
aeted  upon,  without  special  notice  of  its  acceptance. 
Powers  and  WaigfUman  v.  BumcrantZy  12  Ohio  St.  278. 

•Pbe  facts  being  admitted  by  the  demurrer,  I  think  two 
questions  only  arise : 

Mrst.    Is  the  instrument  a  guaranty  at  all? 

Second.  Is  it  a  continuing  guaranty,  binding  Edwin 
Heacock  for  toy  balance  on  account  that  his  son  may  owe 
t&  E.  H.  Potter  in  the  line  of  business  contemplated  ? 

The  weight  of  recent  decisions  in  England  and  in  this 
country  establishes  the  following  rules  for  the  constrdction    , 
of  guaranties : 

1.  They  are  governed  by  the  same  rules  6f  construction 
BB  Other  contracts. 

2'.  They  are  most  strongly  eonstrtted  ag^nst  the  guaran- 
tor, and  there  is  a  presumption  in  favor  of  validity. 
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8.  The  court  must  give  effect  to  the  intention  of  th& 
parties. 

4.  To  arrive  at  the  intention  of  the  parties  the  circum- 
stances under  which,  and  the  purposes  for  which,  the  con- 
tract was  made  may  be  proved,  and  must  be  kept  in  view 
in  its  construction.  Crist  v.  Burlingamey  62  Barb.  (N.  Y.), 
35;  De  Colyar  on  Guaranties,  214;  2  Parsons  on  Con- 
tracts, 500 ;  Salmon  Falls  Co.  v.  Portsmouth  Co.^  46  N.  H. 
249. 

5.  The  court  must  look  at  the  surrounding  circumstancea 
in  the  construction  of  guaranties,  and  if  the  circumstances 
attending  the  giving  of  the  instrument  show  that  the  ac- 
tual intention  of  the  guarantee  to  ask,  and  the  guarantor 
to  give,  a  guaranty  which  should  operate  as  a  continuing 
assistance  to  the  guarantee  in  a  business,  then,  although 
the  language  in  the  writing  is  capable  of  a  more  restricted 
operation,  the  court  will  give  effect  to  the  proved  intention^ 
and  construe  the  contract  as  continuing,  if  its  terms  will 
admit  it.  1  Law  and  Equity,  236  ;  10  Add.  &  E.  309 ;  10 
Eng.  C.  L.  764;  5  Conn.  149 ;  3  Keruan,  232;  23  Eng.  C. 
L.  401 ;  8  Johns  (N.  T.),  119  ;  24  Wend.  82 ;  8  Denio,  512 ; 
2  Am.  R.  485  ;  5  Allen,  47. 

Construing  this  writing  in  the  light  of  the  rules  laid 
down,  Edwin  Heacock  meant  to  bind  himself  to  pay  any 
balance  owing  to  the  plaintiff  by  T.  C.  Heacock.  Sickle  v.. 
Marshy  44  How.  91 ;  De  Colyar  on  Guaranties,  240,  244, 
245,  246,  247,  248;  Boehm  v.  Marphy,  40  Mo.  57. 

James  Amerman^  for  defendant  in  error : 

The  liability  of  Edwin  Heacock  must  be  gathered  from 
the  entire  instrument  written  by  him.  It  can  not  be  forced 
upon  him  by  proof  or  allegation  aliunde  the  instrument. 

What  he  intended  must  appear  in  writing  because  of  the 
statute  of  frauds.  BushneU  v.  Bishop j  28  111.  204 ;  Russell 
V.  Clark,  7  Cranch,  62. 

If  the  instrument  is  a  sufficient  and  legal  guaranty,  then, 
as  such  guaranty,  it  became  exhausted  by  the  first  purchase 
under  it.    Dixon  v.  Frusee,  1  E.  D.  Smith,  30;  Kay  v. 
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-OroveSj  6  Bing.  276;  Harden  t.  Crane^  1  Laws,  181 ;  An- 
derson V.  Bleakly^  2  Watts  &  Serg.  287 ;  Whitney  v.  Ghrooty 
24  Wend.  82 ;  Gard  v.  StephenSy  12  Mich.  292 ;  119  Mass. 
435. 

Scott,  J.  Counsel  for  defendant  in  error  claims  that  the 
instrument  of  writing  upon  which  the  petition  in  this  case 
bases  the  liahility  of  their  client  is  not  a  guaranty  of  any 
kind.  The  petition,  however,  avers  that  it  was  acted  upon 
as  a  guaranty  by  the  plaintiffs  firm ;  and  from  its  terms 
we  think  it  was  intended  by  the  writer  that  it  should  be 
so  understood  and  acted  on.  It  is  not  a  representation  as 
to  the  solvency  or  pecuniary  circumstances  of  the  party 
about  to  ask  opedit  from  the  plaintiff;  but  a  request  or  di- 
rection that  such  credit  should  be  given,  and  an  unquali- 
fied assurance  that  the  doing  so  would  "  be  all  right."  The 
sale  and  delivery  which  it  directs  or  requests  could  only  be 
made  "  all  right "  to  the  plaintiff  by  punctual  payment, 
according  to  the  terms  of  the  sale.  And  we  think  the 
writing  imports  a  guaranty  of  such  payment.  It  was  an 
absolute  assurance  that  the  lumber  which  might  be  deliv- 
ered to  defendant's  son,  at  his  request,  would  be  paid  for.  j 

But,  within  a  week  from  the  date  of  this  guaranty,  the  | 

son  obtained  from  the  plaintiff  lumber  to  the  value  of  J226,  | 

on  the  faith  of  this  guaranty,  this  being  the  full  amount 
that  he  then  asked  for;  and  this  amount  he  has  since  fully 
paid  for.  The  only  question  arising  on  the  demurrer  to 
plaintiffs  petition  is,  whether  the  guaranty  in  question  is  a 
continuing  one,  referable  by  its  terms  to  other  and  subse-  i 

quent  sales  of  lumber,  made  by  plaintiff  to  defendant's  son,  | 

or  whether  its  terms  limit  it  to  a  single  transaction. 

We  see  no  good  reason  why  contracts  of  warranty  should 
not  be  construed  by  the  rules  applicable  to  the  construc- 
tion of  contracts  generally.  As  contracts  by  which  the 
guarantor  assumes  the  position  of  a  surety,  and  becomes 
responsible  for  the  default  of  his  principal,  there  would 
«eem  to  be  good  reason  for  not  holdi!)g  him  liable  beyond 
the  express  terms  of  his  agreement ;  and,  on  the  other 
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hand,  there  can  be  ^o  good  reason  why  a  gnarantor,  who 
procures  a  credit  to  be  given  which  would  have  otherwise 
be^p  refused,  should  not  be  held  liable  to  the  full  extent 
warranted  by  the  terms  of  the  guaranty.  In  all  written 
contracts,  we  think  the  language  of  the  parties  should  be 
m  construed  as  to  give  effect  to  their  clearly  ascertained 
intention.  And,  as  an  additional  rule,  we  think  it  wcil  set- 
tled that  all  contracts,  in  which  the  terms  are  in  any  re- 
spect equivocal,  should  be  read  in  the  light  of  the  circum- 
stances under  which  they  were  entered  into.  This  is  to 
bo  done,  not  for  the  purpose  of  varying  the  intention  of 
the  parties,  as  disclosed  by  the  writing,  but  of  ascer- 
taining what  the  parties,  in  fact,  meant  by  the  doubtful 
language  employed  for  the  expression  of  their  intention. 
The  language  of  the  guaranty  in  this  case  is,  "  Please  send 
iiiy  son  tho  lumber  he  asks  for,  and  it  will  be  all  right." 

There  is  no  express  limit  to  the  quantity  of  lumber  to  be- 
furnished.  This  is  left  to  depend  solely  on  the  pleasure  of 
tlie  purchaser.  But  it  may  well  admit  of  doubt  whether  it 
contemplates  more  than  a  single  purchase.  Its  language 
ifl  in  the  present  tense.  And  it  might  therefore  be  held 
that  this  language  embraces  only  such  lumber  as  the  guar- 
atitor's  son  should  ask  for,  upon  the  presentation  of  the 
guaranty.  And  as  it  contains  no  express  reference  to  fu- 
ture transactions,  such,  we  think,  should  be  its  construc- 
tion, it  read  without  regard  to  the  circumstances  under 
which  it  was  written,  or  acted  upon.  And  in  support  of 
Huot  a  construction,  it  is  certain  that  many  authorities,  both 
English  and  American,  might  be  cited.  In  order,  there- 
fore, to  extend  the  meaning  of  this  guaranty  beyond  the  nec- 
essary import  of  its  terras,  the  petition  under  consideration 
Htates  that  it  was  written  and  acted  upon  under  certain  cir- 
^•iimstances  which  are  supposed  to  give  its  language  a  mean- 
ing that  it  would  not  otJierwise  import.  But,  looking  to  all 
the  circumstances  stated  in  the  petition,  we  think  they  are 
not  sufficient  to  give  the  guaranty  relied  on  a  more  extended 
meaning  than  its  terms  would  ordinarily  import.  It  is 
averred  that  the  guarator  knew  that  his  son  was  about  en- 
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gaging  in  the  lumber  business^  which  he  expected  to  carry 
on  for  several  seasons.  But  the  writing  contains  no  refer- 
ence  to  that  fact ;  and  it  is  not  averred  that  the  son  ex- 
pected or  intended  to  make  a  series  of  purchases  of  lumber 
from  the  plaintiflF,  and  that  this  fact  was  known  to  the  fa- 
ther. It  is  also  alleged  that  the  plaintiff,  from  time  to  time, 
furnished  to  the  son  the  diflferent  bills  of  lumber  stated  in 
their  account,  in  reliance  upon  this  guaranty.  But  it  is  not 
alleged  that  this  fact  was,  during  this  time,  known  to  the 
father,  or  acquiesced  in  by  him.  Had  such  been  the  fact,  it 
would  be  a  practical  construction  of  his  contract,  by  the 
guarantor,  which  we  might  well  adopt  and  enforce. 

Looking,  then,  to  the  language  of  the  guaranty,  its  op- 
erative words  are  :  "  Send  my  son  the  lumber  he  asks  for, 
and  it  will  be  all  right."  This  language  clearly  imports 
that  the  father  knew  that  his  son  was  desirous  of  procuring 
some  lumber  from  the  plaintiff  upon  credit.  He  clearly 
intended  to  procure  such  credit  for  his  son  by  guaranteeing 
payment  for  such  lumber  as  his  son  should  ask  for  and  ob- 
tain upon  the  presentation  of  the  writing  to  the  plaintiff. 
And  we  think  it  does  not  clearly  import  more  than  this. 
The  guaranty  is  co-extensive  with  the  order  or  direction 
given,  and  this  order  was  fully  complied  with  when  the 
plaintiff,  upon  its  presentation,  sold  and  delivered  to  the 
son  the  lumber  which  he  then  asked  for. 

Many  cases  might  be  cited  in  which  similar  language  has 
been  confined  in  its  interpretation  to  a  single  transaction. 
Whitney  v.  Groot,  24  Wend.  82 ;  Gard  v.  Stevens,  12  Mich. 
292  ;  White  v.  Reed^  15  Conn.  457 ;  Anderson  v.  Blakely,  2 
^y.  &  S.  237. 

On  the  other  hand,  cases  are  not  wanting  in  which  guar- 
anties no  more  comprehensive  in  their  form  of  expression 
have,  under  the  circumstances  of  the  case,  been  construed 
as  continuing. 

Upon  this  subject,  it  has  been  well  said,  that  "  the  chief 
difficulty  lies  in  determining  what  interpretation  should  be 
put  on  a  guaranty  which  is  so  worded  that  it  may  either 
extend  to  a  series  of  sales  or  advances,  or  be  limited  to  the 
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first.  The  better  opinion  would  seem  to  be,  that  such  an 
instrument  should  be  confined  to  the  immediate  transac- 
tion, unless  the  language  of  the  promise  is  sufliciently 
braad  to  show  that  it  was  meant  to  reach  beyond  the  pres- 
eritj  and  render  the  guarantor  answerable  for  future  cred- 
its. The  tendency  of  decision  in  this  country  has,  accord- 
ingly, been  against  construing  guaranties  as  continuing, 
unless  the  intention  of  the  parties  is  so  clearly  manifested 
it^  not  to  admit  of  a  reasonable  doubt."  2  Am.  Lead.  Gas. 
141 ;  citing  Congdon  v.  Read,,  7  R.  I.  576;  Gold  v.  Stevens, 
V2  Mich.  292;  White  v.  Reed,U  Conn.  457;  Whitney  v, 
Groot,  24  Wend.  82 ;  Webb  v.  Dickerson,  11  lb.  62  ;  Aldrick 
V.  Iliggins,  16  S.  &  R.  213 ;  Anderson  v.  Blakley,  2  W.  * 
S.  287. 

AVe  are  of  0[»iniou  that  the  judgment  of  the  court  of 
common  pleas  should  be  affirmed. 

Judgment  affirmed. 


Hall  v.  Hall. 

L  A  hasband,  surviving  his  wife,  has  a  vested  estate  by  courtesy  in  the 
separate  property  of  his  wife,  of  which  she  died  seized. 

2.  Where  it  appears  that  a  deceased  wife,  at  the  time  of  her  death,  owned 
land  in  her  own  right,  and  no  state  of  facts  then  existed  that  would  bar 
the  surviving  husband's  right  to  the  courtesy  therein,  and  the  land  is 
in  the  possession  of  another,  the  surviving  husband  has  a  right  of  ac- 
tion to  recover  the  possession  thereof. 

S.  One  claiming  the  benefit  of  the  rule  that  a  court  of  equitable  jurisdic- 
tion will  consider  as  executed  that  which  in  equity  should  have  been 
executed,  must  show  either  that  he  has  performed,  has  ofiered  to  per- 
form, or  has  been  at  all  times  ready,  willing,  and  able  to  perform  on  his 
I'urt. 

4.  Where  the  conduct  of  the  parties  in  relation  to  a  contract  has  been 
such  as  to  show  a  mutual  abandonment  thereof,  or  where  it  has  been  so 
treated  by  them  that  neither  of  them  could  successfully  invoke  the  aid 
of  a  court  of  equitable  jurisdiction  to  enforce  a  specific  performance, 
tbe  rule  that  equity  will  consider  that  done  which  should  have  been 
done  will  not  operate  as  an  estoppel  to  the  assertion  of  a  clear  legal 
right. 
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Error  to  the  District  Court  of  Portage  county. 


The  action  was  brought  by  Smith  Hall  against  Joseph 
?T.  Hall  to  recover  possession  of  of  forty-five  acres  of  land, 
vith  the  rents  and  profits  since  September  2, 1870. 

The  case  was  submitted  by  the  parties  to  the  court  with- 
uit  the  intervention  of  a  jury.  The  court  made  a  special 
inding  of  facts,  and  from  this  finding  determined  the  law 
n  favor  of  plaintiff  below,  entering  up  a  judgment  in  his 
avor  for  possession  of  the  land,  and  two  hundred  and  fifty 
loUars  as  the  rents  and  profits.  To  this  judgment  the  de- 
fendant below  excepted,  took  the  case,  on  the  facts  found 
>y  the  court  of  common  pleas,  by  petition  in  error,  to  the 
Ufttrict  court,  where  the  judgment  of  the  lower  court  was 
iffirmed.  The  case  is  prosecuted  here  on  the  finding  of 
■acts,  and  errors  assigned  to  the  judgment  of  the  court  as 
;o  the  law  of  the  case,  to  have  the  judgments  below  re- 
rersed. 

On  the  trial,  the  court  found  from  the  pleadings  and 
proofs  the  following  facts : 

"  1.  In  A.  D.  1866,  the  plaintiff*  was  seized  of  one  hundred 
iod  ninety-seven  acres  of  land,  of  which  the  lands  in  ques- 
tion here  are  a  part,  and  was  the  husband  of  Angeline  M. 
[lall,  whom  he  married  about  1822,  and  so  continued  her 
inyband  until  her  death.  And  being  so  seized,  he  conveyed 
^aid  lands  by  deed,  properly  executed,  and  also  some  per- 
sonal property,  to  Julia  A.  Clark,  his  daughter;  his  wife, 
Angeline  M.  Hall,  not  executing  said  deed.  The  sole  con- 
sideration of  said  conveyance  was  that  said  Julia  A.  Clark 
md  her  husband,  Charles  Clark,  agreed  and  bound  them- 
Hilves  to  maintain  and  support  said  Smith  Hall,  and  his 
t\  ife,  Angeline  M.  Hall,  during  their  lives,  and  support  the 
survivors  of  them  during  life.  And  said  Clarks  entered 
iiito  possession  of  said  lands,  and  took  said  personal  prop- 
erty, under  said  agreement,  and  supported  said  Hall  and 
ft'ife  until  the  subsequent  arrangement  with  defendant. 

"2.  In  October,  1866,  while  naid  lands  and  property  were 
thu3  owned  and  held,  the  above  arrangement  with   the 
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Clarks,  not  proving  aatisfectjory  to  the  parties  interested, 
they  entered  into  a  new  agreement  with  the  defendant, 
Joseph  M*.  Hall,  by  which  the  said  Smith  Hall  agreed  to 
convey  and  cause  to  be  conveyed,  in  fee  simple,  said  one 
Iminlred  and  ninety-seven  acres  to  said  Joseph  N.  Hall, 
and  give  him  said  personal  property,  if  said  Joseph  N".  Hall 
would  sell  his  farm  in  Ashtabula  county,  and  move  with 
his  family  upon  the  said  one  hundred  and  ninety-seven 
ucres  of  land,  and  take  said  land  and  personal  property  and 
eupport  and  maintain  said  Smith  Hall  and  his  wife,  Ange- 
lioe  M.,  for  life.  At  this  time  said  Angeline  M.  Hall  was 
living  with  said  Joseph  N.  Hall,  at  Ashtabula  county ;  and 
iis  ail  inducement  to  Joseph  to  make  said  agreement,  and 
to  assume  said  support,  she  promised  him  to  join  in  said 
conveyance,  of  said  one  hundred  and  ninety-seven  acres,  to 
him,  and  to  convey  any  interest  which  she  had  in  said 
lands  to  him,  and  which  was  a  part  of  the  aforesaid  agree- 
ment with  said  Smith  Hall,  and  said  Smith  Hall  knew,  at 
the  time,  that  his  said  wife  so  agreed  and  promised. 

"  3.  Thereupon  said  Joseph  N.  Hall,  induced  by  said 
promises  of  Smith  Hall  and  Angeline  M.  Hall,  accepted 
eaid  proposals,  and  agreed  and  bound  himself,  solely  upon 
iiaid  consideration,  to  take  said  conveyance  and  property, 
iind  sell  his  land  in  Ashtabula  county,  and  remove  with  his 
family  upon  said  one  hundred  and  ninety-seven  acres,  and 
to  so  support  and  maintain  said  Smith  Hall  and  Angeline 
M.  Kail,  for  life ;  possession  of  said  lands  to  be  given  at 
once,  except  as  to  the  house  thereon,  which  was  then  oc- 
cupi'^d  by  the  Clarks,  and  possession  of  that  to  be  given 
oarly  in  the  spring  of  a.  d.  1867. 

'^  4.  And  then  and  there  said  Joseph  N.  Hall,  in  pursuance 
of  said  agreement,  and  induced  as  aforesaid,  sold  his  said 
farm  in  Ashtabula  county,  and  removed,  with  his  family, 
us  aforesaid,  and  took  possession  of  said  one  hundred  and 
lunety-seven  acres,  with  the  exception  of  said  house,  oc- 
1  iipicd  by  said  Clarks — took  said  personal  property,  so  far 
ud  it  was  given  to  him,  and  occupied  and  used  said  prop- 
erty, except  as  aforesaid,  until  the  same  was  sold,  as  herein- 
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Etar  stated,  and  Bupported  and  maintained  said  Smith 
[all  until  January  20, 1870,  and  said  Angeline  M.  Hall 
ntil  her  death  in  September,  1870. 

'^  5.  And  to  all  of  which  agreements  and  acts,  the  said 
ulia  A.  Clark  and  her  husband  were  parties  and  consented, 
ad  abandoned  and  gave  up  possession  of  said  lands  to  said 
oseph  "S.  Hall,  under  said  agreements,  and  the  said  Joseph 
'•  Hall  became  and  was  entitled  to  a  conveyance  of  said 
ae  hundred  and  ninety-seven  acres,  from  said  Smith  Hall 
ad  Angeline  M.  Hall,  in  the  fall  of  1866,  but  no  convey- 
Qce  was  ever  made  to  him. 

^^  At  the  time  of  making  said  agreement  with  defendants, 
dd  Smith  Hall  was  indebted  to  various  persons,  about 
t,000,  and  said  creditors,  having  afterward  obtained  judg- 
ments thereon  against  him,  in  the  winter  of  1866-7,  com- 
lenced  an  action  in  this  court,  against  him,  said  Julia  A. 
lark  and  her  husband  making  parties  thereto  the  said 
lUgeline  M.  Hall  and  this  defendant,  and  seeking  thereby 
)  set  aside  said  conveyance  from  Smith  Hall  to  Julia  A. 
lark,  and  to  subject  said  one  hundred  and  ninety-seven 
sres  to  the  payment  of  said  judgments  and  claims;  and 
ich  proceedings  were  duly  and  legally  had  in  said  court 

lat  at  the term,  1868,  of  said  court,  it  was  duly  and 

^gularly  adjudged  and  decreed  by  said  court,  that  said 
>nveyance  be  set  aside,  so  far  as  said  creditors  were  con- 
srned,  and  that  said  lands,  except  as  hereinafter  stated,  be 
)ld  by  the  sheriff  for  the  payment  of  said  debts. 

"  6.  In  which  action  said  Joseph  N.  Hall  filed  an  answer, 
ut  in  which  he  did  not  make  any  claim  to  said  land  under 
iid  contract.  And  the  court  further  found  and  adjudged 
lerein  that,  as  to  forty-five  acres  of  said  land,  being  the 
md  mentioned  in  the  petition  herein,  the  same  were  pur- 
tiased  and  paid  for  with  the  separate  money  and  means  of 
le  said  Angeline  M.  Hall,  before  contracting  said  debts  by 
iid  Smith  Hall,  and  was  the  sole  and  separate  property 
nd  estate  of  the  said  Angeline  M.  Hall,  and  that  the  title 
lereto  was  held  by  said  Smith  Hall,  in  trust  for  her;  and 
le  court  ordered  him  to  convey  the  same  to  her,  and  that,. 


Digitized  by 


Goo] 


188  SUPREME  COURT  COMMISSION  OF  OHIO, 

Hall  V.  Hall. 

in  default  thereof  said  judgment  should  operate  as  such 
convejance ;  but  no  conveyance  was  ever  made. 

**  7-  Under  said  judgment,  all  of  said  lands,  except  said 
forty -five  acres,  were  duly  sold  and  conveyed  by  the  sheriff, 
and,  at  the  next  term  of  said  court,  in  1868,  said  sale  was 
duly  and  legally  approved  and  confirmed  by  said  court, 
and  the  proceeds  applied  upon  the  debts  of  said  Smith  HalL 

"  8.  Upon  said  forty-five  acres,  and  a  part  of  it,  was  the 
dwelling-house  occupied  by  said  Joseph  N.  Hall,  under  said 
agreoment,  and  where  he  resided  with  his  family,  after  get* 
tiug  |>o8session,  in  the  spring  of  1867,  and  where  said  Smith 
and  Angeline  M.  Hall  lived  with,  and  were  supported  and 
maintained  by,  Joseph,  and  where  said  Joseph  K.  Hall  still 
lives,  and  where  he  continued  to  support  and-maintain  said 
Snntli  Hall  and  Angeline  M.,  as  aforesaid — Smith  Hall, 
luitil  he  left,  January  20, 1870,  and  Angeline  M,,  until  her 
death  in  September  1870,  both  receiving  such  support,  with 
full  knowledge  of  the  aforesaid  facts;  and  the  said  Ange- 
line M,  Hall  at  no  time,  after  said  agreement  was  entered 
into,  dissented  from  said  agreement,  but  was  at  all  times 
willing,  so  far  as  she  was  personally  concerned,  and  so  far 
as  her  own  interest  in  said  forty-five  acres  of  land  was  con- 
cerned, that  the  said  contract  should  be  carried  out;  and 
ulwaya,  from  the  time  of  her  making  said  original  contract, 
to  the  time  of  her  death,  intended  that  said  Jose^ih  should 
liavt;  said  forty-five  acres;  and  before  her  death,  for  the 
reastiti  that  said  Joseph  had  lost  the  residue  of  said  lands, 
as  al(>resaid,  and  for  the  reason  that  she  wanted  the  orig- 
inal Lontract  carried  out,  so  far  as  it  could  be  done,  on  the 

-day  of ,1870,  made  and  executed  her  last  will  and 

tostainent,  which  was  on  the day  of 1870,  duly 

proven, and  admitted  to  probate  in  said  county  of  Portage ;  in 
and  by  which  will,  she  legally  devised  said  forty-five  acres 
of  land  to  said  Joseph  N.  Hall  and  his  heirs,  in  fee  simple. 

*'9.  On  January  20, 1870,  said  Smith  Hall  left  said  Jos- 
eph N,  Hall,  and  said  support,  upon  the  ground,  as  claimed 
by  liim,  that  said  Joseph  had,  since  said  sale  of  said  huul. 
violated  said  agreement  to  support  said  Smith  Hall,  and  hud 
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not  furnished  said  support  and  maintenance,  as  agreed  upon, 
as  aforesaid ;  and  on  January  28, 1870,  he  commenced  an 
action  in  this  court,  againat  said  Joseph  IS.  Hall,  which 
action  was,  at  the  September  term,  1871,  of  this  court,  fin- 
ally tried  and  disposed  of,  upon  the  petition  of  said  Smith 
Hall,  and  the  answer  of  said  Joseph  N.  Hall,  the  reply  of 
Smith  Hall;  which  pleadings  are  in  the  following  words 
to-wit:" 

The  pleadings  thus  made  part  of  the  court's  finding  of 
feet  are  lengthy,  and  as  but  a  small  portion  of  them  are  nec- 
essary and  material  to  the  case,  as  understood  by  us,  we  will 
extract  therefrom  such  portions  as  appear  to  have  a  bearing* 
upon  the  issues  in  this  case. 

In  the  petition  Smith  Hall  charges  that  in  October  14, 
1866,  he  caused  personal  property  of  the  value  of  $1,265, 
to  be  transferred  to  his  son,  Joseph  K.,  and  the  possession 
of  the  one  hundred  and  ninety-seven  acres  of  land,  in  con- 
sideration of  which  defendant,  agreed,  undertook,  and 
promised  to  furnish  and  provide  a  home  for  plaintift*  and 
his  wife  upon  said  farm,  and  to  support  and  maintain  them, 
and  to  provide  them  with  such  suitable  and  proper  comforts 
and  necessaries  as  were  suitable  to  their  age  and  situation 
in  life. 

And  then  charges  that,  from  said  14th  day  of  October, 
1866,  and  until  about  the  20th  day  of  January,  1870,  plaintiff 
lived  with  defendant  and  received  from  him  a  partial  sup- 
port, when  said  defendant,  without  any  good  cause  or  rea- 
son therefor,  unjustly,  wrongfully,  and  wantonly  caused 
plaintifi'  to  be  arrested  on  a  charge  of  insanity,  and  en- 
deavored to  have  him  sent  to  an  insane  asylum,  since  which 
last  date  the  defendant  has  unjustly,  and  without  good  cause 
or  excuse,  entirely  failed,  neglected,  and  refused  to  furnish 
for  plaintiff  a  home,  or  to  provide  him  in  any  manner  with 
support  or  maintenance,  or  with  proper  care,  comfort,  or 
necessaries,  suitable  for  his  age  and  station,  by  reason  of 
which  plaintiff,  since  that  date,  has  been  compelled  to  fur- 
nish himself  a  home,  and  to  provide  for  his  own  support,, 
maintenance,  care,  and  comfort. 
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That  defendant  failed  and  refused  to  fulfill  and  com- 
ply with  his  agreement,  or  return  to  plaintiff  the  per- 
sonal property  that  plaintiff  had  caused  to  be  transferred, 
and  claims  that  he  was  damaged  three  thousand  dollars, 
etc. 

Joseph  TS.  Hall  denies  these  allegations,  and  sets  up  a 
counterclaim,  by  reason  of  the  premises,  and  loss  of  the 
land  by  reason  of  its  sale  to  pay  the  debts  of  plaintiff  of 
$5,500. 

In  his  answer  proper  he  states  that — 

"  By  reason  of  the  premises,  the  defendant  was  no  longer 
bound  to  perform  his  part  of  said  contract,  and  of  which  he 
notified  plaintiff  previous  to  said  January  20, 1870. 

'^And  defendant  says  that  what  he  has  done  for  said 
plaintiff  and  his  wife,  in  the  way  of  providing  a  home  for 
them,  supporting,  caring  for,  and  maintaining  them,  was 
more  than  equal  in  value  to  all  that  he  has  received  from 
plaintiff.  And  he  further  says  that  while  he  has  done  and 
performed,  upon  his  part,  all  that  he  was  bound  to  do,  ia 
his  contract,  yet  the  plaintiff  has  refused  and  failed  to  per- 
form his,  in  other  respects,  to  wit,  that  he,  during  the  time 
aforesaid,  and  down  to  January  20,  1870,  conducted  and 
demeaned  himself  toward  defendant  and  his  family  by  vio- 
lent and  outrageous  language  and  conduct,  in  such  manner 
as  to  fully  justify  defendant  in  refusing  to  longer  continue 
to  perform  said  contract  on  his  part,  even  if  he  had  other- 
wise been  bound  to  do  so." 

In  his  reply  plaintiff  admits  defendant  furnished  a  home 
and  support  to  his  wife  until  her  death,  and  supported  the 
plaintiff  in  partial  compliance  with  the  agreement  up  to 
January,  1870,  when  defendant  left.  He  left  in  compliance 
with  the  notice  given  him  by  Joseph  N.  that  he  was  not 
bound  to  comply  with  the  contract  of  1866. 

Plaintiff'  recovered  in  the  action  $600,  the  jury  finding 
all  the  issues  in  the  case  in  his  favor.  Joseph  paid  the 
judgment  and  retained  the  personal  property,  and  lived 
upon  the  land  with  his  mother  and  his  own  fieimily  until 
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le  death  of  his  mother.     After  her  death  this  action  was- 
DmmeDced. 


F.  E.  Hutchins^  for  plaintiff  in  error. 
J.  D.  Horton^  for  defendant  in  error. 

AsHBURN,  J.  On  the  death  of  his  wife,  Smith  Hall,  de- 
Dndant  in  error,  commenced  his  action  to  recover  posses- 
ion of  the  forty-live  acres  of  land  in  controversy.  He 
laims  to  derive  his  right  to  recover  as  tenant  by  curtesy. 

It  is  conceded  .by  plaintiff  in  error  that,  by  virtue  of  the 
udgraent  of  the  court  in  the  creditors'  action,  obtained  in 
868,  wherein  it  was  determined  that  Angeline  M.  lltiU, 
rife  of  Smith  Hall,  had  a  separate  estate  in  and  to  the 
md  in  controversy,  plaintiff  below  had  an  estate  by 
urtesy,  unless  defeated  by  the  contract  of  October,  1866, 
nd  the  acts  of  the  parties.  And  this  would  be  the  result 
whether  the  effect  of  the  judgment,  in  the  action  of  the 
reditors  of  Smith  Hall  against  him,  was  to  convey  a  fee 
imple  title  to  Angeline  M.  Hall  for  the  forty-five  acres,  or 
aise  a  trust  estate  in  Julia  A.  Clark  for  her. 

Counsel  have  discussed  several  legal  questions  with 
larked  ability.  As  we  view  the  case,  its  merits  can  be 
learly  ascertained,  and  the  rights  of  the  parties  be  euBily 
etermined. 

Angeline  did  not  unite  with  her  husband  in  the  deed, 
onveying  the  one  hundred  and  ninety-seven  acres  to  Julia 
L  Clark.  But  afterward,  when  the  agreement  was  raailo 
hat  Joseph  should  undertal^e  the  support  and  maintenance 
f  Smith  Hall  and  his  wife,  and  have  a  conveyance  for  tlu* 
and,  she  agreed  to  unite  in  the  conveyance  to  Joseph,  Xo 
onveyance,  however,  was  ever  made  to  him,  for  the  reunoii 
liat,  soon  after  this  agreement,  the  creditors  of  Smith  [LhII 
ommenced  their  action  against  all  the  parties  connected 
nth  the  various  transactions,  charging  that  the  deed  to 
"ulia  A.  Clark  was  made  to  hinder  and  delay  the  creditOfH 
f  Smith  Hall,  and  in  fraud  of  their  rights.  The  creditors 
btained  a  judgment  in  their  favor,  and  caused  all  the  land 
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to  be  sold  in  satisfaction  of  their  claims,  except  t!io  land  id 
contest  In  that  proceeding  the  court  "  found  and  ad- 
judged therein  as  to  the  forty-five  acres  of  said  land,  being  the 
land  mentioned  in  the  petition  herein,  that  the  same  were 
purchased  and  paid  for  with  the  separate  money  and  means 
of  the  said  Angeline  M.  Hall,"  etc. ;  and  that  the  title 
thereto  was  held  by  said  Smith  Hall  in  trust  lur  herj  and 
th(3  court  ordered  him  to  convey  the  same  to  her,  and  that^ 
in  default  thereof,  said  judgment  should  operMtc  a^  such 
ct)nveyHnce.  No  conveyance  was  made.  In  this  way  this 
land  was  saved  to  her  from  the  wreck  of  her  husband's  es- 
tate, and  the  land  freed  in  her  hands  from  all  contracts 
agaiut^t  him.  Joseph,  however,  carried  out  the  understand- 
ing between  himself  and  his  mother,  and  in  consideration 
thereof  nhe  devised  to  him  the  forty -five  acres,  of  which  he 
retained  the  possession. 

riaintiff  in  error  claims  t[)at  whatever  estate  Smith  Hall 
had  in  the  land,  whether  in  his  personal  or  marital  rights 
he  was  obligated,  in  equity,  by  the  contract  oi  IBGti,  to 
convey  to  Joseph  N.  Hall;  that  as  this  equitalilu  obligation 
rested  upon  him  at  all  times  thereafter,  equity  will  hold 
that  as  done  which  in  good  conscience  he  should  have 
done;  and  that  the  transaction  should  be  now  treated  as  so 
far  executed  as  to  bar  him  from  a  recovery  ba.sed  on  the 
non-execution  of  that  which  ought  to  have  been  executed, 
Praetieully,  it  is  claimed,  the  court  has  found  that  Joseph 
^.  was  untitled  to  have  a  deed  for  the  land  from  Smith  Uall 
in  IHtUS;  that  the  equitable  obligation  existed  at  the  time 
this  aetion  was  commenced,  and  operates  as  an  equitable 
estop  [>ul. 

As  we  understand  the  controlling  facts  in  this  case, 
plaintilF  in  error  is  not  entitled  to  the  benefit  of  this  rule 
of  equity.  He  who  invokes  its  aid  must  be  free,  in  relation 
to  the  transaction,  from  serious  fault — must  have  per- 
formed on  his  part,  or  satisfy  the  court  that  he  was  at  all 
times  ready,  willing,  and  able  to  perform  the  agreement  on 
his  part.  This  consideration  requires  that  we  should  con- 
eider  and  apply  some  of  the  facts  of  the  case. 
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Foseph  N.  Hall,  in  his  answer  and  counterclaim  to  the 
tition  of  Smith  Hall  for  damages,  states  that  prior  to 
luarj  20, 1870,  by  reason  of  the  "violent  and  outrageous 
ignage  and  conduct"  of  Smith  Hall  "toward  defendant 

I  his  family,"  he  was  fully  justified  "in  refusing  to 
ger  perform"  the  contract  of  supporting  Smith  Hall, 

II  Ills  part,  even  if  he  had  otherwise  been  bound  to  do 
"  lie  further  states  "that  by  reason  of  the  premises, 
!  defendant  was  no  longer  bound  to  perform  his  part  of 
i  contract,  and  of  which  he  notified  plaintiff  previous  to 
i  January  20, 1870."  At  this  date  Smith  Hall  left  the 
ise  of  Joseph  N.  Hall ;  treated  the  contract  between 
m  as  at  an  end,  by  each  failing  to  perform,  and  each 
iming  the  other  had  failed  to  perform.     Soon  thereafter 

plaintiff  commenced  an  action  against  defendant  for 
nagcs  arising  out  of  the  alleged  breaches  of  the  contract 
the  i>iirt  of  defendant.  In  that  action  all  questions  that 
lid  arise  as  to  the  rights  and  liabilities  of  the  parties, 
^wiug  out  of  the  contract  of  1866,  were  put  in  issue,  and 
ermiiiod  in  favor  of  the  plaintiff.  To  us  the  conclusion 
ms  inevitable  from  the  facts,  that  about  January  20, 
Oj  the  contract  was  mutually  abandoned.  From  that 
e  on,  until  the  commencement  of  this  "action,  the  parties 
ited  tlie  contract  as  rescinded,  and  occupied  toward  each 
or  finch  a  relation  that,  in  equity,  neither  could  have 
breed  a  specific  performance  of  the  contract.  Hence  no 
italjlu  bar  interposed  to  defeat  plaintiff's  right  to  assert 
estate  by  the  curtesy. 

Judgment  affirmed. 
VOL,  xxxii — IS 
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Commissioners,  etc.,  r.  Bank  of  Findlet. 

.  Where  a  statute  creates  a  new  offense  by  prohibiting  and  making  m 
liiwful  anything  which  was  lawful  before,  and  provides  a  .specific  nm 
etJy  against  such  new  offense  (not  antecedently  unlawful)  hy  a  partidJ 
]iir  sanction  and  method  of  proceeding,  that  method  of  proceeding,  im 
11  one  other,  must  be  preserved. 

I.  By  section  15  of  "an  act  to  establish  an  independent  trAjisury  of  lb 
■State  of  Ohio,"  any  person  advising,  aiding,  or  participnting  in  tb 
loaning  of  the  public  moneys,  is,  with  the  public  officer  who  make 
fiuch  loan,  guilty  of  embezzlement,  and,  on  conviction,  is  suhjtct  lo  in 
pi-jsonment  and  to  a  fine  in  double  the  amount  so  embezzled.  Such  fln 
18  11  judgment  in  favor  of  the  party  whose  funds  are  so  embezzled,  t 
bo  collected  as  other  judgments  at  law,  and  can  only  be  ?«tUfied  or  re 
leased  by  such  party.  JieUlf  that  for  a  violation  of  said  section,  by  ad 
vising,  aiding,  or  participating  in  lending  the  public  Tnniif?yd,  this  sae 
lion  provides  for  a  new  offense,  and  gives  a  specific  remedy  to  ibe  in 
Jured  party  in  the  judgment  therein  provided  for,  and  aut'li  remedy  J 
exclusive  of  a  civil  action  for  the  same  offense. 


Error  to  the  District  Court  of  Hancock  county. 


i 


The  action  is  in  the  name  of  the  commissionc  rr?  of  Han 
cock  county,  andls  against  Henry  B.  Wall,  late  treasure 
of  Biiid  county,  the  First  National  Bank  of  Findley,  Eiiji 
P.  Jones,  and  Charles  E.  Niles,  defendants,  to  recover  (i 
then\  the  sum  of  $28,869.24,  the  amount  for  which  it  is  al 
leged  said  late  treasurer  was  a  defaulter. 

The  petition  states:  That  Wall  became  treasurer  ii 
September,  1867,  was  re-elected  in  October,  18GS,  ami  en 
tered  upon  his  second  term  in  September,  18GP,  luul  that 
in  August,  1870,  he  became  a  defaulter  to  the  said  amount 
that  he  absconded  and  went  to  parts  unknown,  atid  tha 
he  was  removed  and  his  successor  appointed  an<l  qualified 

That,  while  acting  as  such  treasurer,  he  collected  taxe 
amounting  to  $150,000,  each  year,  which  was  deposited  ii 
tlie  county  treasury  according  to  law. 

Tliat,  about  September  9,  1867,  said  Wall,  as  such  treas 
urer,  and  the  other  defendants  confederated  together,  U 
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and  with  each  other,  wrongfully  and  without  authority  ol 
law,  to  remove  said  moneys,  well  knowing  they  were  such, 
from  the  county  safe,  and  deposit  the  same  in  said  bank,  to 
be  used  and  converted  to  the  use  of  said  bank,  and  said. 
Jones  and  Kiles. 

That,  in  consummation  of  this  unlawful  scheme,  it  is 
charged,,  that  said  bank,  and  said  Jones  and  Niles,  ^'dfd. 
advise,  aid,  and  procure  "  said  Wall  to  loan,  and  he  did  iti , 
fact  loan  to  them,  sundry  sums  of  money,  at  different 
times,  during  the  time  Wall  was  such  treasurer,  amounting 
iu  the  aggregate  to  over  $54,000,  for  the  accruing  interest 
to  be  paid  him. 

The  petition  then  concludes : 

"  Plaintiffs  say  they  do  not  know,  and  can  not  therefore 
state  how  much,  or  what  part  of  said  sums  of  money  have 
been  paid  by  the  other  defendants  to  the  said  Henry  B. 
Wall,  but  they  aver  that  whatever  sums  they  may  have  so 
paid,  were  not  returned  to  or  paid  into  the  said  treasury. 
Plaintiffs  aver  that  of  the  said  several  sums  so  loaned  and 
deposited  as  hereinbefore  stated,  the  sum  of  $28,869.24  re- 
mains wholly  unpaid  ;  that  so  much  thereof  as  belonged  to 
the  State  of  Ohio  was  afterward  fully  paid  out  of  other 
moneys  in  the  treasury  of  said  county,  and  said  sum  be- 
longs to  said  county  of  Hancock,  the  townships  therein,  and 
incorporated  villages,  and  other  public  moneys  of  said 
county.  Wherefore,  the  plaintiffs  ask  judgment  against 
the  said  defendants  for  the  sum  of  $28,869.24,  with  interest 
from  August  20, 1870.'' 

To  this  petition  Wall  made  no  defense,  and  he  is  not 
now  before  the  court.  As  against  him  no  relief  is  here 
aaked.    The  other  defendants  demurred  on  two  grounds : 

1.  The  petition  as  to  them  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

2.  The  plaintiffs  have  no  legal  capacity  to  sue  in  a  trans- 
action of  this  kind. 

The  court  of  common  pleas  sustained  the  demurrer  on 
the  second  ground,  without  passing  on  the  first,  and  dis- 
missed the  action. 
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The  district  coort  affirmed  this  judgment,  and  the  plaint- 
ifi*  uow  seeks  a  reversal. 

M.  D.  Shaferj  for  plaintiffs. 

J.  F.  Burkety  for  defendants,  claimed : 

The  only  remedy  for  the  wrongs  complained  of  in  the 
petition,  is  indictment  and  prosecution  under  section  iifte^i 
of  the  sub-treasury  act.  This  express  statutory  remedy  be- 
ing given  must  be  substantially  followed.  Mayer  v.  The 
Cincinnati  Gemmn  Building  Association^  2  C.  S.  C.  R.  836, 
«87. 

The  loaning  of  public  funds  was  prohibited  in  this  state 
at  an  early  day  by  statute,  which  provided  a  remedy  for 
the  violation  thereof.  The  statutes  on  that  subject  have 
been  repealed  and  amended  from  time  to  time,  until  the 
passage  of  the  sub-treasury  act  of  1858,  which  repealed  all 
previous  laws  on  that  subject. 

In  the  petition,  in  this  case,  the  treasurer  is  charged  witJi 
loaning  and  depositing  the  public  funds;  and  the  other  de- 
fendants are  charged  with  advmngy  aiding^  and  participating 
therein. 

These  acts  (except  the  loaning)  are  made  unlawful  for  the 
first  time  in  this  state  by  the  statute  of  1858;  and  the  remedy 
provided  by  said  statute  is  indictment,  prosecution,  and 
fine;  ftndthat  remedy  must  be  pursued^  and  none  other. 
Brooms  Legal  Maxims,  447 ;  Smith's  Commentaries,  780  ; 
Ihe  Hartford  and  NcwHaven  B.  R.  Go,  v.  Kennedy,  12 
Conn.  500;  Andover  and  Medford  Turnpike  Co.  v.  Gotddj  6 
Mass.  44;  The  King  v.  Dickerson,  1  Saund.  184,  note  4,  page 
186;  Shepard  v.  the  Com.,  of  Darke  Co.,  8  Ohio  St.  854. 

This  rule  is  fully  recognized,  and  provided  against,  by 
the  legislature  of  Ohio  in  a  late  statute.  Laws  of  1869, 
page  91. 

This  remedy  is  simple  and  complete.  It  gives  double 
the  amount  embezzled,  and  makes  the  fine  operate  as  a 
judgment  at  law  on  all  of  the  estate  of  the  party  so  con- 
-victed,  to  be  enforced  by  execution  or  other  process  for  the 
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use  only  of  the  party  whose  money  was  embezzled.  And 
provideB  further  that  snch  judgment  can  be  released  or  en- 
tered satisfied  only  by  the  party  in  interest,  as  aforesaid. 

It  is  the  policy  of  the  law  that  criminal  acts  shall  be 
clearly  established;  hence  it  is  right  that  the  only  remedy 
shonld  be  by  indictment,  in  which  full  proof  can  be  required. 

Section  fifteen  of  the  sub-treasury  act  is  difierent  from 
the  penal  statutes  referred  to  in  the  case  of  Commissioners 
of  Crawford  county  v.  Orr,  16  Ohio  St.  522,  in  this,  that  it 
makes  the  fine  and  judgment  the  property  of  the  party  in- 
jured, instead  of  the  property  of  the  state, 

Johnson,  J.  The  demurrer  presented  to  the  court  below 
two  points. 

1.  Did  the  petition  contain  a  cause  of  action  in  favor  of 
the  commissioners  of  the  county  against  the  demurrants? 

2.  Had  said  commissioners  the  legal  capacity  to  bring 
the  action  7 

In  the  view  we  take  of  the  case,  it  becomes  unnecessary 
to  determine  the  second  point. 

In  considering  the  first,  it  is  very  important  to  ascertain 
the  precise  nature,  of  this  alleged  cause  of  action,  and  see 
upon  what  foundation  it  rests. 

In  substance,  it  is  averred  that  Wall  was  treasurer  of 
Hancock  county  from  September,  1867,  until  August,  1870; 
that  during  that  time  be  collected  taxes,  etc.,  about  the 
sum  of  $150,000  annually,  and  paid  the  same  into  the 
treasury  to  be  paid  out  according  to  law;  and  that,  in 
August,  1870,  he  became  a  defaulter  in  the  sum  of  f  28,- 
869.24,  and  absconded  to  parts  nnknown. 

It  is  further  averred  that  these  defendants  unlawfully 
confederated  with  him,  while  he  was  such  treasurer  to 
abstract  from  the  treasury  the  public  moneys  for  their  own 
use,  and  did  advise,  aid,  and  procure  him  to  loan  them,  at 
sundry  times  during  his  term,  several  specified  sums  of 
money,  amounting  in  the  aggregate  to  over  $54,000,  they 
knowing  it  to  be  public  moneys,  he  to  receive  the  interest 
aecraing  on  such  loans. 
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It  is  farther  alleged  that  subseqaent  to  theee  illegal  loans, 
the  treasarer  became  a  defaulter  as  above  stated,  and  that 
of  the  moneys  so  borrowed,  the  plaintiffi  are  not  advised 
and  can  not  state  how  mach  these  defendants  repaid  to  the 
treasarer,  but  they  charge  that  whatever  be  the  amount  so 
repaid  to  him,  the  amount  of  his  defalcation,  to  wit: 
$28,869.24  was  never  by  him  returned  to  or  paid  into  the 
treasury. 

The  petition  is  founded  on  section  15  of  ^^  an  act  to  es- 
tablish an  independent  treasury  of  the  State  of  Ohio.'' 
(2  8.  k  C.  1606.) 

That  act  makes  it  a  high  crime  and  misdemeanor  for  a 
county  treasurer  or  other  officer  or  person  charged  with  the 
safekeeping  and  disbursement  of  the  public  monej's  to 
"  convert  the  same  to  the  use  of  himself  or  any  other  person 
or  party,  or  to  iuvest  or  loan  the  same ;"  or  if  any  person 
shall  advise,  aid,  or  in  any  manner  participate  in  such  act, 
he,  as  well  as  the  public  officer,  shall  be  held  in  law  to  be 
guilty  of  embezzlement  of  the  moneys  so  loaned,  invested, 
or  converted ;  and,  upon  prosecution  by  indictment  and 
conviction,  they  shall  be  imprisoned  in  the  penitentiary  at 
hard  labor  not  less  than  one  year  nor  more  than  twenty- 
one  years,  and  be  fined  equal  to  double  the  amount  of  the 
money  or  property  so  embezzled,  which  fine  shall  operate 
as  a  judgment  at  law  on  all  of  the  estate  of  the  party  so 
convicted  and  sentenced,  and  shall  be  enforced  by  execu- 
tion or  other  process  for  the  use  only  of  the  party  or  par- 
ties whose  money  or  other  property  has  been  so  embezzled. 

It  is  further  provided  that  in  all  cases  such  fine  so  op- 
erating as  a  judgment  shall  only  be  released  or  entered  sat- 
isfied by  the  party  in  interest  as  aforesaid. 

The  illegal  acts  charged,  consisted  in  advising  and  pro- 
curing the  treasurer  to  loan  to  these  defendants  the  public 
moneys. 

Under  this  statute  the  transaction  was  a  high  crime  in 
all  who  were  particeps  criminiSy  to  this  loaning  of  the  public 
money. 

From  the  foregoing  it  will  be  seen  that  this  is  not  an  ac-* 
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n  on  this  illegal  contract  of  loaning^  to  recover  the  amount 
loaned  or  any  unpaid  balance  due  on  the  contract. 
Neither  is  it  an  action  on  an  implied  promise  to  pay,  aris- 
l  out  of  an  existing  indebtedness  of  the  borrowers,  for  it 
not  alleged  that  they  owe  the  county  on  this  or  any 
^er  account. 

N^or  b  it  an  action  founded  on  any  wrongful  and  unlaw- 
aeta  of  these  defendants  which  caused  or  contributed  to 
3  defalcation. 

[t  is  not  claimed  that  these  defendants  in  any  way  aided, 
^ieed,  or  participated  in  the  act  of  defalcation  of  the 
usurer. 

For  aught  that  appears,  they  repaid  to  him  the  whole 
lount  borrowed,  and  his  embezzlement,  which  caused  the 
falcation,  was  his  sole  act,  wholly  unknown  to  defend- 
ts. 

Whether  the  commissioners  of  the  county  could,  in 
her  of  the  foregoing  cases,  maintain  an  action,  in  their 
asi  corporate  capacity,  against  these  defendants,  we  do 
t  tiiid  it  necessary  to  consider  or  determine;  but  we  are 
iarly  of  opinion  that,  in  the  case  made  in  the -petition,  no 
use  of  action  exists. 

The  gravamen  of  the  charge  is,  that  these  defendants, 
ving  violated  the  statute,  by  advising,  aiding,  and  par- 
ipating  in  loauing  to  themselves  these  funds,  are  lia- 
3  iu  a  civil  action  for  the  amount  of  such  loan,  which 
e  treasurer  fails  to  replace  in  the  county  treasur}^,  al- 
ough  they  may  have  repaid  to  him  the  whole  amount. 
In  the  view  we  have  taken  of  these  facts,  and  of  the 
itiite  of  whieh  they  are  a  violation,  such  an  action  is  not 
aintalnable. 

It  ia  clear  that,  at  common  law,  no  action  would  lie  in 
70T  of  any  one  against  defendants,  unless  it  appeared 
ey  owed  the  county  on  such  loan,  or  that  they  caused  or 
ntributed  to  the  defalcation. 

Without  this  Bcatute,  therefore,  no  cause  of  action  would 
ist. 
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The  statute  alone,  gives  a  right  of  actioti  for  the  unk 
fill  acts  charged. 

It  provides  a  full,  adequate  and  complete  remedy  hyfi 
in  double  the  amount  embezzled,  and  by  imprisonment 
the  [lenitentiary. 

This  fine  operates  as  a  judgment  at  law  in  favor  of  t 
party  interested,  and  can  not  be  released,  except  by  t 
party  whose  funds  have  been  embezzled. 

The  process  of  the  court,  appropriate  for  the  collecti( 
of  any  judgment,  may  be  employed  to  restore  the  injur 
party  to  his  lost  rights. 

As  against  persons  who  aid  or  advise  a  public  officer 
violating  this  statute,  or  who  participate  with  him  in  tl 
fruits  of  such  oftense,  this  is  a  new  offense,  which  impos 
a  new  liability  both  criminal  and  civil.  The  fine  impost 
is  a  judgment  in  favor  of  the  injured  party. 

This  judgment  is  in  double  the  amount  that  could  be  t 
covered  in  a  civil  action,  and  obviates  the  necessity  of  sin 
an  action. 

It  combines  the  elements  of  a  penalty  for  a  crime  aud 
civil  remedy  for  the  injury  caused  by  it. 

If  a  civil  action  could  be  maintained  on  the  same  Iran 
action,  it  would  either  bar  a  criminal  prosecution,  or  gv 
the  party  injured  treble  damages.  We  think  this  prosec 
tion,  flue,  and  judgment,  as  against  these  defendants,  are 
lieu  of  a  civil  action. 

It  comes  within  the  well-known  rule  that  the  statutoi 
action  is  exclusive.  It  can  not  be  regarded  as  cnnmlativ 
as  no  pre-existing  right  of  action  existetl.  The  statu 
creates  a  new  liability,  and  gives  a  judgment  in  donb 
damages.  This,  we  think,  is  exclusive,  and  the  reraec 
given  by  the  statute  must  be  pursued. 

While,  as  to  the  public  officer,  who  would  be  liable  itid 
pendent  of  the  statute,  this  remedy  may  be,  anil  probab 
is,  cumulative,  yet,  as  to  these  defendants,  we  think  it  is  e; 
elusive. 

In  such  case,  the  rule  is,  says  Lord  Mansfield,  in  1{£X 
Bobiiisonj  2  Burr.  803 :   "  That  where  a  statute  creates 
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0  offense  by  prohibiting  aud  making  unlawful  anything 
ich  was  lawful  before,  and  appoints  a  specific  remedy 
linst  such  new  oftense  (not  antecedently  unlawful),  by  a 
rtiuular  sanction  and  a  particular  method  of  proceeding, 
t  parlicular  method  of  proceeding  must  be  pursued  and  none 
err 

rhe  rule  thus  tersely  stated,  is  part  of  the  well-settled 
7  of  this  state.  Shepard  v.  Commissioners^  8  Ohio  St.  354 ; 
e  State  ex  rel.  Gerke  v.  Board  of  Commissioners,  26  Ohio 
369. 

N^unierous  authorities  might  be  cited,  but  we  content 
rselves  with  only  a  few.  Sedgwick  on  Stat.  Law,  341- 
) ;  Smith's  Com.  §  638,  et  seq. ;  Camden  v.  Allen,  2 
Ltcher,  398;  Victory  v.  Fitzpatrick,  8  Ind.  281 ;  McCor- 
?k  V.  Terre  Haute  Railroad,  9  Ind.  283  ;  Lang  v.  Scott,  1 
ickf.  405 ;  Almy  v.  Harris,  5  John.  175 ;  Bissel  v.  Lamed, 
Mass.  65 ;  Livingstone  v.  Van  Ingen,  9  John.  507 ;  An- 
)er  V.  Gould,  6  Mass.  41 ;  1  Wm.  Saunders,  135,  note  4, 
i  250,  note  5. 

[n  the  case  at  bar,  the  statute  makes  that  unlawful  which 
,s  not  so  at  common  law,  and  appoints  a  specific  remedy 
'  the  parties  injured,  as  well  as  a  punishment  to  the  of- 
ider,  and  this  remedy  is  exclusive. 
Whatever  may  be  the  right  of  the  commissioners  to 
lintain  a  civil  action  to  recover  any  public  moneys  in  the 
nds  of  third  parties,  or  for  its  conversion  to  their  use,  or 
•  aiding  and  contributing  to  a  defalcation  of  the  treas- 
3r  (and  of  this  we  express  no  opinion),  we  think  that  for 
3  offense  alleged  against  these  defendants,  the  only  rem- 
Y  is  that  prescribed  in  the  statute,  which  alone  makes 
lit  act  unlawful,  and  which  prescribes  a  specific  remedy 
'  such  unlawful  act. 

Judgment  affirmed. 
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The  Commissioners  of  Hancock  Co.  v.  Brand,  et  al. 
Error  to  District  Court  of  Hancock  county. 

The  legal  questions  are  the  same  as  in  the  Commissioners 

V.  First  National  Banky  just  decided. 

Judgment  affirmecL 


Henkle  v.  McClurb. 


1.  Evidence  must  bo  confined  to  the  issue,  and  even  for  the  purpose  of  cor- 

roborating the  testimony  of  witnesses,  an  inquiry  into  facts  entirely 
collateral,  leading  to  a  controversy  over  matters  altogether  foreign  to 
the  case  before  the  court,  can  not  be  permitted. 

2.  The  effect  of  incompetent  testimony  once  admitted,  can  not  be  done  away 

with,  except  by  such  a  charge  to  the  jury  as  will  enforce  them  to  disre- 
gard it  completely. 

Error  to  the  District  Court  of  Clark  county. 

On  appeal  from  a  justice,  McClure  filed  his  petition  in  the 
Court  of  Common  Pleas  of  Clarke  county  against  Henkle, 
averring  that  defendant  agreed  to  exchange  with  plaintiff, 
a  wagon  for  ahorse, and  pay  the  plaintiff  $80  boot  money; 
that  the  trade  was  made,  the  horse  delivered  to  defendant 
and  wagon  to  plaintiff,  but  defendant  has  never  paid  the 
boot  money,  and  judgment  is  asked  for  the  amount. 

In  an  amended  answer,  Henkle  avers  that  he  was  owner 
of  a  wagon,  and  one  Wesley  lledges  bought  it  for  the  pur- 
pose of  trading  for  plaintiff's  horse,  and  Hedges  did  ex- 
change the  wagon  for  two  horses  of  plaintiff;  that  defend- 
ant was  present  at  the  trade,  but  not  a  party  to  the  con- 
tract, though  by  an  arrangement  between  himself  and 
Hedges,  he  agreed  to  purchase  one  of  the  horses  from 
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[edges  in  case  the  trade  was  eftected  ;  a!l  of  which  plaint- 
F,  McClure,  knew. 

Another  defense  and  counterclaim  is  set  up,  which  it  is 
ot  necessary  to  consider. 

The  verdict  was  for  defendant,  Ileukle>  and  judgment 
lei'eon. 

A  petition  in  error  was  filed  in  the  district  courtj  where 
lie  judgment  of  the  common  pleas  was  reversed.  To  re- 
erse  this  judgment  of  Uie  district  court,  a  petition  in  error 
ras  filed  in  the  supreme  court 

The  journal  entry  shows  that  the  district  court  founded 
^8  judgment  upon  errors  in  the  first  and  sixth  paragraphs 
f  the  bill  of  exceptions,  which  are  as  follows: 

^^Par.  L  The  plaintiff',  to  maintain  the  issue  on  his  part, 
flfered  testimony  tending  to  prove  that  the  plain tift'  ex- 
hanged  a  horse  with  tlic  defendant  for  a  wagon,  which  the 
ilaintiff  alleged  to  belong  at  that  time  to  the  defendant ;  and 
hat  the  defendant  promised  and  agreed  to  pay  him,the  plaint- 
ft*,  eighty  dollars  in  said  exchange,  as  the  dillcreucc  between 
he  value  of  said  horse  and  said  wagon;  and  that  the  defendant 
ookpossession  of  said  liorse  and  the  plaintiff  took  possession 
►f  said  wagon  under  and  by  virtue  of  said  alleged  contract; 
tnd  that  the  defendant  retained  possession  of  said  horse  for 
kbout  two  weeks  thereafter,  and  that  one,  Wesley  Hedges, 
;aid  in  the  presence  of  the  partien  at  the  time  of  said  ex- 
ihange,  that  if  defendant,  Ilenkle,  traded  the  said  wagon 
or  the  one  horse  belonging  to  the  plaintltt^  he  (Hedges) 
vould  buy  a  certain  other  horse  belonging  to  the  plainiiff, 
md  that  said  Hedges  did  accordingly  XMirchasc  plaintiff's 
>ther  horse  and  took  pr^sscssion  thereof;  and  after  the  con- 
clusion of  the  testimony  on  the  part  of  the  iihiintilF,  the 
lefendant,  to  maintain  ttje  i^^uo  ou  liis  part,  offered  tcsti- 
nony  tending  to  prove  that  he  did  not  own  the  wagon 
iforesaid,  and  that  he  made  no  exchange  with  the  plaintiff^ 
)ut  on  the  contrary,  the  Faid  wagon  belonged  to  said 
ledges.  That  the  said  Hedges,  himselfj  bought  both  of 
he  said  horses  of  the  plaintiti'and  gave  him  in  exchange 
hereof  the  said  wagon,  leaving  a  balance  in  favor  of  the 
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plaintiff,  which  wae,  by  the  terms  of  the  agreement  of  said 
trade  or  exchange  between  said  Hedgea  atid  plaintiff,  to  lio 
applied  in  part  payment  of  a  debt  winch  the  said  Hedges 
had  against  tho  plaintiff  as  the  administrator  of  John  Mc- 
Clure,  deceased,  who  was  a  son  of  the  plaintiff;  and  there- 
upon, the  defendant,  to  fnrther  maintain  the  issue  on  his 
part,  further  offered  to  prove  by  said  Weslej'  Hedges^  wLo 
had  already  given  testimony  to  prove  all  the  matters  afore- 
said by  defendant  to  maintain  the  issue  on  his  part,  that  at 
the  time  of  the  alleged  excbange  and  agreement  for  the 
payment  of  said  indebtedness  the  estate  of  John  MeClnre 
waB,  in  factj  indebted  to  him,  and  that  the  plaintiff,  his  ad- 
ministrator and  father,  knew  all  aljont  said  indebtedneaa 
and  admitted  it,  to  which  testimouy  of  said  Hedges,  as  to 
the  existence  of  said  indebtedness  and  the  admission  and 
knowledge  of  plaintiff  of  the  same,  the  plaintiff  objected, 
which  objection  wan  overruled  by  the  court  aud  the  &nme 
permitted  to  go  to  the  jury.**  Exception  was  duly  taken. 
*^  Par,  VI,  And  the  plaintiff  being  recalled  to  give  re- 
butting evidence,  and  in  such  examination  having  given 
evidence  tending  to  prove  that  no  indebtedness  existed  in 
favor  ot  Hedges  against  the  estate  of  John  McClure  at  the 
time  of  said  exchange,  and  that  it  was  not  nndersfood  or 
admitted  by  him  at  the  time  of  said  exchange  that  the  said 
iudebteduess  existedj  and  that  no  such  agree»nent  was  made  by 
him  with  said  Hedges  for  the  payment  of  any  such  indebt- 
edness, or  any  exchange  or  trade  made  with  said  Hedges, 
as  claimed  by  the  defendant  from  the  evidence  offered  aa 
hereinbetbre  stated,  and  having  testilied  fully  in  reference 
thereto,  to  further  maintain  the  issue  on  his  part,  the 
plaiutitf  called  H.  F.  Willis  and  inquired  of  him  whether 
the  plaintiff,  as  arhnitiistrator  of  the  estate  of  said  John 
McClure,  had  not  paid  certain  claims  to  him  existing 
against  the  tirm  of  Hedges  &  MeChire,  and  also  offered  hy 
other  witnesses  to  prove  the  payment  of  other  claims 
against  the  firm  of  McClure  &  Hedges,  which  had  been 
made  by  suid  Hedges  in  the  name  of  the  firm  composed  of 
the  said  deceased  and  Hodges,  and  offered,  by  testimony  of 
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aid  Willis  and  others,  to  prove  in  detail  the  state  of  the 
partnership  and  other  accounts  between  said  Hedges  and 
aid  deceased,  to  show  the  various  items  of  account  between 
hem  and  the  state  of  their  mutual  account  as  individoajg, 
s  well  as  co-partners,  for  the  purpose  of  ehowing  that  ypon 
-  trne  adjustment  of  said  accounts,  no  indebtedness,  in  fact, 
xisted  from  the  estate  of  said  John  McCUire  to  said 
ledges."  To  all  of  which  defendant  objected,  and  the 
curt  sustained  the  objection,  ruling  out  the  evidence,  be- 
ause  not  material,  but  collateral  and  too  remote.  Escep- 
ion  was  duly  taken. 

The  court,  as  to  the  question  of  the  indebtedness  of  the 
state  of  John  McClure,  deceased,  to  Wesley  Hedges, 
harged  the  jury,  in  substance,  that,  ^'  whether  suih  indebt- 
dness  existed  or  not  was  not  of  itself  material  in  the  case; 
hat  such  indebtedness  could  not  be  inveetigated  in  detail 
>r  adjusted  in  this  suit ;  that  if  such  indebtedness  existed, 
a  claimed  by  the  defendant,  at  the  time  of  the  trade,  the 
plaintiff'  was  under  no  obligations  to  pay  the  eame  by  his 
»wn  property;  that  if  no  such  indebtedneas  was  sapposed 
T  admitted  by  him  to  exist,  or  he  did  not  desire  to  pay  it 
Q  this  way,  it  would  be  a  circumstance  teudiiig  to  conobo- 
ate  his  claim ;  that  he  made  no  such  bargain  for  its  pay- 
nent,  as  claimed  by  the  defendant,  and  wliieb  they  Bhould 
onsider  in  connection  with  the  other  evidence  in  deter- 
Qining  the  question  ;  but  if,  on  the  contrary,  sneh  indebt- 
idness  existed  as  was  admitted  by  the  plaintiff,  and  which 
18  desired  to  pay,  though  he  was  not  bound  to  do  eo,  yet 
le  might  agree  to  pay  the  same  by  the  eale  of  his  own 
property,  and  if  they  found  such  to  be  the  fact,  it  would 
»e  a  circumstance  tending  to  corroborate  tiie  testimony  of 
aid  Hedges  and  the  claim  of  the  defendant,  whieh  they 
hould  consider  in  connection  with  the  other  evidence,  for 
ho  purpose  of  determining  whether  such  bararain  was  in 
iEict  made  by  him  as  claimed  by  the  defendant;  but,  though 
uch  indebtedness  existed,  and  was  claimed  by  Hedges,  yet^ 
f  the  plaintiff  did  not  admit  it,  or  admitting,  yet  was  un- 
willing to  pay  it  in  the  manner  it  is  claimed  by  the  defend- 
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ant  to  have  been  paid,  such  indebtedness  would  be  no  ev 
dence  tending  to  corroborate  the  making  of  such  coutrac 
as  is  claimed  by  the  defendant  to  have  been  made  by  th 
plaintiff." 

S.  A.  Bowman^  for  plaintiff  in  error. 
Spence  ^  Authur^  for  defendant  in  error. 

Wright,  J.  The  issue  in  the  case  was  this:  McClur 
claimed  that  ho  made  the  trade  of  a  horse  for  a  wagon  wit 
Ilenkle,  and  Henkle  was  to  pay  him  the  boot  which  i 
sought  to  be  recovered.  Henkle  claims  that,  though  h 
was  present,  the  trade  was  made,  not  with  him,  but  wit 
Hedges.  The  simple  question,  then  is :  With  whom  wa 
the  trade  made?     With  Henkle  or  with  Hedges? 

Henkle,  in  order  to  throw  the  liability  upon  Hedges,  oi 
fered  to  prove  that  the  estate  of  John  McClure  was  in  fac 
indebted  to  Hedges,  and  that  plaintiff,  the  administrate 
and  father  of  John  McClure,  knew  all  about  said  indebl 
edness,  admitted  it,  and  the  boot  money  was  to  offset  it 
The  evidence  as  to  the  fact  of  this  indebtedness  was  wha 
nas  admitted  against  objection.  The  purpose  of  the  testi 
inony  was  this:  Henkle  wanted  to  show  the  likelihood  c 
Ills  story  by  showing  that  John  McClure's  estate  owei 
Hedges,  and  that  Hedges  wanted  the  boot  money  to  g 
against  this  debt,  thus  paying  himself;  therefore  it  wa 
j)robable  that  he  made  the  trade,  instead  of  Henkle,  wh( 
had  no  such  motive. 

Doubtless  it  was  competent  to  give  in  evidence  what  oc 
curred  at  the  trade.  If  Samuel  McClure  then  admitted 
that  his  son's  estate  ow^ed  Hedges,  and  agreed  that  suci 
indebtedness  should  go  against  the  boot  money,  this  migh 
be  shown  as  being  part  of  the  agreement  which  was  actuallj 
made,  and  by  which  the  parties  must  abide.  But  when  i 
comes  to  the  further  proposition  that  there  was  such  a  deb 
in  point  of  fact  existing,  this  we  think  entirely  a  collatera 
matter  and  foreign  to  the  issue.  Nothing  of  the  kind  if 
alluded  to  in  the  pleadings,  and,  if  it  were,  we  still  can  nol 
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see  how  it  would  be  admissible.  The  point  of  controversy 
was  :  Did  Hedges  owe  Samuel  McClure  ?  And  it  does  not 
tend  to  elucidate  this  matter  by  showing  that  John  Mc- 
Clnre's  estate  owed  Hedges.  It  would  call  upon  the  court 
and  jury  to  investigate  the  state  of  affairs  between  the  Mc- 
Clure estate  and  Hedges,  and  thus  the  inquiry  would  pro- 
ceed, not  to  the  investigation  of  the  case  between  plaintiff 
and  defendant,  but  between  defendant  and  a  third  person 
not  a  party  to  the  action.  The  trouble  attending  such  a 
procedure  is  shown  by  the  case  before  us.  As  soon  as 
Hedges  was  allowed  to  show  that  John  McCIure's  estate 
did  owe  him,  then  the  plaintiff  proposed  to  go  into  the 
whole  state  of  accounts  between  John  McClure  and  Hedges, 
who  had  been  in  partnership,  to  provo  that  in  point  of  fact 
no  such  indebtedness  existed.  The  proposal  involved  not 
only  the  partnership,  but  also  the  individual  accounts  of 
McClure  and  Hedges.  Such  an  investigation  might  be  in- 
terminable, and  was  certainly  irrelevant  here.  We  are  all 
of  opinion,  therefore,  that  the  evidence  as  to-  the  fact  of 
this  alleged  indebtedness  was  inadmissible. 

But  it  is  claimed  that  if  the  evidence  was  improperly  ad- 
mitted, the  charge  of  the  court  did  away  with  any  harm 
such  admission  might  have  occasioned. 

The  court  did  not  squarely  rule  the  evidence  out,  though 
they  did  say  that,  whether  the  indebtedness  existed  or  not, 
was  not  of  itself  material  in  the  case ;  but  proceed  further 
to  say  what  might  have  misled  the  jury  iuto  believing  that 
the  fact  itself  might  be  corroborative  of  the  claim  of  one 
party  or  the  other,  according  as  that  fact  was  found  to  exist 
or  not.  It  is  stated  that  if  no  such  indebtedness  was  sup- 
posed or  admitted  by  him  to  exist,  it  would  be  a  circum- 
stance tending  to  corroborate  his  claim.  Inasmuch  as  the 
conrt  had  allowed  the  evidence  to  be  heard,  and  a  vigorous 
contest  had  been  made  on  the  subject,  the  jury  might  have 
thought  that  if  there  had  been  no  such  debt,  plaintiff  could 
neither  have  supposed  nor  admitted  its  existence.  They 
would  naturally,  therefore,  consider  the  fact  of  the  indebt- 
edness as  affording  the  shortest  way  out  of  the  difficulty. 
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And^  upon  the  other  band,  it  was  said  that  if  such  in- 
debtedness existed,  was  admitted  by  plaintiff,  and  lie  desired 
to  pay  it,  this  would  tend  to  corroborate  the  defendant, 
Hedges.  The  fact  of  the  indebtedness  is  here  placed  firet 
in  order  of  the  facts,  as  seeming  to  lie  the  one  of  chief  im- 
portance, upon  which  all  the  others  hinged,  as  upon  the 
BUpposition  of  its  existence,  the  further  circunistances  of  its 
admission,  and  the  desire  to  pay  it,  might  seem  to  follow, 
when  they  would  not  upon  a  contrary  hypothesis. 

In  concliisiou,  the  court  say  :  "  But  though  such  in- 
debtedness existed,  and  was  claimed  by  Hedges,  yet  if  the 
plaiittift'  did  not  admit  it,  or,  adniitiing,  yet  was  uuwilling 
to  pay  it  in  the  manner  it  is  claimed  by  the  defendant  ta 
have  been  paid,  such  indebtedness  would  be  no  evidence 
tending  to  corroborate  the  making  of  such  contract,  as  if 
chiinied  by  the  defendant  to  have  been  made  by  the 
plaintiff" 

It  is  true  that  this  comes  about  as  near  to  ruling  the  tes- 
timony out  as  can  be  done  without  actually  doing  it.  But 
the  fact  that  it  was  not  actually  done  might  have  led  the 
jury  to  Buppose  the  reason  therefor  was  sufficient  It  is 
difficult  to  tell  what  effect  evidence  once  admitted  may  have 
upon  ihe  triers  of  fact,  but  the  impression  made  by  hearing 
what  the  court  has  declared  to  be  competent  testimony  can 
hardly  be  removed  by  anything  short  of  a  flat  direction  that 
it  must  be  disregarded.  Even  then  it  can  not  always  be 
known  that  the  direction  of  the  court  is  followed. 

To  a  majority  of  the  court  it  appears  that  the  effect  of  the 
incompetent  testimony  w^as  not  dissipated  by  the  charge  of 
tlie  court,  and  the  judgment  of  the  district  court  is  at- 
firmed. 

Scott,  J.,  dissenting.  I  think  the  judgment  of  the  court 
nf  common  pleas  should  not  have  been  reversed  by  the 
district  court.  The  only  error  found  by  the  majority  of  my 
brethren  to  have  occurred  upon  the  trial,  and  winch  they 
think  justified  the  reversal  of  tlie  judgment,  is  that  the 
court  permitted  the  witness,  Hedges,  to  testify  that  at  the 
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e  of  making  the  contract  in  question  the  estate  of  the 
ntiff 8  deceased  son,  of  which  the  plaintiff'  was  admin- 
titor,  was  indebted  to  the  witness.     If  it  be  conceded  that 

evidence  was  improperly  admitted,  yet,  under  the  charge 
'he  court,  it  could  not  have  prejudiced  the  defendant, 

was  in  fact  withdrawn  from  the  consideration  of  the 

7- 

'he  judge  clearly  stated  to  the  jury  that  the  mere  fact 
mch  indebtedness  was  immaterial  in  the  trial  of  the  is- 
5  submitted  to  them.  But  that  if  the  plaintiff^,  when 
contract  was  entered  into,  admitted  such  indebtedness, 
desired  to  pay  the  same  by  the  sale  of  his  own  prop- 
%  such  facts,  if  found  by  them,  might  properly  be  con- 
jred  in  connection  with  the  other  evidence  in  the  case, 
ending  to  corroborate  the  testimony  of  Hedges  and  the 
m  of  the  defendant.  The  court  said  to  the  jury,  speaking 
he  supposed  indebtedness  :  "  Yet  if  the  plaintiff  did  not 
lit  it,  or,  admitting,  yet  was  unwilling  to  pay  it  in  the  man- 
it  is  claimed  by  the  defendant  to  have  been  paid,  such 
ebtedness  would  be  no  evidence  tending  to  corroborate 
making  of  such  contract  as  is  claimed  by  the  defendant 
lave  been  made  by  the  plaintiff."  The  jury  was  thus 
ricted  to  the  consideration  of  the  evidence  bearing  upon 
terms  of  the  contract,  and  the  res  gestcB  occurring  at  the 
e  when  it  was  entered  into.  Under  such  a  charge,  I 
not  conceive  how  the  plaintiff  below  could  have  been 
iudiced  by  the  evidence  complained  of 


>AY,  C.  J.,  also  dissented. 
VOL.  xxxn — 14 
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r^ 


1.  The  mere  loaning  df  money  tp  a  judgment  debtor,  to  be  applied 
bim  in  part  satisfaction  of  a  judgment  wbich  is  a  lien  upon  ibe  debto 
land  does  not  operate  to  transfer  such  lien,  in  whole  ivr  in  part,  to  t 
lender ;  even  though  it  was  understood  between  the  purtles  to  the  Iru 
action,  that  it  should  have  that  effect. 

2.  "Where,  in  a  suit  brought  to  enforce  a  vendor's  lien  ftir  purcba 
money,  to  which  the  vendee  and  his  wife,  and  also  the  holder  of  a  su 
sequent  mortgage  executed  by  the  vendee  alone,  are  mude  defendon 
and  the  proceeds  of  sale  of  the  land  covered  by  the  litmus  are  more  tb. 
sufficient  to  discharge  the  vendor's  claim,  the  wife  is  en  tilled,  as  agaii 
such  mortgagee,  to  assert  her  contingent  right  of  dower  in  the  mrpl 
fund. 

8.  But  such  right  of  the  wife  must  be  protected  in  a  nit^de  which  w 
pot  interfere  with  the  right  of  the  mortgagee  to  subji^tt  the  whole  < 
tate  of  the  husband  in  the  premises,  to  the  present  satisfaction  of  t 
mortgage  debt,  in  its  order  of  priority. 

4.  Therefore,  when  such  surplus  is  insufficient  to  discharge  fully  1 
mortgage  debt,  the  court  should  not  (against  the  will  of  the  mortgage 
direct  one-third  of  the  surplus  fund  to  be  put  on  interest  by  the  sheri 
during  the  life  of  the  wife,  for  the  purpose  of  securing  her  contingo 
dower  interest. 

6.  The  proper  course,  in  such  case,  is  to  award  to  the  wife  from  the  su 
plus  fund,  the  value  of  her  contingent  right  of  dower  therein,  to  1 
ascertained  by  reference  to  the  tables  of  recognized  Huthor ilj  on  th; 
subject,  in  connection  with  the  state  of  health,  and  constltutioDal  vigi 
of  the  wife  and  her  husband. 


Errob  to  the  Superior  Court  of  Montgomery  county, 

Howard  ^  Howard^  for  plaintiff  in  error. 
Young  ^  Gottschallj  for  defendants  in  error. 

Scott,  J.  The  action  in  the  court  below  wai  brought  bj 
Diortgagees  and  holders  of  vendor's  liens,  to  subject  certair 
real  estate  of  their  debtor,  Israel  Stailey,  to  the  satisfactior 
of  their  liens.  The  other  lienholders,  as  well  as  Stailei 
and  his  wife,  were  made  parties  defendant.  Among  theti 
was  Susan  Unger,  the  plaintiff  in  error,  who  held  a  mort 
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^e  against  the  premises  to  secure  a  debt  of  |5,000  or 

re,  due  her  from  Stall ey. 

rhe  property  incumbered  by  the  liens  was  sold  by  order 

;he  court,  and  the  proceeds  were  found  to  be  insufficient 

lischarge  all  the  liens.     The  questions  made  here  arise 

the  order  of  the  court  below,  making  distribution  of  the 

d  arising  from  the  sale. 

)ne  of  the  defendants,  Adam  Clay,  who  was  made  a 

ty  on  bis  own  motion,  filed  an  answer,  setting  up  "  that, 

ril  1,  1871,  he  furnished,  by  way  of  advancement  to  pay 

gmeiits  against  Israel  Stailey,  then  resting  as  liens  upon 

premises  in  the  petition  described,  the  sum  of  J400; 
t  subsequent  thereto  Israel  Stailey  paid  him,  or  refunded 
l:um,?250,  leaving  unpaid  J150;  that  the  said  judgments 
re  rendered  on  notes  given  by  Israel  Stailey  to  secure  the 
-chase  money  due  plaintiff,  remaining  unpaid,  upon  said 
raises,  and  the  said  Adam  Clay  avers  that  in  so  advanc- 
:  said  money,  so  much  of  the  amount  of  said  judgments 
dnst  the  said  Israel  Stailey,  with  said  lien  upon  said  prem- 
5,  became  his  own,  and  the  payment  by  Israel  Stailey  of 

5250  released  his  right  only  to  that  extent,  leaving  J150 
1  due  the  said  Adam  Clay,  with  the  said  lien  upon  said 
imises,  all  of  which  was  then  well  understood  by  the  said 
ael  Stailey,  and  was  agreed  to  between  Israel  Stailey  and 

said  Adam  Clay,  and  the  said  $150  balance  is  still  un- 
d,  and  the  interest,  J19.25,  the  whole  amount,  $169.25.'' 
["his  claim  was  held  by  the  court  below  to  be  a  valid  lien 
^11  the  premises,  and  priority  was  given  to  it  over  the 
rtgage  of  Susan  Unger.     Of  this  she  complains,  and  as 

think,  not  without  reason. 

\.  mere  understanding  between  the  borrower  and  lender 
money,  that  the  sum  loaned  shall  be  a  lien  upon  the  bor- 
eer's  real  estate,  can  not  affect  the  rights  of  bona  fide 
rtgages,  Nor  is  the  case  altered  by  the  fact  that  the 
ney  was  borrowed  for  the  purpose  of  partially  paying  a 
[gnient  against  the  borrower.  If  the  money  borrowed 
Staiiey,  was  in  fact  so  applied  (which  does  not  appear), 
!  only  effect  would  be,  to  extinguish^  pro  tantOy  the  judg- 
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ment  debt,  and  its  lien,  and  not  to  create  or  tranler  a  lien. 
The  judgment  against  Stailey  gave  him  no  lien  which  he 
could  transfer,  by  an  understanding ^  or  otherwise.  And  it 
iiiakefi  no  difference  that  the  debt  evidenced  by  the  judg- 
ment was  for  purchase  monej'.  A  vendor's  lien  is  personal 
ancl  can  not,  ordinarily,  be  transferred  even  by  the  vendor, 
much  less  by  the  sole  act  of  the  vendee.  We  all  tliink  the 
court  below  erred  in  directing  the  payment  of  this  claim, 
anil  thereby  diminishing  the  amount  properly  payable  to 
the  plaintiff*  in  error. 

But  another  question,  less  easy  of  solution,  arises  on  the 
record  before  us.  Nancy  Stailey,  the  wife  of  Israel  St;»iley 
(wlio  was  the  principal  defendant),  answered  in  the  case,  set- 
ting up  that  she  had  a  contingent  right  of  dower  in  the 
premises.  She  admitted  that  as  against  the  plaintiit^s  claiTn, 
for  which  he  held  a  vendor's  lien,  she  could  not  gainsay 
liis  right  to  have  the  premises  sold  free  and  discharged  from 
her  inchoate  dower  interest,  yet  she  averred  that  the  prem- 
ises greatly  exceeded  in  value  the  amount  of  the  vemior'g 
lien  and  all  other  liens  binding  her  interest  in  the  prem- 
ises ;  and  she  asked  that  after  the  payment  of  all  such  liens, 
her  contingent  right  of  dower  in  the  residue  of  the  proceeds 
of  sale  should  be  protected,  as  against  the  other  lienhold- 
ers,  and  particularly  as  against  the  mortgage  of  plaititiff  in 
error,  to  which  she  was  not  a  party.  The  premises  were 
accordingly  sold  free  from  Mrs.  Stailey's  dower  rights.  By 
it:i  order  of  distribution,  the  court  provided  for  the  pay- 
ment in  full  of  costs,  taxes,  and  all  the  liens  as  agaiust  wliich 
Mrs,  Stailey  could  not  assert  a  right  of  dower;  and  finding 
that  Susan  Unger's  mortgage  was  the  next  lien,  tiiut  it  wais 
suliject  to  the  contingent  right  of  dower  of  Mrs,  8tailey, 
and  that  the  residue  of  the  fund  was  insufficient  for  its  pay- 
ment in  full,  awarded  to  Susan  Unger,  against  her  excep- 
tion, only  two-thirds  of  such  residue. 

As  to  the  remaining  third,  the  court  ordered  it  to  be  put 
at  interest  by  the  sheriff*,  that  the  interest  accruing  tbereoa 
should  be  paid  to  Susan  Unger  during  the  joint  lives  oi 
Stailey  and  his  wife;  that  if  Stailey  should  die,  leaving  liia 
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fe  surviving  him,  the  interest  should  then  be  paid  to  Mrs. 
liley  during  her  life,  and  that  upon  her  death  the  prin- 
lal  should  be  paid  to  Susan  Unger. 

We  are  not  disposed  to  question  the  right  of  Mrs.  Stailey, 
er  the  payment  of  all  liens  which  bound  her  interest  in 
i  land,  to  have  the  benefit  of  her  contingent  right  of 
wer  in  the  surplus  fund.  She  had  a  legal  interest  in  the 
id  in  virtue  of  her  marriage,  and  the  seizin  of  her  hus- 
r»d.  Though  only  inchoate,  it  was  valuable,  and  she  could 
b  be  deprived  of  it  for  the  benefit  of  her  husband's  cred- 
rs,  except  by  her  own  voluntary  act.  Black  v.  Kuhlman^ 
Ohio  St.  196. 

rhe  order  of  the  court  below,  would  secure  all  the  con- 
gent  rights  of  Mrs.  Stailey,  if  the  fund  should  be  safely 
pt  at  interest  by  the  sheriff.  And  the  mode  adopted  by 
J  court  would  perhaps  be  unobjectionable,  if  assented  to 

Susan  Unger,  the  mortgagee.  A  similar  order  was 
de  in  the  case  of  Denton  v.  Nanny,  8  Barb.  618.  Mr. 
'ibner,  in  his  work  on  Dower,  regards  the  intrinsic  justice 
protecting  such  contingent  rights  of  dower  as  admitting 
no  doubt;  though  he  sugests  that  the  power  of  the  court 
nake  such  an  order,  in  the  exercise  of  its  ordinary  equity 
isdiction,  may  be  questionable.  Vol.  I.  478.  We  think 
t  in  protecting  the  contingent  rights  of  the  wife,  a 
thod  should  be  adopted  which  will  hot  conflict  with  the 
a,r  rights  of  the  husband's  creditors. 
'.  think  it  was  the  clear  right  of  Miss  Unger,  as  the  mort- 
;ee  of  Israel  Stailey,  to  have  his  interest  and  estate  in 

premises  sold,  and  to  have  the  proceeds  applied  presently 
her  mortgage,  in  its  order  of  priority ;  and  to  be  at  lib- 
y  to  proceed  by  due  course  of  law  to  collect  the  residue 
ler  debt,  if  she  could,  from  her  debtor.  The  court  below 
nd  that  $3,745.62  remained  after  paying  all  claims  in 
ich  Mrs.  Stailey  had  released  her  dower.  One-third  of 
;  sum — to  wit,  $1,248.62 — was  placed  in  the  hands  of  the 
rift",  to  secure  her  contingent  dower  interest.  All  of 
1  latter  sum,  except  so  much  as  represented  the  value 
her  contingent  dower,  was  equitably  applicable  to  the 
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paymeDt  of  Miss  Unger's  mortgage,  as  it  \^a8  the  procec 
of  lier  debtor's  interest  in  the  mortgaged  premii^es.  B 
the  order  of  the  court  places  the  whole  of  the  latter  sn 
beyond  the  reach  of  the  mortgagee  during  the  life  of  M 
Stailey ;  to  be  paid  to  the  mortgagee  or  her  heirs  possib 
thirty  or  forty  years  hence,  if  it  shall  not,  in  the  oiea 
time,  have  been  wholly  lost  through  the  fault  of  a  trust 
appointed  against  her  will.  And,  till  the  death  of  Mi 
Stailey,  it  can  not  be  ascertained  how  much  of  the  mot 
gage  debt  will  be  discharged  by  means  of  this  proceeding 
aud  from  this  uncertainty  the  collection  of  the  residue  wi 
be  rendered  difficult,  if  not  impossible.  We  think  the  ju 
claims  of  a  mortgage  creditor  can  not  rightly  be  thus  su 
peiided  during  the  life  of  the  mortgagor's  wife,  for  tl 
purpose  of  securing  an  inchoate  right  of  dower. 

We  think  all  that  Mrs.  Stailey  can  ask  is,  that  the  valt 
of  lier  contingent  interest  in  the  surplus  fund  remamiu 
after  payment  of  the  liens  for  which  her  interest  is  bouin 
ahail  be  paid  to  her  out  of  the  fund;  and  to  the  reaidyi 
the  plaintiff  in  error  is  entitled  under  her  mortgage- 

The  value  of  such  contingent  interest  may  be  ascertainc 
by  I  oference  to  the  tables  of  recognized  authority  on  thi 
sultject,  in  connection  with  the  state  of  health  aud  coust 
tutional  vigor  of  the  wife  and  her  husband. 

Tlie  order  of  distribution  made  by  the  court  below  wil 
be  reversed,  so  far  as  relates  to  the  claim  of  Adani  Claj 
and  60  far  as  relates  to  the  disposition  of  the  surplus  fund 
and  the  case  be  remanded  for  distribution  of  said  surplii 
funds  as  herein  indicated. 

Johnson  and  Wright,  J. J.,  dissented  to  all  but  the  firs 
pro[>o8ition  of  the  syllabus. 
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Under  the  provisions  of  the  statute  authorizing  a  municipal  corpora- 
tion to  appropriate  land  to  a  public  use,  such  corporation  must  secure 
an  "  inquiry  into  and  assessment  of  compensation  "  by  a  jury  to  the 
owner  of  the  property  sought  to  be  appropriated,  which  inquiry  and 
assessment  must  be,  not  merely  nominal,  but  actual,  and  made  upon 
proof  of  the  value  of  the  property,  or  the  corporation  may  be  defeated 
in  the  appropriation ;  it  is  therefore  not  such  error  as  will  warrant  the 
reversal  of  a  judgment  for  the  court  before  which  the  inquiry  is  held 
to  permit  such  corporation  to  open  and  close  the  evidence  and  argument 
to  the  jury. 

.  When  a  question  is  asked  of  a  witness,  which  is  objected  to,  and  the 
objection  is  sustained,  the  ruling  will  not  be  reviewed  on  error,  unless 
the  exception  taken  shows  whut  it  was  proposed  to  prove. 
.  On  an  inquiry  before  a  jury  for  the  assessment  of  compensation  to  the 
property  owners  for  land  sought  to  be  appropriated  for  a  public  use,  a 
civil  engineer  testified  that  he  had  computed  the  quantity  contained  in 
each  of  the  lots  described  in  the  application  for  the  appropriation,  and 
had  noted  the  square  feet  contained  in  each  lot,  on  a  copy  of  the  plat 
contained  in  the  application,  which  paper  the  court  permitted  to  be 
given  to  the  jury  as  a  memorandum  of  the  quantity  of  land  contained 
in  each  one  of  the  lots,  as  testified  to  by  the  witness :  Held,  not  to  be 
error. 

Error  to  the   Court  of  Common   Pleas   of  Hamilton 
mty.    Reserved  in  the  district  court. 

rhe  facts  are  sufficiently  stated  in  the  opinion. 

Goodman  ^  Storer,  for  plaintiff  in  error : 
We  claim  that  the  right  to  open  and  close  was  with  the 
Pendants  (plaintiffs  in  error  here). 

rhe  affirmation  of  the  issue  is  upon  the  property  owner, 
rhe  issue  is,  not  what  is  the  amount  of  damage,  but, 
sty  is  there  any  damage  ?  second^  if  so,  how  much  ?  The 
ue  really  is :  Can  the  property  owner  recover  damages  ? 
do  so  he  must  prove  them,  and  it  is  for  the  jury  to  say 
lether  he  has  done  so ;  and  if  they  find  he  has,  fix  the 
npensation. 
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Where  the  damages  are  unliquidated,  the  burden  of 
proof  is  upon  the  party  elaiming  to  recover  thern,  irrespec- 
tive of  the  title  of  the  action,  or  who  is  nominal  plaintiff 
Wooion  \%  BartoTijl  Mood.  &  R.  518;  Geack  \\  $ScotUli 
M.  &  W.  95  ;  and  a  refusal  to  allow  the  nominal  defendaot 
to  open  and  close,  under  such  circumstances,  is  error,  to  be 
reversed  by  an  appellate  court.  Mercer  v.  WkaU^  5  Q,  B. 
447;  Ashley  v.  Bates^  15  M.  &  W.  589;  Davis  v.  Mastm,  4 
Pick*  158;  Brooke  v.  Barrett^  7  lb.  98;  Robinson  v,  HHch- 
cocky  8.  Met.  64  ,  Eohun  v.  Hanson^  11  Cush.  44  ;  Young  v. 
Highland,  9  Gratt.  18;  0.  ^  C.  R.  R.  Co.  v.  Barlow,  3  Ore- 
gon, 311 ;  Singleton  v.  Willett,  1  N.  &  McC.  855  ;  B.  ^^  0.  K 
R.  Co,  \\  jih^Whinney,  36  Ind.436;  McNutt  S^  Ross  vl Kauf' 
man,  26  Ohio  St.  127;  Railroad  Co.  v.  Clapp^  1  Cnsh.  559; 
111  Afas.s.  543;  Burt  v.  Wigglesworth^  117  Mass.  Mass.  306; 
Railroad  v.  Bonnell,  34  N.  J.  479;  Mitchell  v.  Thornton,  21 
Gratt*  164;  Doran  v.  Railroad  Co.^  17  Minn.  188;  Railroad 
V.  Murphj,  19  lb.   506. 

Baies^  Perkins  ^  GoetZy  for  defendant  in  error* 

As  to  whose  right  it  is  to  open  and  close. 

Past  and  present  statutory  law  of  Ohio  will  not  help  us 
on  this  point. 

Tlie  legislature  evidently  thought  the  owner  would  not 
have  the  right  to  open  and  close,  unless  given  him  hv  leg- 
inlatioii,  and,  accordingly,  in  app^-opriations  by  piieaie  cor- 
porations, have  so  interposed,  S.  &  C.  370,  §  (350),  now  re- 
pealed and  supplied  by  69  Ohio  L.  95,  §  23,  which  latter 
actj  repealed  by  §  25,  is  not  to  be  applied  to  municipal  au- 
thoritiesj  although  §  1  says,  "  any  and  every  corporation." 

This,  then,  is  the  law  as  to  private  corporations.  On  the 
other  hand,  in  the  only  instance  which  we  can  find  in  which 
a  public  corporation  is  provided  for,  the  opposite  rule  h 
adopted,  and  the  state  board  of  public  works  has  thereby 
the  open  and  close.     S.  &  C.  1255. 

As  to  all  other  public  corporations,  our  statutes  are  silent. 

In  1  Phillips'  Ev.  (Cowen  &  Hill  ed.)  817,  ei  seq.,  may  be 
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nd  a  summary  of  cases  on  the  general  principal  of  open 
I  close. 

A'^e  suppose  where  statutes  are  silent  the  law  is  either  that 
lieiiil  discretion  on  the  point  is  supreme,  or  else  is  revis- 
,  only  when  prejudice  is  shown  ;  it  is  indifferent  in  this 
c,  \vliich  is  the  rule.  This  is  held  in  the  following  cases : 
/  V.  Bennett,  28  N.  Y.  324,  329 ;  Albany  Northern  B.  Co. 
Lansingj  16  Barb.  68;  Preston  v.  Walker,  26  Iowa,  205; 
irshaU  V.  American  Express  Co,,  7  Wis.  1 ;  Lexington  Ins. 
V,  Paver,  16  Ohio  324,  330;  C.  ^  S.  P.  Co.  v.  Blake,  12 
?h.  L.  (S.  C.)  634. 

Although  the  right  to  open  and  close  is  one  of  very 
ibtf  111  benefit  to  its  possessor,  and  although  circumstances 
re  rendered  the  city's  interest  in  this  litigation  very  small, 
give  tlie  court  the  best  light  we  can  on  the  princples  of 
1  question,  assuming  for  the  sake  of  the  argument,  that 
^  ruling  below  is  revisable  here,  and  that  the  test  is  to 
k  the  burden  of  proof.  Is  not  this,  then  on  the  city  ? 
rhe  hind  taken  is  presumed  to  be  w^orth  something,  for 
Tjtliing  must  have  some  value.  13  Ohio,  401  ;  10  Ohio 
575  ;  2  Ohio  St.  583. 

n  the  absence  of  claimant,  the  city  therefore  can  not,  by 
:ting  in  no  evidence,  get  the  land  for  nothing;  she  must 
m  some  evidence  of  value,  which  puts  the  burden  on  her, 
1  she  must  begin  the  case. 

Iften  the  owner  is  an  unknown  quantity,  and  is  brought 
}j  fi'iblication.  Suppose,  too,  he  lets  the  case  go  by  default, 
IS  frequently  happens,  when  the  property  is  a  little  corner 
narrow  strip,  or  out  of  the  way  scrap,  the  owner  is  con- 
ted  to  take  whatever  may  be  awarded,  and  lets  the  city's 
ryer^  do  the  whole  without  retaining  counsel,  making  a 
tit,  or  appearing  at  all.  In  all  these  cases  there  is  no  one 
raadc  a  beginning,  except  the  city  ;  the  evidence  against 
'  is  merely  in  the  nature  of  I'ebuttal,  and  may  be  omitted 
m  the  trial,  if  the  owner  chooses.  If  the  city  does  not 
^in  in  such  a  case,  who  will  ?  She  will  get  the  property 
nothing  if  she  does  not  begin. 
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Day,  Chief  Judge.  In  October,  1872,  the  city  of  Cincin- 
nati filed  its  application  in  the  Probate  Court  of  Haiiiiltou 
county,  to  appropriate  certain  lands  of  Narcissa  W.  Xeff  and 
others,  the  plaintifis  in  error,  for  a  street.  From  the  judg- 
ment of  the  probate  court,  awarding  damages,  the  plaiutitfa 
in  error  appealed  to  the  court  of  common  pleas.  At  tlie 
January  term,  1873,  of  that  court,  the  cause  was  tried,  and 
the  jury  rendered  a  verdict  awarding  damages.  The  court 
rendered  judgment  on  the  verdict.  Thereupon  the  plaint- 
iffs in  error  filed  their  petition  for  review,  and  the  court 
made  a  report  in  the  nature  of  a  bill  of  exceptions,  which, 
with  the  petition  for  review,  was  filed  in  the  district  court, 
in  accordance  with  section  529  of  the  municipal  code. 

On  the  trial)  the  plainlift's  in  error  claimed  the  right  to 
open  and  close  the  evidence  and  argument  to  the  jury, 
which  the  court  denied,  and  permitted  the  city  to  open 
and  close  the  evidence  and  argument;  to  all  which  the 
plaintiffs  in  error  excepted,  and  now  claim  the  ruling  to  be 
erroneous. 

The  proceeding  was  under  the  provisions  of  the  munici- 
pal code,  to  appropriate  land  for  public  use.  Under  the 
constitution  of  the  state,  the  owners  of  land  so  appropri- 
ated are  entitled  to  compensation  in  money.  To  obtain 
the  land  the  law  requires  an  assessment  of  such  compensa- 
tion to  be  made  by  a  jury.  For  this  purpose  the  munici- 
pal corporation  is  required  to  notify  the  land-owners  of  its 
application  ;  and,  upon  proof  of  such  notice,  as  required  by 
law,  the  court  must  set  a  time  "  for  the  inquiry  into  and 
assessment  of  compensation,"  by  a  jury  to  be  impaneled 
for  that  purpose.  Xo  pleadings  are  filed  by  the  parties,  nor 
is  an  issue  of  fact  in  any  form  submitted  to  the  jury. 
"The  inquiry  into  and  assessment  of  compensation  "  com- 
prise all  the  duties  of  the  jury.  This  was  the  character 
of  the  trial  in  which  the  question  is  made  as  to  which  party 
is  entitled  to  begin. 

The  statute  providing  for  the  appropriation  of  land  for 
the  "  public  works  "  of  the  state,  and  for  the  assessment  by 
a  jury  of  the  amount  to  be  paid  to  the  owners,  declares 
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it  "  the  state  shall  be  entitled  to  open  and  close,  in  giv- 
j  testimony,  and  in  the  argument.  S.  &  C.  1255.  On 
3  other  hand,  the  statute  in  regard  to  appropriations  by 
neral  corporations,  secures  to  the  land  owner  the  rights, 
argument  to  the  jury,  of  a  party  holding  the  affirmative. 
Ohio  L.  95,  §  23.  But,  in  regard  to  appropriations 
der  the  municipal  code,  no  provision  is  made  on  this  sub- 
it.  Such  cases,  then,  not  being  controlled  by  any  statu- 
•y  provision,  as  to  which  of  the  parties  ra.ust  begin  before 
3  jury,  must  necessarily  be  governed  by  the  rules  of  the 
oimon  law,  or  in  analogy  to  the  corresponding  provisions 
the  code  of  civil  procedure. 

[n,either  case,  the  result  will  be  the  same,  for  there  is  no 
t)stantial  difference,  in  this  respect,  between  the  practice 
ascribed  by  the  code,  and  that  of  the  common  law.  The 
ie  provides  that  the  party,  who  would  be  defeated,  if  no 
idence  were  to  be  given  on  either  side,  must  first  produce 
\  evidence;  and  that  the  party  required  first  to  produce 
J  evidence,  shall  have  the  opening  and  closing  argument. 
166.  At  the  time  the  code  of  civil  procedure  was  adopted, 
3  rule,  as  recognized  by  the  supreme  court  of  this  state, 
IS,  "  that  the  party  having  the  affirmative  of  the  issue, 
ill  open  and  close  ; "  and,  in  Lexington  Ins.  Co.  v.  Paver, 
Ohio,  330,  Hitchcock,  J.,  in  stating  the  rule  upon  this 
bject,  says:  "Where,  by  the  pleadings,  it  is  apparent 
at  no  evidence  is  required  from  the  plaintiff,  the  defend- 
t  ought  to  open  ;  but  if  any,  no  matter  how  slight,  proof 
required  of  the  plaintiff,  he  must  be  allowed  to  go  for- 
ird."  And  the  general  rule  of  the  English  courts  seems 
be,  that  "the  party  entitled  to  begin,  is  he  who  would 
ve  a  verdict  against  him  if  no  evidence  were  given  on 
her  side."  1  Arch.  Pr.  385;  Geach  v.  In  gall,  14  M.  & 
.  95. 

''  In  considering,  however,  which  party  ought  to  begin" 
is  said  in  1  Arch.  Pr.  385),  "  it  is  not  so  much  the  form 
the  issue  which  is  to  be  considered  as  the  substance  and 
ect  of  it ;  and  the  judge  will  consider  what  is  the  sub- 
mtial  fact  to  be  made  out,  and  on  whom  it  lies  to  make 
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it  out."  Ashby  v.  Bates^  15  M.  &  W.  589.  Accordingly, 
eeems  to  be  settled  that  in  "actions  where  the  plaiuti 
seeks  to  recover  actual  damages  of  an  unaj^certaiiK 
amount,  he  is  entitled  to  begin,  although  the  affirniaVr 
of  the  issue  may,  in  point  of  form,  be  with  the  defendant 
for,  although  the  plaintift'  might  be  entitled  to  nomiii 
damages  upon  the  pleadings,  if  no  proof  of  his  acta 
damage  be  given  he  would  be  substantially  defeated.  Ca 
ter  V.  JoneSy  1  Moody  &  Kobinson,  281 ;  Mercer  \\  Wkall^ 
A,  &  E.  (48  Eng.  Com.  Law),  447.  The  rule  a^  thus  e 
plained  is  followed  in  England  and  in  the  tonrt^  of  th 
country.  Huntington  v.  Conkey,  33  Barb.  218 ;  Young 
Highland^  9  Grattan,  16.  It  follows,  therefore,  that,  m  d 
termining  which  party  ought  to  begin,  regard  must  be  ha 
not  so  much  to  the  form  as  to  the  substance  of  the  ca^i 
and  in  that  view  it  must  be  considered  what  i^  the  substa 
tial  fact  to  be  made  out,  and  on  which  party  it  lies  to  mal 
it  out. 

In  the  case  before  us  the  substantial  fact  to  be  ascertains 
by  the  jury  was  the  amount  of  compensation  which  the  ci 
must  pay  to  the  property  owners,  to  enable  it  to  acquire  tl 
land  sought  to  be  appropriated.  The  assessoient  was  n 
to  be  made  upon  a  claim  of  the  property  owners,  but  tl 
city  was  required  to  have  it  made  before  it  could  obta 
the  land.  The  city,  therefore,  was  required  to  move  affirr 
atively  in  the  matter,  and  to  secure  an  "inquiry  and  a 
nessment"  of  compensation  by  a  jury,  or  fail  in  the  appr 
priation.  Notwithstanding  the  city  is  substantially  tl 
plaintiff  in  the  matter,  if  it  would  be  entitled  to  a  verdi 
for  a  nominal  amount  if  neither  party  gave  any  evidenc 
the  land-owner  would  undoubtedly  be  entitled  to  begi 
But  it  is  clear  that  the  appropriation  must  fail,  unless  i 
actual  and  not  a  nominal  assessment  is  made.  The  eonsi 
tution  guarantees  to  the  owner  of  the  property  an  actu 
compensation  ;  and  the  statute  authorizing  the  appropri 
tion  and  providing  for  the  compensation  is  framed  bo  as 
secure  an  actual  and  not  a  nominal  assessment.  The  sti 
ute  not  only  requires  the  jury  to  make  an  assessment  i 
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mpensation,  but  it  equally  imposes  upon  them  the  duty 

"inquiry"  into  the  matter  of  eompeiisatioii  ;  for,  in 
arly  every  one  of  the  numerous  instances  in  which  it 
eaks  of  the  assessment,  it  speaks  of  "  the  inquiry  into 
d  assessment  of  compen^atiouj"  as  if  no  aBsesaiuent  was 
ntemplated  but  such  as  should  be  the  result  of  due  in* 
iry  by  the  jury.  In  view  of  the  provisions  of  the  con- 
tution  and  of  the  statute,  it  is  quite  clear  that  the  city 
uld  not  appropriate  tlie  land  to  the  public  ubc  dcj^ired, 
thout  an  assessment  of  compensation  to  the  owners  of 
e  property,  made  upon  due  inquiry  by  the  jury.  lu  order, 
en,  to  secure  a  valid  a?Bei4STueiit,  it  was  incumbent  on  the 
y  to  have  the  inquiry  made  upon  proof  as  to  the  coni- 
nsation  to  be  assessed,  otherwis^e  the  appropriation  might 
il  for  want  of  a  valid  assessment  of  compensation. 
Since,  then,  the  assessment  of  a  substantial  compensation 
is  required,  which  miglit  have  failed  without  proof  given 

the  jury,  and  as  the  appropriation  could  not  he  made 
ithout  such  assessment,  the  court  might  well  be  warranted 

holding  that  the  city  ought  to  begin,  for  othci'wise  it 
ight  be  defeated. 

This  view  of  the  case  renders  it  unnecessary  to  refer  to 
ses  in  other  states,  in  which  it  was  held  that  the  property 
rner  was  entitled  to  begin,  for  the  case  turns  on  provi- 
)n8  peculiar  to  our  own  constitutional  and  statutory  law. 

also  becomes  unnecessary  to  determine  whether  the 
lestion,  as  to  which  party  must  begin,  is  one  within  the 
scretionary  power  of  the  court,  or  is  one  of  law,  the  deci- 
on  of  which  may  be  reviewed  on  error.  It  is  sufficient  to 
y  that,  upon  either  view,  uo  error  intervened  on  this 
)int  in  the  present  case. 

Another  error  alleged  is  based  on  exceptions  taken,  on 
e  part  of  the  property  owners,  to  the  ruling  of  the  court, 
i  the  trial  to  the  jury,  in  sustaining  objectioos  of  the  city 

questions  propounded  by  them  to  a  witness,  in  regard  to 
e  effect  of  the  propostd  grade  of  the  street.  But  the  re- 
►rd  does  not  show  wliat  was  expected  to  be  proved  by  tlie 
itne-8.    It  does  not,  therefore,  appear  that  the  evidence 
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offered  wa8  Bomething  material,  the  rejection  of  which 
would  be  prejudicial  to  the  party  excepting.  The  record, 
therefore,  fails  to  show  any  error  on  this  point  to  the  pre- 
judice of  the  plaintiffs  in  error.  Gondolfo  v.  The  State,  11 
Ohio  St.  114;  Homer  v.  Reznor,  9  Ohio  St.  6;  Bolen  v.  m 
Stale,  26  Ohio  St.  871. 

-Again,  it  is  claimed  that  the  court  erred  in  permitting  a 
certain  paper  to  be  given  to  the  jury.  On  the  trial  to  the 
jury,  the  city  called  a  witness,  who  testified  that  he  was  a 
civil  engineer,  and  "  that  from  the  plat  and  description  set 
out  m  the  petition  he  had  computed  the  number  of  sqaare 
feet  in  each  one  of  the  lots  described,  which  numbers  he 
gavG,  and  had  noted  the  same  on  a  plat  similar  to  that  filed 
by  tlie  city;  and  thereupon  he  was  examined  and  cross- 
examined,  and  enumerated  the  measurement  of  each  lot  in 
the  plat  set  forth  in  the  petition,  and  compared  the  same 
with  each  lot  upon  the  plat  produced  by  him,  and  made  his 
calculations  of  the  square  feet  in  each  lot  of  the  plat  in  the 
petition,  and  compared  the  result  with  the  quantities  re- 
spectively noted  on  the  plat  produced  by  him,  and  they 
agreed  with  each  other.  Whereupon  the  counsel  for  the 
city  offered  in  evidence  the  said  plat  with  the  figure  on  it, 
and  asked  that  the  same  be  allowed  to  go  to  the  jury,  and 
to  be  taken  out  with  them  when  they  retired ;  to  which 
the  defendants,  by  their  counsel,  objected ;  but  the  court 
overruled  the  objection,  and  allowed  the  plat  with  the 
figures  on  it  to  be  offered  in  evidence  to  the  jury,  and  taken 
with  them  on  their  retirement;  to  which  ruling  the  defend- 
ants then  and  there,  by  their  counsel,  excepted." 

There  was  no  objection  to  the  testimony  of  the  witness; 
on  the  contrary,  it  is  conceded  to  be  competent  and  admis- 
sible*  The  exception  goes  only  to  the  ruling  of  the  court 
in  permitting  the  paper,  which  was  a  copy  of  the  plat  of 
lands  in  controversy  containing  figures  showing  the  quant- 
ity of  ground,  which  the  witness  had  sworn  was  contained 
in  each  of  the  several  lots,  to  be  given  to  the  jury.  The 
paper  was  not  suffered  to  go  to  the  jury  as  an  exhibitor 
plat  of  the  ground.     A  plat  was  already  properly  in  the 
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I.  It  was  given  to  the  jury,  not  as  evidence  in  the  case, 
merely  as  a  memorandum  of  the  quantity  contained  in 
1  of  the  several  tracts,  as  sworn  to  by  the  witness.  It 
,  therefore,  a  matter  within  the  discretion  of  the  court, 
permitting  the  paper  to  be  handed  to  the  jury  no  injustice 
Id  be  done  to  either  party;  nor  could  it  prejudice  the 
ntifts  in  error.  It  merely  subserved  the  convenience 
he  jury  in  enabling  them  to  accurately  retain  the  testi- 
ly as  to  the  several  quantities  of  ground  contained  in 
lots,  which  it  would  otherwise  be  difficult  for  them  to 
ember.  Tracy  v.  Card,  2  Oliio  St.  431,  451.  There  was 
jrror  in  this  respect. 

Judgment  affirmed. 
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(AFTER  FEBRUARY  9,  1877.) 


PRESENT : 

Hon.  W.  W.  JOHNSON,  CraEF  Judge. 
Hon.  LUTHER  DAY,  ^ 

Hon.  JOSIAII  SCOTT,  (  t^„„„ 

Hon.  D.  THEW  WRIGHT,    f  ^'^oes. 
Hon.  T  Q.  ASHBURN,  J 


'  Montgomery  v.  Swindler. 

1.  The  party  holding  the  affirmative  of  the  issue,  as  a  general  rule,  ought  to 

open  and  close  the  evidence  and  argument,  and  there  being  a  number  of 
issues,  if  the  plaintiff  holds  the  affirmative  of  any  one,  or  if  any  evidence 
material  to  his  case  is  required  of  him,  he  ought  to  begin.  In  detcrmln* 
ing  the  question,  however,  upon  a  complicated  state  of  pleading,  a.  lib- 
eral discretion  is  allowed  to  the  court  trying  the  cause,  and  thi»  discre- 
tion will  not  be  reviewed,  except  upon  a  plain  case  of  error. 

2.  A  party  having  asked  a  special  charge,  which  was  refused,  and  ftko  m 

special  finding,  if  such  finding  shows  that  the  refusal  to  charge  as  afked 
could  not  have  been  prejudicial,  such  refusal  is  not  ground  of  error. 

Error  to  District  Court  of  Gallia  county. 

Simeon  Nash,  for  plaintiff  in  error : 

As  to  which  party  shall  open  and  close,  see  Hackman  v, 

(224) 
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FemiE,  3  Mees.  &  Wela.  505  ;  Geach  t.  Ingall,  14  M,  &  W. 
95 ;  7  Eng.  K  &  Eq.  578,  680 ;  Hunimgton  v.  Coiikey,  %% 
Barb,  218;  Jm,  Co,  v,  PotsTj  16  Ohio,  330. 

J>,  £.  Mebard,  and  S*  -4,  iVasA,  for  the  deiendant  in 
error. 

Wright,  J,  The  action  helow  was  brought  bj  Henry 
Swindler  upon  a  writing  obligatory,  by  which  defendant 
agreed  to  pay  to  plaintiJff  or  bearer  $1,000  in  7-30  bonds  of 
the  United  States,  in  sixty  days  from  date.  The  agreement 
not  having  been  complied  wuh,  plaintiff  claims  to  recover 
^l^OOO,  with  interest  at  the  rate  of  7  3-10  per  cent  ioaa- 
much  as  the  bonds  themselves  bore  that  rate. 

The  answer  denies  that  plaintiff  has  the  right  to  recover 
7  3-10  per  cent-,  and  insists  that  he  can  claim  bot  legal 
interest. 

The  aiiBwer  also  sets  up  a  counterclaim  for  goods  sold  and 
delivered  in  the  sum  of  $400. 

The  reply  says  nothing  about  the  interest  question ,  but 
denies  the  offset,  and  says  that  the  items  set  up  as  offset 
were  applied  in  payment  of  other  debtR  owing  by  deiend- 
ant to  plaintiff* 

Upon  this  state  of  the  pleadings,  tlie  defendant  claimed 
the  right  to  open  and  close,  both  with  evidence  and  argu- 
ment, and  when  plaintiff  was  offered  as  a  witness  on  his 
own  behalf,  and  asked  the  question,  "  what  was  the  con- 
sideration of  the  promissory  note  sued  on  ?"  defendant  ob- 
jected. In  Bupport  of  his  position,  defendant  claimed  that 
the  consideration  of  the  note  was  set  forth  in  the  answer 
as  being  ^IjOOO^money  loaned  ;  this  was  not  denied  in  th& 
reply,  and,  therefore,  defendant  insisted  that  no  evidence 
could  be  given,  the  fact  standing  admitted.  The  objection 
was  overruled  and  exception  taken. 

Bnt  it  will  be  noticed  that  the  plaintiff  had  filed  a  reply 
to  defendant's  offset,  claiming  that  the  items  of  that  offset 
had  been  applied  in  payment  of  other  debts  between  the 
VOL.  xxxn — 15 
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parties,  and  therefore  thej  could  not  be  considered  and  al- 
lowed again.  It  was  then  proper  for  plaintlft*to  show  that 
such  application  had,  in  point  of  fact,  been  made,  and  this 
would  entitle  him  to  begin*  The  court  could  not  foresee 
whether  he  would  offer  evidence  upon  the  precise  point 
upon  which  !je  was  entitled  to  the  affirmative ;  but  if  an 
examination  of  the  pleadings  showed  that  right  in  hinijlhe 
court  was  correct  in  its  action.  In  a  difficult,  intricate  state 
of  pleading,  the  court  must  be  allowed  some  degree  of  dis- 
cretion. In  Lexington  i??5.  Co.  \\  Paver,  16  Ohio,  330, 
Hitchcock  says  the  rule  is,  that  the  party  having  the  af- 
firmative of  tlie  issue  shall  open  and  close,  "  when,  by  the 
pleadings,  it  is  apparent  that  no  e^adence  is  required  from 
the  plaintiff,  the  defendant  ought  to  open ;  but,  if  any,  no 
matter  how  slight,  proof  is  required  of  the  plain  tiff,  he 
must  be  allowed  to  go  forward.  In  this  case,  however, 
there  was  not  a  single  issue  to  be  determined,  but  eleven 
separate  and  distinct  issues,  in  some  of  which,  at  least,  the 
plaintiff  had  tlie  affirmative.  Take,  for  instance,  the  tenth 
plea,  which  is  that  the  boat  was  unseaworthy.  This  plea 
is  traversed  by  the  plaintiff  below,  by  the  affirmation  that 
she  was  seaworthy.  And  the  same  is  the  fact  in  some  of  the 
other  pleas.  Looking  at  the  whole  case,  the  court  enter- 
tained the  opinion  that  the  plaintiff  should  open  the 
caae-  We  are  not  prepared  to  say  there  was  anything 
wrong  in  this,"  And  also  regard  must  be  had  to  the  sub- 
stance rather  than  the  form  of  the  issue* 

In  determining  a  question  of  this  kind,  considerable  lat- 
itude must  be  allowed  to  the  eonrt,  and  the  remark  of  Mr, 
Nash,  in  his  valuable  work  on  pleading  and  practice,  has 
weight,  that  the  phrase  of  section  266  of  the  code,  "unless 
the  court  for  special  reasons  shall  otherwise  direct,"  '*  prob- 
ably leaves  the  w^hole  matter  to  the  discretion  of  the  judge 
at  the  trial.''     2  Nash  PL  &  Pr,  972. 

At  least  it  is  so  far  a  matter  of  discretion,  that  it  will  re 
quire  a  plain  and  strong  case  to  justify  the  interference  of 
a  court  of  error.  The  subject  is  discussed  in  the  following 
authorities  :  1  Arch.  Pr,  385  ;  Geach  v,  Ingall,  14  M,  &  W 
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95;  Ashhy  v.  Bak.%  15  M,  &  W,  589;  Carter  v.  Jones,! 
Morchy  &  Rob,  281 ;  Mermr  v.  Whall,  6  A.  &  G.  447 ;  Hujit- 
ingion  v.  Corikey^  33  Barb.  218;  Youiig  y.  Highland^  9  Gratt. 
16 ;  Ilackmen  v,  Fernie.,  3  M*  &  W",  505 ;  Leet  r.  Ureskall 
Life  Ins.  Co.,  7  E.  L.  &  Eq.  578 ;  Reichard  v,  Man,  Lift 
Ins.  Co.,  31  Mo,  518  ;  llsky  v.  Wells,  7  Wis.  I;  IVyv.  Bm~ 
net,  28  N.  Y.  324 ;  Morris  ^  Essex  R.  B.  Co.  v.  Parker,  34  N. 
J,  479;  Preston  v.  Walker^  26  Iowa,  205;  Conn.  Elver  Co.  v. 
Clappj  1  Gush.  559  ;  Marsh  v.  Pier^  4  Kawle^  273 ;  Richards 
V.  iViion,  20  Penn.  SL  19;  Ike  B.  ^  0.  R.  R.  Co.  v,  Me^ 
Whinnexji  36  lod.  436;  Winnisimenet  Co.  v.  Gntehy,  111 
Mass.  54S  ;  Minnesotta  Valley  R.  JS.  Co.v.  jDoran,  17  Minn* 
188;  Chesley  v,  Chesley,  37  K  H,  229;  Ayer  v,  ^liis^mj  S 
Pick.  225 ;  Neff  v,  C%  of  Cincinnati,  30  Ohio  St,  215, 

Defendant  then  offered  evideuee  to  prove  his  set-off,  and 
that  when  the  goods  were  obtained  nothing  was  said  be- 
tween plaintiff  and  himself  as  to  the  application  of  the 
value  thereof  to  any  particular  claim,  except  in  certain 
items,  and  that  no  application  of  payments  had  been  made 
with  his  consent,  nor  had  there  been  any  agreement  to  that 
effect*  Upon  the  other  liand,  plaintiff  offered  to  prove  the 
averments  of  bis  replication,  and  the  evidence,  though  ob- 
jected tOj  was  admitted. 

There  being  testimony  on  both  side^  tending  to  prove 
the  agreement  as  to  the  applicatioo  of  payments  and  the 
reverse,  the  court  charged  the  jury  that  if  they  found  such 
agreement  existed,  then  the  plaintiff  had  the  right  to  make 
the  application  of  payments  as  he  did. 

Defendant  then  asked  the  court  to  charge,  if  this  appli- 
cation of  payments  was  made  without  his  consent,  they 
must  find  for  defendantj  which  was  refused.  Auclj  upon 
request  of  defefidant,  the  court  charged  the  jury  to  find 
separately,  whether  or  not  there  waa  an  agreement  as  to 
the  application  ;  in  response  to  which  the  jury  found  ^^  that 
there  was  an  agreement  or  understanding  between  the  par- 
ties that  their  running  accounts  should  be  applied  one 
against  the  other/' 

AVe  thiyk  this  finding  shows  that  the  defendant  could 
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not  have  been  prejudiced  by  the  refusal  of  the  court  to 
charge  that  the  application  could  DOt  be  made  without  Km 
consent,  Nor  do  we  see  why  ruoning  accounts  may  not 
be  applied  in  payment,  if  the  i^arties  agree  that  it  may  be 
done. 

The  judgment  of  the  district  court  affirming  that  of  the 
common  pleaa  is  affirmed. 


Combs  v.  "Watson- 


1.  TJudBT  section  17  of  the  "  act  regolating  tliQ  mode  of  adminbtering  m- 
signmentB  in  trust  for  tho  benefit  of  creditors^'*  hs  amended  Febrnfirt 
12j  1863  (S.  &S.  S70),  lands  coovejed  for  the  purpose  of  defr&uding 
creditora  inuro  to  tbo  benefit  of  aueb  creditors  j  and  any  one  of  them, 
whetber  his  claim  be  reduced  to  jiidgniont  or  not,  may  bring  ftn  acli/»n 
to  set  aside  lucb  conveyance,  and  have  tbe  proceeds  of  the  land  applied 
to  the  payment  of  tbe  ereditoTs,  as  provided  in  said  section. 

2.  Under  Ibe  limitation  prescribed  by  section  15  of  tbe  code,  an  aetion  t^ 
act  aside  such  fraudulent  conveyance  is  barred  afler  the  lapse  ^i  fwur 
years  from  the  discovery  of  the  fraud* 

fi.  Where  the  petition  in  such  actioa  shows  on  its  face  that  the  convey- 
ance was  made  more  than  four  years  before  the  action  was  brought,  it 
tnu?.t  contain  an  averment  that  the  fraud  waa  tiot  discovered  naltl 
within  that  period;  otherwise,  tbe  defendant  may  demur  to  the  petition 
on  the  ground  that  it  does  not  atate  facts  sufficient  to  constitnte  a  cftuse 
of  action. 

Error  to  the  Superior  Court  of  Cincinnati. 

The  original  action  was  brought  in  the  Superier 
Court  of  Cincinnati,  November  12, 1872,  to  subject  certain 
real  estate,  deeded  to  Emily  Watson  by  Edward  Grievej 
September  25,  1865^  to  the  payment  of  the  creditors  of 
Charles  T,  Watson,  for  the  reason  that  he  furnished  tbe 
means  to  pay  for  the  same,  and  caused  the  deed  to  be  made 
to  his  wife,  to  hinder,  delay,  and  defraud  his  creditors,  an  J 
for  which  purpose  she  accepted  the  conveyance. 
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The  petition  avers,  tliat  on  November  1,  1860,  Cliarlea 
r.  Watson,  at  Xashville,  Tennessee,  made  his  note  to  M. 
k  Combs,  the  plaintift;  for  $750,  payable  eighteen  months 
iter  date,  with  interest ;  that,  a  few  days  before  the  note 
»ecame  due,  Watsoo,  beiug  the  owner  of  a  house  and  h>t 
n  Nashville,  without  con  side  ration,  and  with  intent  to  de- 
paud  hie  creditors,  conveyed  the  same  to  one  Henderson, 
lis  brother-in-Uiw,  who  afterward  sold  the  property  for  a 
arge  sum  of  money,  which  he  paid  over  to  Watson ;  that 
Vatson,  September  25,  1865,  purchased  the  premises  in 
luestion  for  $4,000,  of  which  he  [mid  $3,000  in  cash,  and 
:ave  his  three  notes, secured  l>y  m(»rtgage,to  Grieve, the  last 
f  which  notes  became  due  September  28, 1868,  all  of  which 
veve  duly  paid  by  Watson;  that  in  June,  1872,  the  plaiot- 
S  obtained  a  judgment  against  Watson,  on  his  note 
gainst  him,  for  ?1,275.50,  which  is  still  in  full  force,  and 
trholly  unpaid ;  that  he  has  caused  an  execution  to  be 
Bvied  on  the  real  estate  sought  by  this  action  to  be  sub- 
ected  to  the  payment  of  the  creditors  of  Watson,  who  is 
ueolvent ;  and  asks  that  the  deed  to  the  wife  be  declared 
old,  and  the  lands  subjected  to  the  payment  of  Watson's 
red  i  tors, 

Mrs.  Watson  demurred  to  the  petition,  on  the  ground 
hat  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
■ction.  The  court  sustained  the  demurrer,  and  rendered 
edgment  in  her  favor.     This  is  assigned  for  error. 


Jacob  8hro(fei\  for  plaintiff  in  error,  claimed: 

1.  That,  inasmuch  as  the  petition  did  not  show  that  the 
rand  was  discovered  more  than  four  years  before  the  com- 
nencement  of  the  action,  t!te  demurrer  ought  to  have  been 
iverrtiled,  Jlaslon  w  Crahjhcad^  23  Ohio  St,  199 ;  Sturges 
\  Burton,  8  Ohio  St,  220;  Lot^g  v.  Mulford,  17  Ohio  St. 
09;  Thomas  v.  Wcsterman,  7  Met,  (Mass,),  220. 

2.  Under  section  17  of  the  act  passed  April  6,  1859,  as 
amended  February  12,  1863  (S.  &  S.  397),  regulating  the 
Qode  of  administering  assignments  in  tmst  for  the  benefit 


h 


Digitized  by 


/ 


P880  SUPREME  COURT  COMMISSION  OF  OHIO. 

Comb«  V.  Wntson. 


1-1 


of  creditors,  the  cause  of  action  of  a  judgment  creditor  ac- 
[ crues  when  ho  recovers  his  judgment 

a.  So  much  of  said  action  as  relates  to  the  avoidance  of 
Lfraodulent  conveyances  is  but  a  modem  transcript  of  the  IS 
Eiiz.  Ch.  5.  which,  oil  its  part,  waa  but  a  declaration  of  a  well- 
established  rule  of  equity*  In  chancery  none  but  a  jwlg- 
meni  creditor  could  have  sustained  a  suit  to  set  aside  a  fraad- 
nlent  conveyance.  Adam's  Equity  (marginal),  147,  148; 
Andrews  v.  Durante  18  N.  Y.  500 ;  Hastings  v.  Belknap,  1 
Denio,  198;  Cobnan  v,  Croker^  1  Vesey,  Jr.,  160;  Ludlow 
v.  Dutfon,  1  Phil,  Hep.  226  (8  Leg.  Int,  130);  1  Monroe 
(Ky.),  106,  107,  232. 

6.  This  equity  rule  does  not  appear  to  have  operated  so- 
grievously  as  to  invoke  a  legislative  remedy.  In  none  of 
the  cases  decided  by  this  court  has  either  the  court  or  tli& 
counsel  complained  of  its  supposed  dilatory  operationi 
Unleaa  a  creditor  has  a  certain  claim  upon  the  property  his 
action  may  lead  to  an  unnecessary,  and,  perhaps,  fruitlisss 
and  oppensivc  internii>tion  of  the  exercise  of  the  debtor's^ 
rights.  Wiggins  v,  Armstrong  ei  al.^  2  Johns.  Ch.  144;  fty- 
ton  Y.  Lamer,  42  Ga.  131,  and  124,  530. 

c.  There  is  no  expression  in  said  section  which  woold 
warrant  a  departure  from  the  rule  of  equity  referred  to,  un* 
less  it  be  the  phrase,  "  at  the  suit  of  any  creditor.**  Now„ 
m  this  section  is  a  part,  of  an  act  regulating  the  mode  of 
administering  assignments  in  trust  for  the  benefit  of  cred- 
itors, and  as  the  amendment  to  the  original  section  ad- 
dresses itself  to  merely  more  explicit  and  elaborate  direc- 
tions for  adminislering  the  trust,  it  seems  clear  that  the 
amendment  is  not  intended  to  affect  that  portion  of  the 
section  which  relates  only  to  the  avoidance  of  fraudulent 
conveyances. 

Under  said  section,  the  only  foundation  of  "  a  conrt  of 
competent  jurisdiction  (a  court  with  equity  powers),  is  to 
declare  that  such  a  transfer  had  been  made  with  that  intent 
aforesaid." 

The  section  does  not  contemplate  any  proceedings  under 
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it  for  the  recovery  of  a  judgment    It  presumes  the  peti- 
tioning creditor  to  be  ft  judgmeot  creditor- 

CMi?is  ^  Herron,  for  the  defendant  in  error. 

Day,  Chief  Judge,  The  court  below  sustained  the  demur- 
rer to  the  petition  on  the  ground  that  the  action  was  barred 
by  the  statute  of  limitations.  The  action  was  for  relief  on 
the  ground  of  fraud.  It  is,  therefore,  conceded  that  it  comes 
within  the  limitation  prescribed  in  the  15th  section  of  the 
code^  of  four  years  after  the  cause  of  action  accrued. 

The  plaintiff's  claim  against  C*  T.  "Watson  originated 
November  1,  1860.  The  deed  to  Emily  Watson,  bis  wife, 
which  ie  claimed  to  be  fraudulent,  was  made  September,  5, 
1865,  Judgment  was  rendered  on  plaintiff'^s  claim  in  June, 
1872.  The  petition  in  this  case  was  filed  November  12, 
1872,  It  appears,  then,  that  when  this  action  was  brought, 
more  than  four  years  had  intervened  after  the  date  of  the 
alleged  fraudulent  conveyance,  but  that  a  period  less  than 
that  had  elapsed  from  the  rendition  of  the  judgment  on  the 
plaintifl*'s  claim.  Upon  this  state  of  facts,  two  questions 
are  made : 

1.  "Whether  the  cause  of  action  accrued  at  the  date  ot 
the  alleged  fraudulent  conveyance  to  Emily  Watson,  or  at 
the  date  of  the  judgment  obtained  against  C,  T.  Watson* 

2.  If  the  cause  of  action  accrued  at  the  date  of  euch  con- 
veyance, which  appears  by  the  petition  to  have  been  more 
than  four  years  before  the  beginning  of  the  suit,  whether  it 
was  necessary  for  the  plaintiff  to  aver  in  his  petition  that 
the  discovery  of  the  alleged  fraud  was  not  made  until 
within  the  period  fixed  by  the  statute. 

It  may  be  coneeeded,  that,  without  a  statute  authorizing 
it,  no  action  can  be  maintained  by  a  creditor  to  set  aside  a 
conveyance  of  real  estate,  made  to  defraud  creditors,  until 
he  has  reduced  his  claim  to  judgment.  But  in  this  state, 
mch  conveyances  are  controlled  by  statutory  enactments. 

By  section  17  of  the  "  act  regulating  the  mode  of  admin- 
site  ring  assignments  in  trust  for  the  benefit  of  creditors,** 
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passed  Apri  IG,  1859  (S,  &  C,  713),  it  was  provided  that  all  con- 
veyances, made  with  intent  to  defraud  creditors,  should  inure 
to  the  equal  benefit  of  all  creditors,  in  proportion  to  the 
amount  of  their  reapective  claims;  and  the  probate  judge, 
after  any  snch  conveyance  was  declared  by  a  court  of  com- 
petent jariediction  to  have  been  raade  with  such  iutentj  on 
the  application  of  any  creditor,  was  required  to  appoint  an 
assignee  to  take  possession  of  the  pnjperty  and  administer  it 
as  in  other  cases  of  assignment.  That  section,  however, 
did  not  enact  that  ti??!^  creditor  might  maintain  an  action  to 
have  snch  conveyances  adjudged  to  be  fraudulent,  though 
any  creditor  might  have  an  assignee  appointedj  after  such 
adjudication  had  been  duly  made. 

But,  on  February  12,  1863,  this  section  was  amended. 
(S.  &  S.  397.)  It  provides  that  all  conveyances  made  to 
**  defraud  creditors  ghall  be  declared  void  at  the  suit  otany 
creditor  f  and  that  the  probate  judge^  on  application  of  any 
creditor,  after  the  conveyance  is  adjudged  to  be  void,  may 
appoint  an  hsb ignee  to  take  possession  of  the  property  and 
administer  it  for  the  benefit  of  the  creditors.  The  sec  tie  d, 
moreover,  requires  "  any  creditor,"  who  institutes  such 
suit,  to  make  publication  thereof,  and  authorizes  ''  all  cred- 
itors/' who  wish  to  join  in  prosecuting  the  suit,  to  come  iu 
and  share  progeeds  and  expenses  equally  with  the  creditor 
who  brings  the  suit. 

The  section  was  otherwise  amended,  it  is  true,  but  thefs 
was  no  occasion  fur  the  amendment  as  to  the  party  who 
might  bring  suit  to  have  such  conveyances  dcchired  voitl, 
unless  it  was  to  extend  the  riglit  beyond  that  of  jndgmeiit 
creditors,  so  as  to  iiichide  "  any  '^  and  "all"  creditors  ;  for 
judgment  creditors  had  an  undoubted  right  to  bring  such 
suits  under  the  section  as  it  stood  without  this  ameod- 
jiitfnt, 

Moreoverj  this  view  is  consistent  with  the  remaining 
amcnliLieDts  of  the  section,  made  at  the  same  time,  to  per- 
mit "all  creditors,"  who  may  desire  to  come  in  and  share 
in  the  fortunes  of  the  case,  to  the  exclusion  of  those  who 
Aq  not.    There  ia  no  doubt  but  that  any  creditor  may  come 
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in  under  the  notice  published  by  the  party  briugiDg  the 
suit,  whether  his  daim  is  reduced  to  judgment  or  uot;  and 
there  is  no  reason  why  a  judgraeut  should  be  required  of 
the  party  bringing  the  suit  more  than  there  is  of  auy  other 
party  stand iug  on  au  equal  footing  with  liim, 

Xor  can  it  be  doubted  but  that  any  creditor^  whether 
judgment  creditor  or  not,  may  have  an  assignee  appointed 
after  Ihe  conyejaiice  is  declared  void.  It  is  quite  apparent 
that  it  was  equally  the  legislative  inteut  that  any  creditor 
might  bring  the  action  to  have  the  conveyance  declared 
void*  Such  fraudulent  conveyances  are  mere  assigu mentis 
for  the  equal  benefit  of  all  creditors,  and  the  manifest  i)\ir- 
pose  was  to  enable  any  creditor  to  institute  the  suit  to  en- 
force and  secure  the  equnl  rights  of  all,  without  being  sub- 
jeeted  to  the  antecedent  delay  of  getting  a  judgment,  which 
might  prove  disastrous  to  the  rights  of  alL  The  law,  theuj 
as  it  now  stands,  permits  any  creditor,  whether  he  has  a 
judgment  on  his  claim  or  not,  to  institute  and  maintain 
such  actions. 

Since,  then,  the  obtaining  of  a  judgment  on  the  plaint- 
iff's claim  against  C  T.  "Watson  was  not  essential  to  his 
right  of  action  to  have  the  alleged  fraudulent  conveyance 
declared  void,  and  since  he  was  a  creditor  of  the  alleged 
fraudulent  grantor  at  the  date  of  the  conveyance,  it  follows 
that  his  right  to  maintain  such  action  existed  from  that 
time- 

This  view  of  the  case  makes  it  necessary  fur  us  to  con- 
eider  the  second  question  made  by  the  demurrer,  as  to 
whether  it  was  necessary  for  the  plaintiff'  to  av^er  in  his 
petition  tbat  the  discovery  of  the  alleged  fraud  was  not 
made  until  within  the  period  of  four  years  before  the  ac- 
tion was  brought. 

The  land  was  bought  and  paid  for  by  C-  T*  Watson,  and 
he  conveyance  was  made  to  Emily  Watson,  for  the  alleged 
mudulent  purpose,  more  than  four  years  before  the  begin- 
ing  of  the  auitp  These  facts  appear  upon  the  face  of  the 
jetition.  The  action  was,  therefore,  barred  by  the  statute 
f  limitations,  unless  it  is  saved  by  the  fact  that  the  alleged 
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fraud  wan  not  discovered  by  the  plaintiff  until  within  the 
period  fixed  hy  the  fitatute.  The  petition  contains  no  sueb 
averraeiit.  The  questiou  is,  whether  it  was  necessary  tliai 
the  petition  should  contain  that  averment. 

The  15th  section  of  the  code,  which  provides  that  "action* 
for  relief  on  the  ground  of  fraud"  shall  be  brought  within 
four  years  ''  after  the  cause  of  action  shall  have  accrued," 
declares  that  *' the  cause  of  action  in  such  cases  shall  not 
be  deemed  to  have  accrued  until  the  discovery  of  the  fraud." 

Undoubtedly  the  plaintiff's  cause  of  action  was  complete, 
and»  therefore,  "  accrued  *'  at  the  time  the  fraudulent  con* 
veyance  was  made.  The  discovery  of  the  fraud  was  not 
essential  as  a  ground  of  action.  A  discovery  of  the  fr^td 
merely  informs  a  party  of  an  existing  cause  of  action,  and 
enables  him  to  enforce  it.  The  provision  merely  Becuresi 
party  from  the  running  of  the  statute  as  a  limitation  again-' 
an  existing  cause  of  action,  until  be  discovers  that  he  bus 
such  cause  of  action.  No  matter  when  the  cause  of  actjan 
accrued,  for  the  purpose  of  applying  the  limitation  of  tl*e 
statute,  it  ''shall  not  be  deemed  to  have  accrued  until  iLe 
discovery  of  the  fraud." 

In  construing  a  provision  io  the  statute  of  limitations  of 
New  York,  which  is  substantially  like  that  of  our  own, 
Grovor,  J.,  in  delivering  the  oiJininn  of  the  court  of  appc&k 
in  Gates  v.  A7}JrefrS'(Z7  N,  Y*  657),  says; 

"  It  is  argued,  by  the  counsel  tor  the  respondents,  thai 
the  construction  nf  the  ab<*ve  clause  is,  that  the  actiou  be 
deemed  as  accruing  upon  the  discovery  of  the  fraud  by  the 
party  aggrieved  thcrcljyj  whetlier  the  right  of  action  is  then 
perfect  or  not.  I  think  this  construction  erroneous.  Th^ 
provision  is,  not  that  Ujc  cause  shall  be  deemed  to  accrue 
upon  such  discovery,  but,  to  prevent  the  running  of  flie 
Ktatnte,  it  shall  not  be  deemed  to  have  accrued  before  such 
discover}'  ;  thereby  providing  for  a  class  of  cases  where  the 
right  of  action  was  perfect,  but  became  barred  by  the  statute- 
lie  fore  the  discovery  of  the  facts  upon  which  such  right 
depended/' 

It  was  not,  then,  necessary  for  the  plaintiff  to  aver  in  hi* 
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petition  a  discovery  of  the  fraud  iu  order  to  show  a  perfect 
cause  of  action.  Nor  would  it  have  been  a  good  ground  of 
demurrerj  if  the  petition  had  merely  failed  to  show  when 
the  cause  of  action  accrued.  Houslon  y.  Craighead^  28  Ohio 
St,  198.  But  it  affirmatively  shows  that  the  action  accrued 
more  than  four  years  before  the  suit  was  brought.  The 
statute  was,  therefore,  available  upon  demiirrer*  Sturges  v< 
Burton,  8  Ohio  St.  215 ;  Ang.  on  Lim.  317,  §  294. 

Inasmuch,  theUj  as  it  appeared  on  the  face  of  the  petition 
that  the  fraud,  upon  whieli  the  action  was  based,  occurred 
more  than  four  years  before  the  action  was  brought,  to  save 
it  from  tba  statutory  bar,  it  was  necessary  to  aver  that  the 
fraud  was  not  discovered  until  a  time  within  that  period j 
in  order  to  come  within  the  saving  of  the  statute,  that  "the 
cause  of  action  in  sucli  cases  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud*'' 

Having  made  a  case  showing  that  his  cause  of  action, 
in  fact,  accrued  more  than  four  years  before  the  suit  was 
broughtj  if  the  plaintiff' would  avail  himself  of  the  right  to 
claim  tiiat  it  shall  not  be  **  deemed  *'  to  have  accrued  until 
within  that  liniCj  ho  must  aver  the  fact  which  alone  can 
bring  him  within  the  saving  provision  of  the  statute.  This 
would  be  nothing  more  than  a  compliance  with  the  ordinary 
rule  in  regard  to  the  pleading  of  exceptions  under  the  stat- 
ute of  limitations,     Ang,  on  Lim.  {6  ed.),  317,  §  294 

The  saving  clause  of  the  statute  in  question,  is  a  substan- 
tial  embodiment  of  the  rule  applied  by  courts  of  equity,  in 
Buits  for  relief  on  the  ground  of  fraud.  In  such  cases  the 
statute  was  not  regarded  as  running  until  the  fraud  was 
discovered*  But  it  was  necessary  for  the  complainant  to 
allege  that  the  fraud  was  unknown j  till  within  the  time 
allowed  by  the  statute.  Carry.  Hilton^  1  Curtis'  Kep.  S90  ; 
Ueams  y.  Paige^  7  How;  829 ;  Ilumhent  v.  Trinity  Church, 

Paige  Cb.  195;  Field  v.  Wilson,  6  Ben,  Men.  479. 

It  follows  til  at  the  demurrer  to  the  petition  was  properly 
astained,  and  that  there  was,  therefore,  no  error  in  the 
tilings  of  the  court  below. 

Judgment  affirmed. 

Wriqht,  J.,  did  not  sit  in  the  case. 
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1,  The  licD^tatiofis  of  the  code  of  ciTil  procedure,  as  to  tte  time  of  oommiiw- 
ing  eivil  actiona^  are  applicable,  aa  a  bar,  oaly  to  suita  comprehended 
within  the  civil  actJoo  of  the  code, 

Z  The  civil  ftciion  of  the  code  is  a  substitute  for  all  such  judicial  prooeedingi 
aa  were  previoualy  known^  either  as  actions  at  law  ot  *mts  in  equitTi 
and  does  not  cmbra^.-e  proceedings  in  mandamuB. 

S.  There  is,  in  this  state,  no  atAtutorj  UmitaUon  aa  to  the  time  within  wbicfc 
a  writ  of  mandamtia  maj  be  obtttinod. 

4  Nevenhelea&,  where  the  relator  has,  for  an  unreasonable  time  slept  upon 
his  Tjghta,  the  court  may^  in  the  ei^ereiie  of  a  sound  diacretion^  upon  t^$ 
hearing  of  the  case,  refuse  to  issue  tbe  writ. 

5.  In  detcrmming  what  will  constitute  such  unreascmftble  delay  as  to  justify 
u  refLtsal  of  the  writ,  regard  may  properly  be  had  to  clrcum&tsnc« 
which  justify  auch  delay,  to  the  character  of  tbe  case,  and  the  nature  of 
tbe  relief  demanded,  and  to  the  queitlon  whether  the  nghlA  of  tbti  d^ 
fend  ant,  or  of  other  persona,  have  beea  prejudiced  by  iuch  delay. 

Error  to  the  District  Court  of  Lawrence  county- 

W.  H.  Enoch,  for  plaintiff: 

N^al  ^  Cherringion^  for  defendants. 

Scott,  J.  The  plaintiff  in  error  applied  to  the  District 
Court  of  Lawrence  county,  for  a  writ  of  mandarans,  com- 
inanding  the  defendants  in  error  to  execute  and  deliver t^ 
hira  a  township  bond  of  eaid  township  of  Fayette,  foroue 
hundred  dollarSj  in  compliance  with  the  requirements  of 
the  act  of  April  16,  1867,  ''to  authorize  and  require  the 
payment  of  bounties  to  veteran  volunteers,"  and  the  acts 
amendatory  tliereof. 

The  facte  Btat^d  iu  his  relation,  were  such  as  to  bring  f 
case,  prima /aWe  at  least,  within  tbe  purview  of  said  statu 
find  to  entitle  him  to  such  bond.  He  avers  in  his  relatic 
that  since  the  year  1867,  he  has  often  requested  the  truate 
of  said  township,  and  their  successors  in  oflBce,  includir 
the  j»reseut  board  of  trustees,  to  draw,  perlcct,  aud  deli^ 
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to  him  such  bond,  which  they  have  refused,  and  still  refuse 
to  do. 

His  application  was  made  to  the  district  court,  August  9, 
1873,  The  defendants  answered,  and  for  their  first  defense 
alleged  ^'that  the  cause  of  action  on  wbieh  plaintifl^'a  ap- 
plication  is  based j  accrued  to  him  against  the  defendants^ 
more  than  six  years  prior  to  the  commencement  of  this 
STiit,  by  the  said  plaintiff,  and  so,  they  say  that  said  action 
is  barred  by  the  statute  of  limitations/'  To  this  defense 
the  relator  demurred.  The  court  overruled  his  demurrer, 
and  thereupon  dismissed  the  case  at  his  costa.  For  alleged 
error  in  this  action  of  tlie  court  below,  the  plaintiff  here 
prosecutes  his  petition  in  error. 

The  code  of  civil  procedure  limits  the  time  within  which 
an  action  can  be  brought  '*  upon  a  liability  created  by 
fitatote,  other  than  a  forfeiture  or  penalty,"  to  six  years.  I 

(Sec.  14<)     This  provision  is  found  in  title  2,  of  the  code,  j 

the  object  of  which  is  to  define  and  prescribe  "  the  time  of 
commencing  civil  actions"     The  civil  action  of  the  code  is  ' 

a  substitute  for  all  such  judicial  proceedings  as,  prior  thereto,  _  | 

were  knownj  either  as  actions  at  law,  or  suits  in  equity.  ' 

(Sec.  3.)     By  section  8,  the  limitations  of  this  title  are  ex-  i 

pressly  confined  to  ciinl  actions.    But  proceedings  in  man-  j 

damns  were  never  regarded  either  as  an  action  at  law,  or  a 
suit  in  equity,  and  are  not  therefore  a  civil  action  within 
the  meaning  of  the  code.     Mandamus  is  an  extraordinary 
or  supplementary  remedy,  which  can  not  be  resorted  to  if 
the  party  has  any  other  adequate,  specific  remedy.     The 
code  provides  for  and  regulates  this  remedy,  but  does  not 
recognize  it  as  a  civil  action.    It  declares  that  the  writ  of 
mandamus  may  not  be  issued  in  any  case  where  there  is  a 
plain  and  adequate  remedy  in  the  ordinary  course  of  the 
w.    (Sec,  570.)     And  in  section  577,  it  provides  that: 
5o  other  pleading  or  written  allegation  is  allowed  than 
le  writ  and  answer.'* 

These  are  the  pleadings  in  the  case,  and  have  the  same 
^ect,  and  are  to  be  construed,  and  may  be  amended  in  the 
e  same  manner  as  pleadings  in  a  civil  action ;  and  the  ia- 
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sues  thereby  joinad  must  he  tried  and  the  further  proceed- 
ings thereon  had  in  the  Bame  manner  as  in  a  cii-il  action,'' 
This  language  clearly  implies  that  mandamus  is  not  com- 
prehended within  the  civil  action  of  the  code,  to  wliicb 
alone  the  limitations  of  title  2  are  applieable  as  an  absolute 
bar. 

In  holding  otherwise,  we  think,  the  court  below  erred, 
and  its  judgment  must,  therefore^  be  reversed. 

We  do  not,  however,  mean  to  intimate,  that  because  there 
is  no  statutory  limitation  of  the  time  within  which  a  writ 
of  mandamus  may  be  obtained  in  this  state,  a  party  raay 
delay  his  application  therefor  at  pleasure,  without  detri- 
ment  to  his  rights.  Where  the  relator  has  slept  upon  his 
rights  for  an  unreasonable  time,  and  especially  if  the  delay 
has  been  prejudicial  to  the  defendant,  or  to  the  rights  of 
other  persons,  the  court,  in  the  exercise  of  a  sound  dieore- 
tion,  may  well  refuse  the  writ.  In  a  case  in  New  Torkt 
where  the  relator  sought,  by  mandamus,  to  have  judicial 
proceedings  set  aside,  the  court  refused  the  writ,  because  of 
an  acquiescence  in  the  proceedings  for  one  yean  2  Wend* 
264.  In  another  case,  it  was  held  that  mandamus  might 
be  brought  within  the  time  fixed  for  the  limitation  of  other 
similar  or  analogous  remedies.  The  People  v.  The  Super- 
visors of  Westchester  f  12  Barb.  446.  The  justice  and  equitj  of 
this  rule  would,  in  many  cases,  be  questionable,  Moses 
on  Mandamus,  190.  What  laches^  in  the  assertion  of  ft 
clear  legal  right,  would  be  sufficient  to  justify  a  refusal  of 
a  remedy  by  mandamus,  must  depend ^  in  a  great  measure, 
on  the  character  and  circumstances  of  the  particular  ease* 

These  circumstances  may  often  be  fully  developed  only 
on  the  trial  of  the  case,  as  the  statute  permits  no  reply  to 
the  answer  of  the  defendant    For  the  pui^joses  of  the  de- 
murrer, in  this  case,  the  relator  admits  a  delay  of  six  yeai 
But  for  all  other  purposes,  such  delay  is  to  be  regarded 
denied.     How  long,  and  under  what  circumstances,  the: 
lator  has  slept  upon  his  rights,  and  what  prejudice,  if  art 
has  resulted  therefrom  to  the  defendants,  or  to  other  pc 
flons,  are  facts  to  be  ascertained  upon  the  trial  of  the  ca 
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I  and  considered  by  the  court,  in  determiDing  whether  snch 
I  laches  18  disclosed,  as  to  justify  a  denial  of  the  remedy 
I        Bought 

F  The  answer  of  defeodante  contains  a  second  defense,  to 

which  plaintiff  in  error  demurred,  and  his  demurrer  was 
sustained  by  the  court.  Of  this  action,  he^  of  conrsej  doca 
not  complain.  But  counsel  for  defendants  snggcet  that  the 
court  erred  iu  sustaining  this  demurrer,  and  that  the  facts 
stated  in  this  defense  justify  the  action  of  the  court  in  dis- 
missing the  relator's  case.  It  may  be  sufficient  to  say  that 
we  think  the  facts  reHed  on  do  not  constitute  a  legal  bar 
to  the  relator'a  claim* 

The  judgment  of  the  court  below  will  be  reversed,  the 
demurrer  of  plaintiff  to  the  first  defense  of  the  defendants 
be  Buetaiued,  and  the  case  remanded  to  the  district  court 
for  trial  upon  its  merits. 

Judgment  accordingly/. 


BlREMEYEE  V.  XeLLHBMAN. 

1,  It  ia  the  peculiar  ptovint?©  of  equity  to  trtke  cognii^nuc  of  transsc^tjotja 
growing  out  of  relations  of  iru»U  and  tc»  pruvent  tboea  holding  such  po- 
Bkiona  from  using  them  and  their  influenctj  for  their  own  aggraudiae- 
mont. 

1L  All  tlie  power^  influence,  and  skill  of  one  occupying  such  a.  relation  U 
to  be  used  for  the  ^idvaatJige  of  tho  beneficial  owner^  and  not  for  per- 
ional  gain ;  and  all  increa^o,  gaini,  and  proit»,  wlieiher  arising  from 
the  natural  increase  in  ^alue  of  the  property  *  or  fVotn  tlie  raanageraent 
of  the  trustee,  are  the  ab(»oluto  property  of  the  bene 3 clary. 

S.  One  standing  in  the  relation  of  a  parent  and  guardian — in  fact,  of  a 
minor,  having  the  custody  and  control  of  aueh  minor  and  of  h.l§  prop- 
£irty  during  such  minority^  i@  hound  to  the  most  scrupulous  good  faith 
In  the  management  of  the  estate,  and  where,  on  such  minor^g  coming 
of  age,  bo  atiemptf  to  m^ike  a  settlement  of  his  trust  with  him,  a  court 
of  equity  will  examine  the  transaction  irith  extreme  jcaltju.^y,  to  see 
tbat  no  undue  tniluence  has  been  exercised;  that  the  parties  ba^e  been 
put  on  an  equal  footing,  by  full  discloaures ;  and  that  no  advantage  hoA 
been  taken, 

4  Where  a  party  occupying  such  a  relation  clainoa  any  benefit  or  adwi- 
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tage  from  a  eeltlement  with  hb  ward,  on  hli  comfiig  of  Mg%  of  bis  tn^ 
I  traDsflctianaj  the  barden  of  proof  is  oa  him  to  tbow  that  be  bt»  eunie 

taU  dtsclosun^;  that  he  has  oxeruiae^  no  uadue  iDdtience;  mad  thit 
euch  R^ttkmeEit  ia  iair  and  equitable. 

5,  A  conveyanoe  by  such  minor^  on  the  day  be  eomei  of  age,  of  all  Mt 
real  rotate  to  the  pefsoos  occupying  such  relations^  in  eiecdtion  of  fach 
s  iottltiineiit  made  for  such  minor  hy  others  not  authorized  to  bind  it, 
and  while  he  if  fitiU  under  their  influence  and  control,  and  not  adFi^ed 
of  bis  right*,  is  not  bindings  and  can  only  ho  upheld  in  a  court  of 
equity  by  clear  proof  that  under  all  the  circumstances  it  is  juit  and 
equitable. 

6,  If  the  aettlemont  rolie4  on  to  uphold  such  conveyance  embraces  dis- 
tinct and  Beveral  claims  of  two  or  morci,  who  hold  such  relations  to  the 
child,  such  conYoyanco  may  be  sustained  as  to  one  and  set  aside  is  to 
the  otbera,  according  as  the  eqaity  of  the  case  will  warrant 

Ebror  to  the  Superior  Court  of  CinGiDiiati. 

Thi8  action  was  brought  bj  the  preeeDt  plaintiffs  to  set 
aside  a  deed,  made  by  Lieette  Berkmeyer,  before  her  mar- 
riage, by  wliich  she  couveyed  to  defendants  jointly  a  cer- 
tain piece  of  real  estate  in  Cincinnati.  This  deed  is  dated 
September  1,  1859. 

It  appears  that  John  U.  Overbeck  died  in  August,  1845, 
leaviug  a  widow,  since  married  to  Joseph  Kellerman,  oae 
of  the  defendants,  and  two  small  children — Joseph,  since 
deceased,  and  Lisette,  then  four  years  old,  now  married  to 
her  co-plaintiff,  Frederick  Berkmeyer. 

At  his  death,  Overbeck  was  the  equitable  owner  of  tiris 
real  estate,  which  he  had  theretofore  purchased  of  one 
George  W.  Tucker  for  $650,  of  which  he  had  paid  $250, 
and  on  which  he  had  erected  a  brick  dwelling-house  of  four 
rooms,  and  a  stable.  He  owned  some  personal  property, 
chiefly  household  goods,  and  a  team,  consisting  of  a  WBgon. 
and  two  horBes. 

His  widow  was  duly  appointed  and  qualified  as  admiDiJ 
tratrix,  but  never  attempted  to  settle  up  the  estate,  as  ^ 
quired  by  statute. 

Being  in  possession  of  her  husband's  estate,  she  too 
possession  of  all  the  property,  real  and  personal,  andcoi 
tinned  her  husband's  former  business  of  hauling  with  tii 
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team  for  a  lining.  From  the  earnings  of  the  team  and  rents 
of  part  of  her  housej  and  bj  her  own  industry,  energy,  and 
economy,  she  succeeded  in  paying  the  balance  of  the  pur- 
chase  money  and  the  other  debts  of  her  deceaaed  huE=iband.. 

At  bis  death,  Overbe^k  also  owned  eighty  acres  of  Umd 
in  Mercer  county.  He  left  a  nuncupative  will,  which  was^ 
duly  probatedj  by  which  he  gave  the  "  bouse  and  lot,  bore© 
and  wagon,  and  stable,  and  all  within  and  outside  of  the 
houee,  also  eighty  acres  of  laud,  lying  in  the  State  of  Ohio, 
Mercer  county,"  to  his  wife  and  their  two  children. 

On  the  12th  of  June,  1846,  Tucker  having  been  paid  in 
full  out  of  Mrs.  Ovorbeck's  income  irom  above  sources  and 
by  money  borrowed,  executed  a  deed,  in  accordance  with 
this  nuncupative  will,  to  Catherine  Overbeek,  his  widow^ 
and  to  their  two  children,  Lisette  and  Joseph  Overbeck, 
who  died  shortly  after,  leaving  Lisette  bis  sole  hoir. 

The  widow,  by  whoso  good  management  and  industry 
the  estate  had  been  saved,  accepted  this  deed  aa  a  full,  and 
to  her  a  satisfactory,  adjustment  of  the  family  matters,  ac- 
cording to  the  terms  of  her  busband's  wilL  She  then  made 
no  claim  to  a  greater  share  than  the  will  gave  her* 

By  this  will,  and  under  the  deed,  she  became  owner  in 
fee  of  one  undivided  one- third,  and,  on  the  death  of  Joseph, 
Lisette  was  a  like  owner  of  two  undivided  thirds. 

About  the  time  of  Joseph's  death,  the  widow  married 
her  co*phiintiff',  Joseph  Kellerraan.  He  had  been  in  her 
em  ploy  J  engaged  in  driving  this  teanij  and  was  without 
means.  She  took  him  into  her  house,  and  thenceforth  the 
three  lived  as  one  family  until  Lisette's  marriage,  IJutii 
■after  1851  the  income  of  this  family  arose  from  the  com- 
mon labors  of  the  family,  in  the  usual  and  ordinary  way, 
together  with  the  earnings'  of  the  team  and  rents  from  two 
rooms  of  the  dwelling-house.  After  He  Herman  erected 
the  second  residence,  he  received  the  rents  from  it, 

Lisette  was  sent  to  school  until  thirteen  years  of  age^ 
when  she  was  hired  out.     At  firat  she  received  $L50  per 
weekj  but,  after  learning  her  work,  she  got  $3  per  week,. 
VOL,  rsxii — 16 
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her  mother  receiving  her  wages,  and  clothing  and  AimiBh- 
ing  her  a  home,  until  her  marriage,  which  took  place  in 
1862,  some  three  years  after  she  made  this  deed,  now  in 
controversy. 

In  1851,  Kellerman,  out  of  his  earnings,  mostly  by  hauling 
with  this  team,  as  we  understand  the  evidence,  built  another 
building  on  this  lot.  Before  doing  so  he  was  warned  that 
it  was  not  safe,  as  he  had  no  title.  He  concluded,  however, 
to  build,  and  settle  with  the  girl  after  she  came  of  age. 
She  was  then  ten  years  old. 

•«-•-'•  The  evidence  tends  to  show  that  the  rents  from  this  new 

• »« -« «»i 

•^^r:?  building,  to  the  time  plaintiff  came  of  age,  had  nearly  if  not 

«*"!  quite  paid  for  it. 

•  •-!  It  also  establishes  the  fact,  that  with  this  estate  of  John 

\'^  H.  Overbeck  as  a  nucleus  and  a  foundation,  this  family,  and 

-'"^Z  especially  the  mother,  by  their  mutual  earnings,  improved 

this  property,  and  that  by  the  extraordinary  rise  in  real 
estate,  in  that  part  of  the  city,  it  became  very  valuable,  so 
^^  that  this  property,  which  at  Overbeck's  death  was  not  worth 

over  $1,000,  rose  in  value  to  from  $5,000  to  $7,000  in  1859. 
\^  It  probably  was  more  than  doubled  in  value  by  the  rise  in 

Ci  real  estate  alone.    In  1845,  that  part  of  the  city  (Eighth 

jr^  and  Freeman  streets)  was  not  then  inclosed,  nor  laid  off  into 

I ;:  lots,  but  was  sold  mostly  by  the  acre.    In  1859,  by  the 

^  rapid  growth  of  the  city,  it  had  greatly  increased  in  value, 

the  lots,  without  improvements,  being  worth  from  $100  to 
$150  per  front  foot. 

The  circumstances  under  which  this  deed  of  September 
1, 1859,  now  sought  to  be  set  aside,  was  made,  will  be  stated 
in  the  opinion. 

In  the  court  below,  the  petition  was  dismissed,  on  condi- 
tion that  the  defendants,  on  being  repaid  the  taxes  on  the 
Mercer  county  land,  should  quit-claim  that  land  to  plaintiflk 
A  bill  of  exceptions  containing  all  the  evidence  is  made 
part  of  the  record. 

Stanton  ^  Richards^  for  plaintiffs  in  error : 

1.  On  the  subject  of  family  settlements,  see  Grordon  v. 
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Gordon,  S  Swanet  473-476;  2  Eden,  177  j  Hartop  y.  Hartop, 
21  Beav.  265 ;  Bergm  v.  Adall,  31  Bark  25,  26 ;  Soich  v. 
Batch,  9  VeB.  292;  Harrison  v.  Guest,  6  De  M.  k  Gr.  432; 
CocAiMj  V,  Pratt,  1  Ves.  Sr.  400 ;  3  Dowry  &  W.  330;  5«f/cf 
T-  Haakd^  4  Desauss,  654;  Halkit  v.  Collins^  10  How.  185 ; 
Greenfield's  Estate,  14  Peiuu  SL  504;  Whelan  r.  Wkelan, 
5  Cowan,  537;  Briac  v.  ^nce,  5  Barb,  533;  Williams  v. 
Pau?eK,  1  Ired-  Eq.  460;  McCanis  v.  Bee,  1  McCords  Ch, 
383;  Blundell  v.  Baker,  1  P.  Wma*  639;  Jltwo?!  v.  Serron, 
2  Atk.  160;  FoiiTi^?  v.  Peachy,  lb.  254,  258;  ^i/^^a?!  v. 
Hylton,  1  Vea.  Sr.  547,  548,  549;  ^Ydh  v.  Middleton,  1  Cox, 
112  ;  Archtr  v.  Hudson,  7  Bear,  551 ;  Hoghion  y.  Roghion, 
15  Beav*  278 ;  Bury  v,  Oppenheim^  lb,  594 ;  Cooke  v,  Lamotte, 
IK  234;  Maitland  v.  Irving,  15  Simons,  437;  3Jaiiland  v. 
Backhouse,  16  Simons,  58;  WaW^^ee  v,  Ifai/aee,  2  Bru.  & 
"Warren,  452;  Dawson  v.  3Jassk^  1  Ball  &  B,  97;  Aylward 
V,  Kearney,  2  Ball  &  B,  563;  Murray  v.  Pabner,  2  Sch,  & 
Lef.  474,  486 ;  iit)<:Ae  v,  O'Brien,  1  Ba,  &  B,  151 ;  Ormond  v, 
Butchinso?i,  13  Vea.  51 ;  P/erse  v,  Wan'n,^,  13  Ves.  53;  1  P, 
Wms.  121,  note  ;  Bakers.  Bradley,  7  De  Gex.  M,  &  G.  610 ; 
Loffj7  V,  3(ilford,  17  Ohio  St.  504;  Story's  Eq.  Jur.  §  131; 
Thornbcr  Y,  Sheardy  12  Beav.  595;  Bufalow  v,  Buffalow^  2 
Dev-  &  Ba.  Eq.  253. 

2.  As  to  the  raaintenance  of  the  child. 

Even  if  the  defendants  had  the  right  to  charge  the  income 
of  the  daughter's  estate  with  expenses  necessarily  incurred 
in  her  support,  they  had  no  right  to  charge  the  estate  itself. 
Eolmis  V,  Logan,  3  St  rob.  Esq.  31;  Widker  v.  Witherall,  6 
Ves.  Jr,  474;  Clark  v.  Clark,  8  Paige,  152. 

3.  As  to  expenditures  upon  the  property. 

If  either  of  the  defendants  expended  money  of  their  own 
upon  the  property  of  the  plain tiff^  such  expenditures  must 
be  deemed  advancements,  and  would  give  defendants  no 
claim  upon  the  property.  Such  is  the  rule  of  law  not  only 
when  the  expenditures  are  made  by  a  parent,  but  where 
made  by  anyone  standing  in  loco  parentis.  Story's  Eq.  per 
§§  309,  1202 ;  Hill  on  Trustees,  152 ;  Creed  v-  Bank,  1  Ohio 
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8t,  1 ;  Vanzant  v,  Davies,  6  Ohio  9t  52;  Mazzard  v.  Rou:€f 
11  Barb.  22  ;  Baker  v.  Bradley,  De  Gex.  M.  &  Q.  610. 

4.  Joseph  Kellerman  stood  in  loeo  parentis.  When  a  step- 
father "  takes  the  wife's  child  into  his  own  house,  he  is 
then  considered  as  standing  in  loco  parentis,  and  is  respon- 
sible for  the  maintenance  and  education  of  the  child  so 
long  as  it  Htcs  with  him,  for^  by  that  act,  he  holda 
the  child  out  to  the  world  as  part  of  bis  own  family." 
Slone  V-  Carr,  3  Esp.  1 ;  Cooper  v,  Martin^  4  East,  82.  Aud 
the  step-ehUd  is  not  liable  on  an  express  or  implied  promise, 
during  minorit}/^  to  pay  for  necessaries  furnished  by  his  step' 
father.  2  Kent's  Com.  192,  note,  citing  Sharp  v.  Crapsey^ 
11  Barb.  224,  and  Sussey  v.  Roundtree^  Busbee's  {^.  C.) 
Kep.  110. 

Indeed,  whenever  any  person  volnntarilj  assumea  the 
duries  of  parent  toward  another  by  admitting  such  person 
into  the  familyj  no  claim  arises  on  the  one  side  for  maiute- 
cance,  nor  on  the  other  side  for  services,  Williams  \\ 
Hutehinson,  3  Comst.  317  j  Lantz  v.  Frcy,  14  Penn,  Kt  202. 
See  also  14  Penn,  St.  202  j  19  Penn.  St.  366;  Andrewd^, 
Foster,  17  Vermont,  260. 

The  necessary  consequence  of  allowing  such  a  claim  od 
one  side  would  be  to  admit  it  also  on  the  other.  Robinson 
V.  Cushman,  2  Denio,  154, 

5<  The  receipt  by  Berkmeyer  and  wife,  of  partial  pay- 
ment of  the  mortgage  of  September  1, 1859,  was  not  acou- 
firmation  of  the  transaction  of  that  date.  Dunlap  v. 
Mitchell,  11  Ohio,  117 ;  Murray  v.  Palmer,  2  Sch.  &  Lef. 
474,  486  ;  Thomber  v.  Sheard,  12  Beav.  505  ;  3  Don.  &  War. 
834  ;  Hammond  y,  Allen,  2  Sumner,  400  ;  Wood  v.  Downes^ 
18  Ves,  123  ;  Boche  v,  O'Brien,  1  Ball  &  Beatty,  151  j  jyuh- 
bar  V.  Trendennickf  2  Ball  &  B.  304 ;  Cockerill  v.  Chobnley, 
1  Buss,  &  Myl.  418 ;  Batler  v,  Haskell,  4  Desauss,  709,  715. 

To  tbe  same  effect  as  the  above  cases,  with  regard  to 
confirmation  of  impeachable  transaction s,  are  Michoud  v, 
Girod,  4  How.  560  ;  Crowe  v.  Ballard,  1  Ves.,  Jr. ;  McCanU 
V.  Bee,  1  McCord,  383  ;  Cherry  v.  Newson^  3  Yerg.  369 : 
.Ddorar.ie  v.  Brown^  3  Brown's  Ch.  633  j  Leonard  y,  Leon 
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<ird,  2  Ball  &  B.  171 ;  Baker  v.  Bradley,  35  Eng.  L.  &  Eq. 
464;  Carpenter  v,  Seriot,  1  Edeu,  338  ;  Cocking  v.  Pratt^  1 
Yes.,  St.,  400  ;  Morse  v.  Boyal,  12  Ves,  872,  373;  Burrows 
T.  Walb,  5  De  G.  M.  &  G.  2^3  ;  Lloyd  v.  ^^u^oorf,  3  Dc  G.  & 
Jones,  514.     See  also  1  Story's  Eq.  Jur.,  §  322flt. 

The  burden  of  proof  ie  on  tlie  defendants,  to  show  that 
the  acts,  which  they  elaira  to  be  cotifirmatioD  of  the  deed, 
were  attended  with  all  the  eircumstancea  necessary  to  give 
them  the  effect  to  confirm  it.  It  ia  not  enough  to  prove 
&ome  fact  which  might  amount  to  confirmation.  It  must, 
as  we  have  just  seen,  be  shown  that  the  persons  perform- 
ing the  act  did  so  with  full  information  of  all  the  facts  bear- 
ing on  the  matter,  aad  of  all  their  rights  with  regard  to 
them ;  with  the  knowledge  that  the  acts  they  are  about  to 
perform  wilt  confirm  an  impeachable  transaction ;  and 
the  acts  must  have  been  done  freely  and  voluntarily ;  with 
the  intention  to  confirm,  with  entire  freedom  from  the  in- 
fluence of  the  former  transaction,  and  without  the  exercise 
uf  any  undue  pressure  to  obtain  such  confirmation.  That 
the  defendants  are  bound  to  prove  all  these  facts,  before  this 
defense  will  avail  them,  is  established  by  the  cases  above 
referred  to.  Crowe  v.  Ballard,  1  Yes.,  Jr,  220  ;  Cockerill  v, 
Cholmley,  1  Buss.  &  Myl.  418 ;  Cherry  v,  Newson^  3  Yerg. 
369;  Long  v.  Mulford,  17  Ohio  St.  509;  BtdkrY.  Basldll, 
4  Desauss,  713  ;  3Iorse  v.  Royal,  12  Yes.  378. 

6*  Lapse  of  time.  The  petition  was  filed  in  this  case  on 
May  31 J  1870,  less  tban  eleven  years  after  the  date  of  the 
transaction  complained  of  During  three  years  of  this 
time  (until  her  marriage  in  1862),  Lisette  remained  in  tiie 
family,  and  under  the  influence  of  her  mother  and  step- 
father. As  in  Batch  v.  Batch  (9  Yes.  297,  298),  "  it  is  the 
case  of  a  ward  under  the  influence  of  her  guardian  part  of 
the  time,  and  of  her  husband  the  rest.  See  Long  v,  Mul- 
ford.n  Ohio  St.  508;  Alden  v-  Gregory,  2  Edn.  285;  4 
Desauss,  706  ;  5  Yes.  485  ;  7  Yes.  599 ;  11  Yes.  385  ;  18  Yes, 
119,123;  Taylor  v.  Taylor,  8  How.  183;  3  Bru.  &  Wan 
17  ;  2  Ball  &  B.  463  ;  2  Sch.  &  Le£  474;  1  BaU  &  B.  151. 
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T-  D,  Lincoln^  for  the  defendanta  in  error : 

I.  The  burden  of  proof  wae  on  the  plainti^.  Ddanc  t. 
BartleU,  6  Cash.  366,  367  ;  Bridge  Co  v.  Butler,  2  Gray,  131, 
133, 

n.  As  to  family  settle menta. 

The  cases  cited  by  counsel  for  plaintiff  on  this  subject 
are  J  most  of  them^  good  law,  as  applicable  to  the  facts  in- 
volved  in  them.  They  relate  to  cases  where  children  have 
heen  left  with  money  or  property,  and  have  been  induced 
to  give  it  awaj^  or  convey  it  away,  under  such  circam- 
stances  m  to  excite  suspicion.  There  is  not  one  of  them 
like  this,  where  the  infant  has  nothing  left  of  any  valuej 
and  where  all  there  was,  was,  in  fact,  created  by  the  labor 
of  the  party  attacked.  None  of  tbe  cases  aostaiu  any 
such  principle.  Nor  do  they  go  so  far  as  to  decide  that  a 
child  may  not  make  a  fair  ftettlement  with  its  father  or 
mother.  On  the  contrary,  when  there  is  reasonable  evi- 
dence that  the  arrangement  or  settlement  was  such  a  one 
as  commended  itself  to  good  feeling  and  fairness  between 
the  partiea,  it  will  be  upheld.  Indeed^  it  is  the  well-settled 
law,  that  a  child  may  make  even  a  voluntary  conveyance 
of  its  property  to  its  father  or  mother,  if  it  acts  freely  and 
voluntarily.  The  case  of  Jenkins  v.  Pi/e^  12  Pet*  243,  i§  to 
that  efleet,  and  that  case  is  regarded  as  good  law  to  thii 
day.  Taylor  v.  Taylor,  8  How,  201  ;  31  Barb.  26  ;  12  PeL 
25a  ;  1  Story's  Eq.  Jor.,  §  309a. 

But  this  case  is  not  a  voluntary  conveyance*  It  is  a  &m- 
ily  settlement  of  matters  proper  for  the  child  to  recognize 
and  pay,  and  the  rule  in  such  a  case  is  quite  different.  1 
Story's  Eq.  Jur.,  §  309a ;  Baker  v.  Bradley,  7  De  6.  McN, 
k  G,  620*  And  courts  of  equity  strive  to  sustain  agree- 
ments dictated  by  honorable  and  oven  generous  motives^ 
if  there  has  been  no  fraud  practiced,  Stapilton  v.  Siap^on, 
1  Atk,  5;  Cory  v.  Cory,  1  Vee.,  Sr.,  18  j  Kinchani  v.  Kin- 
chant,  1  Brown  Ch-  374  ;  Gordon  v,  Gordon^  3  Swans.  463; 
Hartopp  V,  Hartopp,  21  Beav.  262  ;  Hogkton  v,  Hoghton^  IS 
Beav.  300 ;  Wycherley  v.  Wyckerley,  2  Eden  Ch.  178  ;  Pulkn 
V.  Bvady,  2  Atk,  292 ;  Green  v.  Goodall,  1  Cold.  409, 
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HL  There  were  delays  and  acts  amonnting  to  confirma- 
tion.  The  receipt  of  Berkmeyer  aod  wife  for  the  serea 
Imndred  dollars,  if  not  a  technical  ratification,  waa  an  ac- 
ceptance of  the  aettlementj  certainly  a  recognition  of  it, 
and  an  acting  upon  it  Garrett  v,  Gouier,  42  Penn,  St,  146 ; 
Madloek  V.  Sadlock,  22  III  388  ;  12  Pet.  254  ;  Atkin  y.  Mill, 
7  Geo-  577,  578;  23  Iiid.  572;  81  Beay,  153;  Mmigum  v. 
£eU,  20  La.  Ann.  216. 

It  ia  aleo  well  set  tied,  that  a  party,  to  hare  a  rescissioa 
where  much  time  has  elapsed,  must  show  clearly  that  he 
was  not  only  ignorant  of  the  facts  which  he  claiois  entitle 
him  to  rescission,  but  that  he  could  not  by  reasonable  dili- 
gence have  discovered  such  facte.  Parks  v,  Mv.  Ind,  ^  G. 
S,  L,  li.  R.  Co.,  23  Ind.  572. 

The  ignorance  that  the  law  will  overlook  when  such 
tlnie  has  passed,  is  only  euch  as  the  party,  by  reasonable, 
active,  diligence,  could  not  have  known,     23  Ind.  572. 

Johnson,  J.  The  deed  sought  to  be  set  aside,  was  exe- 
euted  September  1,  1859» 

The  legal  title  to  the  premises  was  then  in  the  plaintiff^ 
Lisette,  and  the  defendant,  her  mother,  the  former  holding 
two  undivided  thirds. 

It  had  been  so  placed  with  the  assent  of  the  mother  in 
1846,  By  the  deed  from  Tucker  at  that  time,  she  took  ac- 
cording to  her  husband's  will,  one-third  in  fee,  instead  of 
her  dower  under  the  statute.  The  day  Lisette  became  of 
age,  the  deed  now  in  controversy  was  executed  by  Lisette 
to  her  mother  and  her  step-father,  Joseph  Kellerman,  in 
consummation  of  an  alleged  family  settlement,  made  by  A. 
M-  Dengler,  an  attorney^  selected  by  the  mother  for  that 
purpose,  who  came  to  the  eouclusion  that  Lisette  was  only 
entitled  to  six  hundred  dollars  out  of  her  father's  estate 
(the  Mercer  county  land  not  included). 

Under  the  employment  of  the  mother,  he  made  what  he 
calla  a  settlement,  and  adjudged  that  the  step-father  should 
liave  a  deed  for  half  of  this  property,  aud  the  mother  the 
other  half|  and  that  they  should  jointly  make  a  mortgage 
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to  Lisette  to  secure  the  payment  of  this  $600,  id  two  years^ 
with  six  per  cent,  interest. 

The  settlement  and  award  waB  made,  and  the  necessafy 
papers  prepared  for  execution  before  Lisette  became  of  ng» 

without  any  consultation  with  her,  and  without  herknowK 
edge,  until  on  her  way,  with  her  mother,  and  by  her  direc- 
tions, to  Dengler'a,  to  execute  them. 

To  carry  out  Dengler'a  award^  he  had  prepared  a  deed« 
whereby  Kellermau  and  wife  conveyed  all  their  title,  being 
the  one- third,  to  Lisette,  and  she  reconveyed  to  them  jointly 
the  whole  title.  They  then  executed  back  to  her  a  mort- 
gage to  secure  the  $600  awjarded  to  her,  which  was  e^- 
denced  by  note. 

As  Mrs.  Keller  man  already  owned  one- third,  the  effect 
of  this  transaction,  was  to  increase  her  interest  in  the  lot 
one-sixth,  and  to  increase  Kellernian'sfrom  a  marital  right 
as  husband  in  his  wife's  one-third  to  an  ownership  in  lee 
of  one- half. 

The  evidence  warrants  us  in  finding  that  the  occasion 
for  this  transaction  arose  from  the  dissatisfaction  of  the 
etep-father,  growing  out  of  the  fact  that  he  had  been  en- 
gaged then  some  thirteen  years,  helping,  as  he  claims,  la 
save  and  improve  this  property. 

He  naturally  valued  his  efforts  and  labors  as  the  chief 
cause  of  its  value,  and  was  of  the  opinion  that  Lisette  wa* 
not  entitled  to  anything  more  than  she  liad  received  in  her 
raising. 

It  also  warrants  us  in  finding  that,  to  the  industry  and 
good  management  of  the  mother,  before  she  married  Keller- 
man,  this  estate  of  her  first  husband  was  kept  together 
and  saved  to  herself  and  her  children,  and  that  she  wa*  a 
kind,  self-sacrificing  mother  and  wife,  anxious  to  do  equal 
and  exact  justice  to  her  husband  as  well  aa  to  her  child. 

She  roeogiiized  and  was  anxious  to  satisfy  the  equitable 
demands  of  her  dissatisfied  husband,  and  accordingly,  some 
days  before  Lisette  became  of  age,  doubtless  after  consulta^ 
tion  with  her  husband,  she  employed  Dengler  to  adjust  thiB 
family  difiiculty,  and  told  him  all  the  circumstances  as  far 
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BB  she  knew  them,  and  told  him  '*  to  settle  it  right  by  me 
(her),  and  right  by  my  husband^  and  right  by  her''  (Lisette), 

This  Dengler  attempted  to  do,  without  any  communica- 
tion with  Lisettej  or  without  any  accounts  or  vouchers,  or 
any  computation  in  detaik  of  the  value  of  the  claims  of 
either  party. 

He  had  acquired  a  general  knowledge  of  the  matter,  but 
he  does  not  claim  to  have  done  more  than  to  make  a  gen* 
«ral  examination,  and  to  make  what  he  deemed  an  equitable 
award- 

What  demand  the  step-father  had  against  Lisettej  to  re- 
quire that  she  should  couvey  one*half  of  this  Jand  to  him, 
does  not  clearly  appear  from  the  evidence. 

The  first  that  Lisette  knew  of  what  was  being  done,  was 
after  the  deeds  were  ready  to  be  signed,  and  while  on  her 
way  to  Dengler's,  where  she  was  taken  by  her  mother  to 
execute  them, 

Mrs.  Kellerman  did  not  then  herself  know,  or  if  she  did, 
did  not  tell  her  daughter,  how  it  had  been  settled,  but  says : 
"  I  told  her  we  were  going  to  settle  it  there,  and  give  her 
what  was  coming  to  her,  and  settle  it  fair  for  me  and  my 
liusbacd  and  for  her  too."  Before  arriving  at  Dengler's 
house  all  the  plaintiff  knew  was  this,  and  that  she  waa  be- 
ing taken  to  Deugler'a  to  put  her  name  to  a  paper  that  waa 
there  for  that  purpose, 

When  they  arrived,  Dengler  told  her  that  her  father  and 
mother  had  been  there  two  days  before,  and  had  fixed  it  all 
up ;  that  the  papers  were  aU  made  up,  and  that  ^^  she  had 
just  to  put  her  name  under,  and  that  was  all  she  had  to  do." 

Dengler  says  that  Mrs.  Kellerman  came  to  his  honse  sev- 
eral times,  and  toid  him  how  matters  stood,  how  property 
was  purchased^  and  about  paying  taxes,  for  tilling  ni> 
about  the  new  house,  etc.,  and  about  Lisette's  board,  but 
he  is  unable  to  give  any  details  or  information  of  the  basis 
on  which  he  made  his  award,  or  upon  what  valuable  eonsid- 
eration  to  Lisette  he  required  her  to  convey  to  Kellerraau 
me-half  the  property. 
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Mrs,  Kellennan  Bays  she  kept  no  accDuntB,  but  bad  eome 
vouchers,  aod  Kellermao  had  riotie, 

Mr-  Somber,  the  parish  priest,  who  happened  in  when 
the  papers  were  beiog  signed,  and  heard  them  explained^ 
and  witnessed  their  execution >  saye  plaintiff  signed  them 
without  objection,  and  gives  it  as  his  opinion  that  it  was 
a  just  settlement,  though  be  had  no  knowledge  of  the  mat- 
ter further  than  was  there  explained. 

It  is  not  shown  that  any  account  stated,  of  the  claims 
legal  or  equitable  of  either  of  defendants,  was  made  oat, 
or  that  any  valne  was  fixed  npon  the  property  so  conveyed 
ill  payment  thereof. 

All  we  know  is  that  Dengler  fixed  this  matter  up  accoTd* 
ing  to  bis  idea,  after  hearing  from  one  side  only.  He  does 
not  claim  to  have  carefully  estimated  the  items  of  debit  and 
credit  to  each,  nor  to  have  considered  the  fact  that  a  larger 
jiart  of  the  increased  value  arose  from  rise  in  real  estate. 

The  motli£r  stood  in  peculiar  relations  to  her  daughter. 
As  her  mother,  she  had  the  custody  and  control,  exercisinf 
2>ersonal  care  of  her  nurture  and  maintenance.  This  con- 
trol she  con  tinned  to  exercise,  utjtil  the  daughter's  marriage, 
some  two  years  after  the  settlement* 

At  her  husband's  death,  she  took  upon  herself  the  ad- 
ministration  of  her  husband*s  estate,  took  possession  of  i^ 
and  thereafter  carried  on  the  bushiesSj  and  paid  his  debts- 
She  made  no  settlement,  and  tiled  no  accounts^  as  required 
by  law. 

She  was  also  tenant  in  common  with  her  child  in  tb& 
property,  acting  for  both,  as  the  child  had  no  other  guard- 
ian. 

Upon  her  second  marriage,  her  husband  became  head  of 
the  family,  and  with  her  used  and  enjoyed  this  pro^^erty  iu 
common^  receiving  all  the  rents  and  profits,  as  well  as  lb 
earnings  of  the  daughter.     They  both  stood  in  laco  parcnU 
Courts  of  equity  are  esfeeially  charged  with  the  cogni^anc 
of  trust  relations  of  this  character. 

It  is  their  particular  duty,  in  case  of  children  and  othi 
helpless  persousj  to  protect  the  weak,  and  to  prevent  thoe 
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holding  fiduciary  relations  from  using  their  positions  and 
inflaence  for  their  own  aggrandizement. 

All  their  power,  intluence,  and  skill  is  to  be  used  for  the 
beneiit  and  advantage  of  the  beneficial  owners^  and  not  for 
personal  gain. 

All  increase,  gains,  and  profits,  whether  arising  from 
natural  increase  in  value,  aside  from  the  efforts  of  the  trus- 
tee, or  from  such  eftbrts,  are  the  absolute  property  of  the 
beneficiary. 

The  rules  governing  parties  occupying  such  relations  is 
well  stated  in  Adams  Eq.  (marginal  page  184) : 

"  Where  any  person  stands  in  a  relation  of  special  con- 
fidence toward  another,  so  as  to  acquire  an  habitual  in* 
flnence  over  him^  he  can  not  accept  from  him  a  personal 
benefit  without  exposing  himself  to  the  risk,  in  a  degree 
proportioned  to  the  nature  of  their  connection,  of  havings 
it  set  aside  as  undnly  obtained.  An  attorney,  therefore, 
purchasing  or  taking  a  benefit  from  his  client,  whilst  the 
relationship  of  attorney  and  client  exists,  and  in  respect  uf 
that  matter  wherein  it  exists,  must  show  thai  he  took  no  adimn- 
^ai^<?  of  his  influence  or  knowledge*  .  .  •  The  same  gen- 
eral principle  applies  to  all  the  variety  of  relations  in  which 
dominion  may  be  exercised  by  one  person  over  another, 
but  in  proportion  as  the  relationship  is  less  known  and 
definite,  the  presumptioii  of  fraud  is  less  strong." 

The  note  of  the  American  editors,  on  the  same  page,  is 
as  follows:  "  A  court  of  equity  looks  with  extreme  jeal- 
ousy on  transactions  between  parties  who  stand  in  any 
fiduciary  relation,  or  relations  of  a  similar  character,  by 
which  an  undue  influence  may  be  obtained  by  one  over  the 
other;  and  unless  be  who  receives  the  benefit  can  show  that 
it  was  conferred  nnderstandingly,  and  with  full  knowledge 
of  the  circumstances,  and  apart  from  the  bias  of  that  con- 
ne<jtion,  it  will  be  set  aside.  Such  relations  are  those  of 
attorney  and  client,  parent  and  child,  guardian  and  ward/^ 
etc. 

In  Harrison  v,  Guesi  (6  De  G.  M.  &  Gr.  452),  the  lord 
chancellor  says  :  *^  If  persons  standing  in  a  particular  rela- 
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tion  to  one  another,  deal  as  vendor  and  purchaser,  the  conrt 
expects  the  purchase^  when  the  purchase  is  complained  of 
bj  the  seller,  to  ghow  that  the  seller  had  due  protection  af- 
forded him,  •  -  .  Wherever  there  is  any  fiduciary  re- 
lation between  the  parties,  the  court  throws  the  harden  of 
proof  on  the  party  who  sets  up  the  transaction  against  the 
person  whom  he  wa^  hound  to  protect," 

In  Cocking  v,  Pratt  (1  Vcs.,  Sr.  400),  the  court  said: 
**  Though  there  is  no  great  evidence  of  undue  infiyeaee, 
yet  the  court  will  always  look  with  a  jealous  eye  upon  a 
transaction  between  parent  and  child  just  come  of  age,  and 
interpose  if  any  advantage  is  taken.  The  mother  plainlj 
knew  more  than  the  daughter,  and  only  says  in  general 
terms  she  believes  she  concealed  nothing  from  her*"  And 
a  composition  between  mother  and  daughter,  entered  ioto 
four  months  after  the  latter  came  of  age,  though  afterward 
ratified  by  the  daughter's  husband,  was  set  aside, 

**  A  trustee  will  not  be  permitted  to  obtain  any  profit  or 
advantage   to  himself  in  managing  the   concerns  of  Ms 
eesUd  que  trusty  but  whatever  benefits  of  profits  are  ob- 
tained,  will  belong  exclusively  to  the  cestui  que  trust.    In 
short,  it  may  be  laid  down  as  a  general  rulCj  that  a  trustee  ia 
bound  not  to  do  anything  which  can  place  him  in  a  position 
iaconsisteut  with  tlie  interest  of  his  cestui  que  trusty  or  which 
will  have  a  tendency  to  interfere  with  his  doty  in  discharg- 
ing it»    And  this  doctrine  applies,  not  only  to  truateea 
strictly  so  called,  but  to  other  persons  standing  in  like  re- 
lations.    .     -     *     It  applies  in  like  manner  to  executors  and 
administrators,  who  are  not  permitted  to  purchase  up  the 
debts  of  the  deceased  on  their  own  account;  but  whatever 
advantage  is  thus  derived  by  them,  by  purchases  at  and 
under  value,  is  for  the  common  beoetit  of  the  estate*    Ic- 
deed,  the  doctrine  may  be  more  broadly  stated,  that  exeCT 
tors  or  administrators  will  not  be  permitted,  under  an^ 
circumstances,  to  derive  a  personal  benefit  for  the  manae 
in  which  they  transact  the  business,  or  manage  the  aaset 
of  the   estate."     1  Story's  Eq,,  §  322.     See  also  §  322ff 
and  §§  466,  466a,  and  468. 
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Another  rule  applicable  to  transactions  of  this  kind  is, 
that  there  is  no  law  againBt  a  child  bestowiog  upon  a  parent 
any  property  of  which  she  may  be  the  owner,  if  freely  and 
voluntarily  done,  when  the  gift  originated  in  the  mind  of 
the  child,  or  was  unsuggested  by  any  agency  of  the  parent, 
Bergen  v,  Udall,  31  Barb.  25;  Stoiy's  Eq.  Jur.,  §  309a. 

In  Gordon  v.  Gordon^  3  Swanston,  Lord  Eldon  says 
that^  "  in  all  cases  of  this  kind,  full  and  complete  commu- 
nication of  all  material  circumstances  is  what  the  court 
must  insist  on/'  Again  :  "  There  must  not  only  be  good 
faith  and  honest  intentions,  but  a  full  disclosure ;  and^ 
without  full  disclosure,  honest  intention  is  not  suffieienL" 

In  B^:rgen  v»  UdaU^  supra,  it  is  said  :  "In  all  dealings  be- 
tween  parent  and  child^  under  such  circumstanceSj  the  most 
ecrupuloas  good  faith — uberrima  fidm — must  be  observed, 
and  the  weaker  party  must  be  put  upon  an  equal  footing 
with  the  stronger,  by  a  complete  diBctosuro  of  all  material 
facts,  and  the  abnegation,  as  far  as  poasible,  of  any  control 
or  dominion,  as  well  as  of  all  mere  selfish  projects  or  at- 
tempts/' 

That  class  of  cases  where  family  settlements  are  sustained, 
notwithstanding  some  proof  of  parental  influence,  and  those 
where  contracts  will  be  set  aside  because  of  such  undue  in- 
fluence,  are  readily  distinguishable,  and  that  distinction 
rests  on  sound  principles  of  equity  and  justice. 

In  both  classes,  where,  from  the  relations  of  the  parties, 
there  is  a  probability  of  such  undue  influence  having  been 
exerted,  the  court  watches  the  whole  transaction  with  great 
jealousy,  not  merely  for  the  purpose  of  ascertaining  "  that 
the  person  likely  to  be  so  influenced  fully  understood  the 
act  he  wa,s  performing,  hut  also  for  the  purpose  of  ascer- 
taining that  his  consent  to  perform  that  act  was  not  ob- 
lained  bj  reason  of  the  influence  possessed  by  the  person 
•eceiving  the  benefit;  not  that  the  influence  itself  flowing 
rom  such  relatione  is  either  blamed  or  discountenanced  by 
the  court;  on  the  contrary,  the  due  exercise  of  it  is  con- 
ndered  useful  and  advantageoas  to  society  ;  but  this  court 
lolds  as  an  inseparable  condition  that  this  influence  should 
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be  exerted  for  the  benefit  of  the  persOQ  subjected  to  it,  mi 
not  for  the  advantage  of  the  person  possesaing  it.  The  ease 
of  parent  and  child  is  undoubtedty  one  of  this  class  of 
cases,  and  is  prominently  put  forward  as  such  in  all  cases 
illustrating  this  principle."  Mogton  v.  Hogion^  15  BeaT.  278. 
In  this  case  it  was  added  **  that  If  the  settlement  of  the 
property  be  one  in  which  the  father  acquires  no  benefit  not 
already  poseessed  by  hliBj  and  if  the  settlement  is  a  reason- 
able and  proper  one,  the  court  will  support  it,  even  though 
it  niay  appear  that  some  influence  was  exerted  by  him  to 
induce  the  son  to  execute  it,  and  providedj  also,  there  was 
no  suppressioa  of  what  is  true,  or  suggestion  of  what  ii 
false,  ,  .  .  When,  however,  the  sou  confers  on  the 
parent,  by  the  transaction,  some  advantage  which  he  did 
not  previously  possess,  then  the  principle  which  prevails  in 
the  first  class  of  cases  interposes,  and  this  court,  to  use  tbe 
words  of  Lord  Laugdale,  in  Archer  y.  Iladson^  7  Beav.  560, 
does  not  interfere  to  prevent  an  act,  even  of  bounty,  be- 
tween a  parent  and  child;  but  it  will  take  care  that  such 
child  is  placed  in  such  position  as  will  enable  him  to  form 
an  entirely  free  and  unfettered  judgment,  independent  al- 
together of  any  control/' 

Guided  by  these  principles,  we  are  unanimous  in  the 
opinion  that  this  deed,  made  on  the  day  that  Lisette  be- 
eame  eighteen  years  old^  in  execution  of  an  alleged  settle- 
ment, made  by  one  unauthorized  to  bind  her,  without  hep 
being  fully  advised  of  her  rights,  and  while  acting  under 
the  influence  and  control  of  her  mother  and  step-father,  waa 
not  binding  upon  her. 

We  are  likewise  agreed  that  it  can  only  be  supported  be 
a  family  settlement,  upon  the  inherent  equities  of  the  trans- 
action, in  view  of  the  facts  and  circumstances  of  the  case* 
We  are  further  agreed  that,  as  to  Mrs<  Keller  man,  sue' 
equities  do  exist  in  her  favor. 

Aside  from  her  services  as  plaintifl**s  mother  in  her  mai 
tenance  and  education,  it  appears  that  after  this  mortga^ 
was  executed,  and  after  it  had  been  caticeled  by  Kellerma 
by  erasing  bis  name^  she^  out  of  her  own  means,  and  wit 
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;  his  knowledge,  paid  the  eame,  with  interest,  and  that 

B  payment  was  accepted  from  her  by  the  plaintiffs  under 

h   circamstaDceB  as   amount  to   a  ratification   in   her 

or. 

rhe  amount  thus  paid,  some  $700,  was  about  equal  to  the 

ue  of  the  one-sixth  of  the  property  which  she  received 

the  deed,  not  estimatiug  Kellerman's  improvements. 

n  view  of  these  facts,  and  of  the  beneficial  oaturo  of  her 

nces  to  plaintifts'  property  and  its  management  and  im- 

ivement,  we  are  of  opinion  that  no  substantial  injustice 

I  been  done  to  the  plaintiff's  by  the  conveyance  of  this 

>-8ixth  to  her  mother, 

L  As  to  the  conveyance  of  one-half  to  Joseph  Xeller- 

n,  a  majority  of  the  court  are  of  opinion  it  is  without 

r  such  equities  to  support  it. 

t  has  been  urged  with  much  ability,  and  supported  by 

array  of  authorities,  that  Joseph  K€4lerman  had  nu 
im,  either  legal  or  equitable,  against  his  step-daughter,  or 
Linat  her  property,  which  a  court  of  equity  would  re- 
;nize. 

lis  claim  was  that  he  had  erected  this  building,  and 
ped  to  improve  the  lot,  paid  taxes,  etc. 
Assuming,  however,  for  the  purj>osc9  of  this  case,  that 
J  would  constitute  an  equitable  claim  against  the  plaint- 
during  her  minority,  it  was  only  a  claim  to  an  account 
equity,  in  which  he  would  be  allowed  for  his  better- 
tits,  and  be  subject  to  account  for  renti?  and  profits, 
n  taking  this  conveyance,  he  gets  the  real  estate,  with 
his  improvements,  for  which  he  pays  nothing,  unless  he 

establish  a  claim  ftir  maintenance  of  the  child. 
Vhen  Lisette  was  but  ten  years  old,  he  erected  this 
Iding,  with  the  intention  of  "fixing  it."  with  her  when 

became  of  age. 

>n  the  day  she  became  of  age,  the  papers  were  executed, 
5orBuauce  of  previous  plans,  and  an  award  made  by  an 
)rney  employed  by  the  defendants.     Unless  Kellerman 

avail  himself  of  the  meritorious  services  of  his  wife, 
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mnch  of  which  were  rendered  before  his  marriage^  there 
is  no  consideration  to  eupport  this  conveyance  to  him* 

He  was  dissatisfied  with  the  settlementj  as  he  thought 
Xisette  should  give  up  the  land  without  any  consideration. 
The  mortgage,  though  formally  handed  ber  at  Dengler*3, 
was  not  in  fact  delivered  to  the  plaintiff  until  I8665  some 
five  years  after  due,  and  was  never  recorded.  It  and  the 
note  which  it  secured,  and  which  was  never  returned  to 
her,  remained  in  defendant's  custody  until  December,  1866. 
When  he  did  at  last  deliver  tiic  mortgage,  on  Christmas 
1866,  his  name  was  erased  from  it,  thus  repudiating,  so  far 
as  he  wna  able,  all  obligation  to  perform  his  part  of  the  set- 
tlement by  Dengler. 

Before  this  mortgage  was  returned,  he  had  flatly  refused 
to  pay  the  mortgage  debt,  telling  the  plaintiffs  that  he 
wanted  back  the  money  he  had  put  in  it,  and  if  they  woald 
pay  til  at  they  might  have  the  proper  ty,  as  he  did  not  want 
it,  and  his  wife  too.  His  opposition  to  performing  this 
contract  was  such  that  his  wife,  out  of  her  own  means,  and 
without  his  knowledge,  paid  off  the  mortgage,  charging 
her  daughter  not  to  tell  KellermaUj  as  he  did  not  intend  it 
should  be  paid. 

So  far  as  he  could,  he  repudiated  and  canceled  the  coi- 
traet.  He,  in  fact,  paid  no  consideration  for  the  deed  to 
him. 

For  these,  and  other  reasons  that  might  be  given,  wa 
think  the  conveyance  of  the  undivided  half,  to  Joseph 
Kellerman,  should  be  set  aside,  and  the  property  restored 
to  her,  leaving  him  to  euch  an  account  with  the  plaintiff  as 
he  may  he  entitled  to  in  equity. 

It  is  claimed  that  the  plaintiff  has  ratified  and  confirmed 
this  deed  by  long  acquiescence,  and  by  accepting  payment 
of  the  mortgage. 

Certainly  Kellerman  can  claim  nothing  from  this  pa 
ment  made  contrary  to  hia  wishes,  after  he  bad  cancel 
the  mortgage,  and  after  hia  refusal  to  pay. 

The  plaintiff  was,  at  the  time,/<f;me  covert ^  and  so,  at  la 
incapable  of  making  a  binding  contract  of  ratification,  a. 


Digitized  by 


Google 


I 


r 


DECEMBER  TERM,  1877.  257 


Barkinej«r  v.  KollennaE* 


tliere  is  no  equity  in  faror  of  KellermaD,  that  estops  her  aa 
*  against  him. 

FLirtherraore,  it  does  not  clearly  appear,  that  the  plaint- 
iff was  fully  adTised  of  her  righta  in  the  premises  at  the 
time  of  such  payment* 

Nothing  but  a  clear  and  unequivocal  ratifieation,  after  a 
full  knowledge  of  the  right  to  impeach,  aud  with  the  in- 
tention to  do  SO-  will  satisfy  a  court  of  oquity.  Dunlap  v, 
Jlitekell,  10  Ohio,  117  ■  Hammond  v.  Alhn^  2  Sumner,  400; 
Wood  V,  Douns^  18  Ves.  119';  Dunbar  v,  Trendennich^  2  B. 
k  B.  304;  Cockerell  t.  Chomley,!  Russ.  k  MyL418;  MU 
ehoiid  V.  Girod^  4  How.  560, 

4,  It  18  eaid  this  action  is  barred  by  lapse  of  time. 

It  was  commenced  May  31  ^  1870,  less  than  eleven  year& 
after  the  deed  was  made. 

For  nearly  three  years,  and  until  her  marriage,  the  plaint- 
iff remained  at  home,  under  the  dominion  of  her  parent8, 
ignorant  of  her  Hghta  and  unadvised  by  those  who  were 
properly  her  protectors.  As  to  her,  Kellerman  stood  in 
loco  parenlb. 

By  the  code,  as  well  as  in  equity,  time  would  not  run 
against  her,  while  the  fiduciap}^  relation  existed,  nor  until 
the  discovery  of  the  fraud  against  her,  and  the  burden  of 
showing  such  knowledge  aa  wonld  make  her  guilty  of 
laches,  or  set  the  statute  to  running,  rests  upon  the  defend- 
ant.     Long  v.  Mulford,  17  Ohio  St.  508, 

This  is  an  action  to  recover  the  title  to  real  estate,  and 
is  not  barred  by  the  statute*  It  does  not,  affirmatively, 
ajjpear  that  it  accrued  before  plaintiff^s  marriage,  and  if 
not,  time  does  not  run  against  her  until  such  diBability  is 
removed. 

"What  constitutes  such  laches  as  will  bar  a  claim  like 
this,  growing  out  of  fiduciary  relatione,  and  independent 
of  the  statutory  limitations  of  civil  actions,  must  depend 
on  the  cireurastances  of  each  case  as  it  arises.  Pmehalt  v, 
Minderer.  27  Ohio  St.  568,  and  cases  cited;  Long  v.  Mul- 
VOI^.  XKXKl — 17 
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ford,  17  Ohio  St.  508;  Taylor  v.  Taylor,  8  How.  183;  Pket 
V.  Longwortk,  27  Ohio  St,  159.  * 

We  think  the  plaintiff  is  entitled  to  the  relief  prayed 
for  as  to  Joseph  Kellerman,  and  that  the  judgment  in  his 
favop,  and  the  conditional  order  as  to  the  Mercer  conBty 
land,  shonld  he  reversed^  and  that  the  judgment  in  favor 
of  Mrs.  Kellerman  should  be  affirmed. 

Judgment  accordingly^ 


Cnr  OF  Dayton  v,  Hinsey, 

1.  A  bill  of  except loufi,  taken  ut  n  term  of  the  court  fiubHequQDt  to  Ibe  tmlr 

on  oTerniliiig  a  motion  far  a  new  trml,  will  not  aTnil  to  bring  on  tiis 
record  for  review  errora  of  law  occurring  on  tbe  trial,  in  the  admisalen, 
over  objection,  of  alleg^  incompetent  testimony. 

2.  An  error  of  Ihw^  occurring  at  tbe  trial^  must  be  saved  and  brought  upon 

the  record  by  bill  of  exceptions  taken  at  tbe  trial  term. 

Erhor  to  the  Superior  Court  of  Montgomery  county. 

Plaintiff  belovr,  defendaot  in  error,  brought  an  action 
for  damages  for  alleged  trespass  upon  and  injury  to 
her  real  estate,  claimed  to  have  been  committed  by  defend- 
ant below*  The  answer  denied  the  trespass^  averring  a 
Terbal  license  to  enter  upon  the  land  and  do  the  acts  com- 
plained of.     The  reply  denied  the  alleged  license. 

By  law  J  the  Superior  Court  of  Montgomery  county  was 
required  to  hold  monthly  terms,  except  in  the  months  of 
July,  August,  and  September.  The  action  below  was  tried 
to  a  jury  at  the  January  term,  1874,  and  resulted  in  a  ver- 
dict for  plaintiff.  The  defendant  made  a  motion  for  a  new 
trial,  which  motion  was  continued  from  term  to  term,  until 
the  May  term^  1874,  at  which  term  the  motion  was  deter- 
mined adversely  to  defendant.  To  this  ruling  defendant 
excepted  and  took  a  hill  of  exceptions,  which  is  the  only 
one  in  the  record.  The  record  shows  that  at  the  January 
term,  during  the  progress  of  the  trial,  plaintiff  offered  testi- 
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xnony  which  was  objected  to,  and  admitted  to  go  in  evi- 
dence over  defendant's  objection-  To  this  rnling  defend- 
ant excepted j  but  took  no  bill  of  exceptions  at  the  trial 
term,  showing  the  natnre  and  character  of  the  testimony 
objected  to, 

Iq  this  motion  for  a  new  trial,  defeodant  assigned  several  ^ 

reasons.     The  second  and  seventh  only  have  any  relation  H 

to  the  question  to  be  determined  in  this  case.  In  the  sec- 
ond,  the  alleged  objectionable  testimony  appears  to  be  set 
out;  the  seventh  is  but  a  recital  of  the  sixth  subdivision  of 
section  297  of  the  code,  providing  that  a  new  trial  may  be 
granted  when  the  verdict  is  not  sustained  by  evidence,  or  is 
contrary  to  law. 

Judgment  was  entered  on  the  verdict,  and  tMs  action  in 
^rror  is  prosecuted  here  to  obtain  a  reversal  of  that  judg- 
ment. 

Alfred  A,  Thomas y  for  plaintiff  in  error. 

Conomr  ^  Craighead^  for  defendant  in  error: 

1-  This  bill  of  exceptions,  being  confined  exclmively 
to  alleged  error  in  the  action  of  the  court  below,  at  the 
trial  term,  in  admitting  testimony  and  in  its  charge  to  the 
jury,  and  not  having  beeu  taken  or  filed  at  that  termj  can 
be  of  no  avail  to  the  plaintiff  in  error.  Klvm  and  Berry  v, 
Wynnt,  Baynes  ^  Co.  10  Ohio  St.  223 :  The  M,  ^  a  R.  R,  Co, 
V,  Strader  ^  Co.,  29  Ohio  St,  448 ;  Musser's  Ex'rs  v.  Chase^ 
29  Ohio  St.  577. 

2.  The  noting  on  the  journal  of  an  exception  to  the 
action  of  the  eoart  in  overruling  the  motion  for  a  new  trial, 
at  the  May  term,  is  not  the  "signing  and  sealing''  of  a 
bill  of  exceptions,  as  required  by  the  statute* 

No  facts  or  grounds  of  exception  to  the  action  of  the 
court  appear  in  such  entry,  nor  is  such  exception  embodied 
in  the  bill  of  exceptions  filed  at  the  May  term,  nor  does  the 
whole  record  raise  any  question  of  law,  the  only  bill  of  ex- 
ception in  the  case  relating  simply  to  alleged  errors  of  the 
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coort,  at  the  January  term,  and  to  which  no  exueptioii  wm 
taken  at  that  term. 

3,  If  such  entry,  under  any  circnmBtances,  might  be  held 
sufficient  to  justify  this  court  in  reviewing  the  action  of  tbe 
superior  court,  at  its  May  term,  in  overruling  the  motion 
for  a  new  trial,  this  is  not  such  a  cose. 

Tiie  record  of  the  court  below  must  embody  all  of  the 
testimony  in  the  case,  all  of  the  charges  or  other 
actions  of  the  conrt,  that  the  reviewing  court,  upon  the 
record  of  the  whole  caae^  may  determiue  whether  substantial 
justice  has  been  done  between  the  parties,  or  whether 
injury  has  intervened  to  the  prejudice  of  the  plaintiff  in 
error,  which  made  it  the  duty  of  the  court  below  to  set 
aside  the  verdict  of  the  jury.  Cases  in  29  Ohio  St.,  before 
cited.  Bolen  y.  The  State,  26  Ohio  St.  371;  Farmke  v. 
Adolph,  28  Ohio  St.  15. 

AsHBUR^,  J,  The  material  errors  assigned  all  rest 
upoo  the  question  whether  the  trial  court  erred  in  the  ad- 
missioo  of  testimony  to  the  jury,  over  the  objection  tbereto 
of  defendant  below.  If,  from  the  state  of  the  record,  that 
question  can  not  be  considered,  the  other  errors  assigned 
can  avail  nothing. 

In  eases  where  the  ground  of  error  is  that  the  verdict 
is  against  the  law  and  the  evidence,  and  the  bill  of  excep- 
tions, taken  on  overrnling  a  motion  for  a  new  trial,  con- 
tains all  the  evidence^  and  the  entire  charge  of  the  court,  a 
reviewing  court  will  look  to  the  whole  case,  thus  made, 
with  a  view  of  determining  wbetherj  upon  a  (Consideration 
of  all  the  evidence  and  law  of  the  case,  a  new  trial  ought 
to  have  been  granted,  in  order  to  do  subBtantial  justice* 
if.  .j-  a  R.  R.  Co-  V.  Strader  ^  Co,,  29  Ohio  St  448. 

Such  is  not  the  state  of  the  case  on  this  record.  Tbe 
bill  of  exceptions  taken  on  overruling  the  motion  for  a 
new  trial  is  the  only  one  in  the  ease.  It  professedly  does 
not  contain  all  the  testimony  offered  on  the  trials  nor  the 
eniiro  charge  of  tha  court,  and,  for  this  reason,  a  reviewing 
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court  would  not  be  authorized  in  holding  that  the  lower 
eourt  erred  in  overruling  the  motion  for  a  new  trial. 

Where  it  clearly  appears  from  the  record,  by  means  of 
some  proceas  known  to  the  law,  that  the  trial  court  haa 
erredj  to  the  prejudice  of  plain tifi'  in  error,  in  the  admis- 
sion or  rejection  of  teatiinonyj  its  judgment  will  be  re- 
Teraed,  In  such  case,  the  judgment  of  the  reviewing 
<'0urt  is  not  invoked  by  the  overrnling  of  the  motion  for 
B  new  trial,  but  for  the  error  of  law  occurring  in  the  course 
of  the  trial,  saved  by  the  injured  party,  at  the  time  and  in 
the  mode  provided  in  the  code.  Where  the  alleged  error 
appears  in  the  entry  made  on  the  decision,  no  bill  of  excep- 
tions 18  necessary;  when  it  does  not  so  appear,  and  is  ex- 
trinsic thereto,  the  alleged  error  must  be  brought  upon  the 
record  by  some  legal  process. 

The  alleged  error^  if  error  occurred,  intervened  at  the 
trial  term,  in  January,  1874  The  motion  for  a  new  trial 
made  at  that  time,  was  continued  for  four  terms  of  court 
before  final  disposition,  and  no  bill  of  exceptions  to  the 
ruling  of  the  court,  upon  any  question  of  law  -whatever, 
v^ras  taken  at  the  trial  term.  As  already  stated,  the  only 
bill  of  exceptions  in  the  record,  is  the  one  taken  at  the 
May  term  to  the  decision  of  the  conrt  overruling  the  mo- 
tion for  a  new  triah  It  is  not  matter  of  complaint  that  the 
court  erred  in  denying  the  mover  a  new  trials  for  the  rea- 
son that  the  verdict  is  against  the  weight  of  evidence,  but 
that  the  court  erred  in  admitting  incompetent  testimony  to 
go  to  the  jury,  over  the  objection  of  defendant  below,  and 
for  error  in  the  refusal  of  the  conrt  to  charge  as  requested 
and  in  the  charge  given,  grounded  upon  the  alleged  incom- 
petent testimony,  Ko  bill  of  exceptions  was  taken  to  that 
portion  of  the  charge  now  claimed  to  be  erroneous. 

To  make  and  save  an  objection  and  exception  to  a  decis- 
ion of  the  court  on  a  question  of  law  arising  during  the 
trial,  the  party  claiming  to  be  prejudiced  by  the  ntlingj 
tniiet  bring  the  question  on  the  record  by  bill  of  exceptions 
taken  and  perfected  at  the  trial  term. 

This  will  be  manifest,  upon  an  examination  of  the  pro- 
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visions  of  the  code,  which  governed  questions  of  this  na- 
turej  at  the  time  this  case  was  tried.  Section  290  declares 
aD  exceptioD  to  be  "  an  objection  taken  to  a  decision  of  the 
court  npon  a  question  of  law."  Section  291  provides  that 
the  party  objecting  to  the  decision  "  mnst  except  at  the 
time  the  decision  is  made,  and  time  may  be  given  to  reduce 
the  exception  to  writingy  but  not  beyond  the  term  J'  Section 
292  declares  "  the  exception  must  be  stated,  with  so  much 
of  ike  eindence  as  is  necessary  to  explain  it,  and  no  more,aod 
the  whole  as  briefly  as  possible."  Section  293  providea  for 
cases,  where,  from  the  nature  of  the  entry,  the  grounds  of 
exception  appear  in  it  In  such  case,  '^  the  exception  mM 
he  taken  by  the  party  causing  to  be  noted,  at  the  end  of 
the  decision,  that  he  excepts,"  Section  294  declares  that, 
"  where  the  decision  is  not  entered  on  the.  record,  or  the 
grounds  of  objevtion  do  not  appear  in  the  entry,  the  party 
excepting  must  reduce  his  exception  to  writingj  and  pre- 
sent it  to  the  court  for  allowance,"  etc. 

By  these  provisions  of  the  code,  one  who  objects  to  the 
decision  of  the  court  on  a  question  of  law,  not  within  the 
discretion  of  the  court,  arising  in  the  progress  of  the  trialt 
and  which  is  extrinsic  to  the  record,  must  save  the  qaea- 
tion  of  law  for  review,  by  bill  of  exceptions  to  be  perfected 
'frithin  the  time  limited  by  the  statute.  If  it  arises  upon 
the  admission  or  exclusion  of  evidence  on  the  trial,  excep- 
tion must  be  taken  at  the  time  the  decision  is  made,  ^uA^ 
within  the  time  limited,  be  reduced  to  writing,  "  with  so 
much  of  the  evidence  as  is  necessary  to  explain  it,"  etc. 
Such  bill  of  exceptions  when  signed  and  sealed  hy  the 
judge,  becomes  a  part  of  the  record  in  the  caaej  and  in  this 
way  the  testimony  and  question  ruled  upon  come  apon  the 
record  for  review,  and  can  not  otherwise  appear  for  that 
purpose, 

Thisj  we  think,  is  the  rule  prescribed  by  the  code,  and  h 
force  at  the  time  of  this  trial.  As  to  the  necessity  for  such 
or  a  similar  rule,  there  can  be  no  reasonable  controversj* 
The  whole  matter,  and  all  questions  occurring  at  the  tria 
should  be  closed,  while  all  the  tacts  and  circumstances  ar 

m. 
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fresh  in  the  recollection  of  counsel  and  courtp    19  Ohio,     # 
426-437, 

It  Beems  to  he,  the  question  now  for  decision  was,  in  effect, 
nnder  consideration  in  the  case  of  Kleine  ei  aL  v,  Wynnt^ 
Harrits  ^  Co.,  10  Ohio  St.  On  pages  228,  229,  Gholson,  J. 
Bays:  "And  yet,  if,  upon  a  motion  for  a  new  trial  for  cause 
of  error  of  law  occurring  at  the  trial,  a  continuance  of  that 
motion  to  a  subeeqaent  term  will  eoable  the  court  to  reduce 
the  exception  to  writing  at  euch  subsequent  term,  with 
precieelj  the  same  effect  as  if  it  had  been  done  at  the  trial 
term,  it  is  evident  that  the  rule  would  have  no  [lositive  or 
binding  obligation,  but  might,  in  every  cEse,  be  dispensed 
with  at  the  pleasure,  or  in  the  discretion  of  the  court.  We 
are  satisfied  that  such  was  not  the  intention  of  the  legisla- 
ture. The  court  is  not  anthorizcd  to  grant  a  new  trial  for 
cause  of  error  of  law  occurring  at  the  trial,  unless  excepted 
to  by  the  party  making  the  application,  and  if  the  excep- 
tion be  not  reduced  to  writing  during  the  time,  in  law 
there  was  no  exception." 

Reducing  the  exceptions  to  writing,  means  that,  in  cases 
where  the  grounds  of  objection  do  not  appear  iu  the  entry 
made  on  the  decision,  the  party  excepting  to  a  decision  of 
law  in  the  progress  of  the  trial,  must  reduce  his  exception 
to  writing,  in  the  form  of  a  bill  of  exceptions,  at  the  term 
of  the  court  at  which  the  decision  is  made.  We  find  no 
exception  to  this  rule.  As  the  law  stood,  on  this  subject, 
in  1874,  the  court  would  grant  time  in  which  to  reduce  the 
exception  to  writing, "  but,  for  an  error  of  law  occurring  at 
the  trial,  not  beyond  the  term.  Code  §  291.  By  the  act 
of  April  8,  1876  (73  Ohio  L.  140, 141),  "  said  bill  of  excep- 
tions shall  be  signed  during  the  term,  or  wnthin  thirty  days 
thereafter."  .  .  .  And  *'  shall  be  entered  on  the  record 
of  the  term  at  which  said  trial  of  the  case  took  place,"  etc. 

Objections  to  decisions  made  in  the  progress  of  a  trial,  to 
either  or  both  testimony  and  charge,  should  be  taken  when 
the  ruling  is  made  or  charge  given  or  refused,  and  where  a 
hill  of  exceptions  is  taken  on  the  overruling  of  the  motion 
for  a  new  trial,  at  the  trial  term,  embodying  all  the  evidence 
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and  charge,  or  so  much  thereof  as  was  objected  to  in  the 
progress  of  the  trial,  the  errors  of  law  occurring  at  the  trial 
may  bo  eaved  for  review  iu  eucb  general  bill  of  except  ion?, 
"Where,  however,  the  motion  for  a  new  trial  is  continued 
to,  and  is  disposed  of,  at  a  subsequent  term,  the  alleged 
errors  of  law  occurring  at  the  trial,  not  saved  by  special  bill 
of  exceptions^  will  be  lost- 

Judgment  affirmed. 


Shim»blbbck  I?.  MooH, 


1.  A  landlord  who  haa  demised  property,  parting  with  poMewi^n  ftud  wo- 

trol  thereof  to  a  tenant  in  occupation,  is  not  responsible  for  injurief 
arising  from  defective  condition  of  such  promises,  wlien  that  defect 
ariaes  during  the  eontinuanee  of  the  ieas«, 

2,  Upon  leased  premises,  q  water-pipe  and  gutter,  not  defectiTO  in  their 

original  construction,  became  stopped  up,  ao  tbiit  water  flowed  U|Kin 
the  door  atepa  of  the  leased  house,  forming  ice,  upon  which  plaintiff  fell 
and  was  injured.  As  between  lessor  and  lessee^  in  the  absence  of  con- 
tract to  tho  contrary,  it  m  the  duty  of  the  latter  to  repair  the  pipfej  I'r 
remove  the  ice^  and  for  faUure  in  thie  he  \&  liable,  and  not  the  landlord, 
S,  If  tho  defect  i  Ye  condition  of  leased  premises  occasion  a  damage,  in  order 
to  make  the  lessor  or  landlord  responsible,  it  l&  not  sufficient  merely  to 
allege  ownership  in  him,  but  the  special  etrcumatances  creating  his 
liability,  must  be  averred, 

Eeror  to  the  District  Court  of  Defiance  county. 

This  is  a  demurrer  to  an  ameuded  petition,  which  iaas 
followa : 

^*  The  said  plaintiff  says  that  at  the  time  of  the  injuries 
hereinafter  alleged^  the  said  defendant,  Snnon  Peter  Mc^on, 
was,  and  for  a  long  time  prior  thereto  had  been^  the  owner, 
and  the  said  defendant,  Francis  Brooks,  the  lessee,  and  pc»s- 
sessed  of  the  following  premises,  situate  in  said  county,  to 
wit*  the  north  part  of  lot  No»  94,  in  the  incorporated  village 
of  Defiance,  situate  and  abutting  on  the  east  side  of  Clintoii 
street^  in  said  village,  which  said  street  was  a  public  higb- 
w«v  open  and  free  to  all  persons  to  pass  and  repasa  at  will 
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That  Baid  Francis  Brooks  waa  then  ueitig  and  kept  satd 
premiBes  as  the  poBt-office  of  said  village-  That  said  de- 
fendatit,  Mooiij  prior  to  his  demise  of  the  said  pretniaes  to 
said  Brooks,  had  erected  and  attached  to  the  building 
situate  thereon,  a  part  of  which  building  was  eo  used  as  a 
post-offlee,  a  conductor  or  water-pipej  leading  from  the 
roof  thereof  to  the  sidewalk  of  said  street,  and  that  the 
T^^iiter  brought  down  and  running  through  said  pipe,  from 
the  said  roof,  was  discharged  upon  the  sidewalk  of  said 
street^  close  by  the  steps  and  door  leading  therefrom  into 
Baid  post-office^  and  that  at  and  prior  to  the  time  of  said  in- 
juriea^  the  said  defendant  had  suffered  the  gutter  attached 
to  said  roof  to  become  filled  and  obstructed,  and  the  water 
to  fall  directly  from  said  roof  upon  said  steps  and  side- 
'walk  around  the  same.  That  said  defendants,  and  each  of  ^ 
theiDj  had  carelessly^  negligently^  and  wrongfully,  on  and 
prior  to  the  21st  day  of  December,  a,  d.  1872,  snflered  the 
water  which  had  so  fallen  from  said  roof  upon  said  steps 
and  walk,  and  which  had  so  been  discharged  from  said 
conductor  around  said  steps,  to  become  and  remain  frozen 
unevenly  and  in  ridges  on  said  steps  and  walk  around  the 
eamcj  and  by  reason  of  the  premises  said  defendants  had 
then  knowingly  suffered  said  steps  and  walk  to  become  un- 
safe to  persons  paseing  thereon, 

"  That  on  said  21st  day  of  December,  a.  d,  1872,  the 
I  plaintiff",  without  fault  or  negligence  on  his  part,  in  the 
■exercise  of  due  care  and  prudeneejand  while  lawfully  pass- 
ing  from  said  post-office  over  said  steps  to  and  upon  said 
aidewalk,  by  reason  of  the  premiscSj  unavoidably  slipped 
upon  said  steps,  and  fell  upon  said  sidewalkj  whereby  the 
left  ankle  of  him,  the  said  plaintiff",  was  then  and  there 
fractured  and  broken,  and  he  became  and  was  lame  aad 
injured,  and  so  continued  up  to  the  time  of  bringing  thia 
suit,  and  still  is  so  lame  and  injured.  And  plaintiff"  eay^ 
that  for  surgical  attendance  and  care  of  hie  said  injuries, 
he  waa  put  to  expense,  in  the  sum  of  thirty  dollara,  aod  . 
thereby  was  put  to  further  expense  for  necessary  nursiag 
And  attendance,  in  the  sum  of  twenty  dollara,  and  that 
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daring  Baid  time  he  was  prevented  from  attending,  and 
Btill  18  prevented  from  attending  to  his  usual  business,  and 
pot  to  expense  in  the  farther  sura  of  one  hundred  dollars. 
To  the  damage  of  the  plaintiff,  etc, 

"Wherefore,  the  plaintiff  prays  judgment  against  tLc- 
defendatits,  in  the  said  sum  of  two  thousand  dollars. 

"  Henry  Newbegin,  Plaintiff^s  AUorneyr 

In  the  court  of  common  pleas,  this  demurrer  was  ofer- 
raled,  and  the  cause  proceeded  to  trial,  resulting  in  favor 
of  the  plaintiff  below,  now  plaintiff  in  error.  Of  these 
proceedings  it  is  not  necessiiry  to  take  any  further  notice^ 
as  the  district  court  held  that  the  court  of  common  plena 
erred  in  overruling  the  demurrer  to  the  petition,  and  re- 
versed the  judgment ;  holding  that  the  petition  stated  do 
€aase  of  action — and  that  ruling  will  now  be  examined, 

Henry  Ncwbegin^  for  plaintiff  in  error,  claimed  that  the 
landlord  was  tlie  party  liable,  and  cited  Irvbie  v,  Wmd,  hi 
2f.  Y,  224  J  Anderson  v.  Dickie,  26  How.  (N.  Y,  Pn),  105 ;  S. 
*  E.  on  Neg.,  §  511 ;  39  Barb.  400;  15  Conn,  225;  5  Eab- 
ertaon,  482;  53  Barb.  629;  1  Sweney,  517;  58  Me,  109; 
Congreve  v.  Smith,  18  N.  Y.  79  j  Crerd  v,  Hartman,  29N,T 
591 ;  Sexton  v.  Zettj  44  N,  Y.  439  (affirming  same  case,  5ff 
Barb,  119)  ;  Wkakn  v.  Glouce^^ter,  4  Hun,  24  ;  Leanf  v. 
Woodruff,  Id.  99 ;  Chancy  v.  Byrne,  56  ^,  Y.  129  ;  KissM 
V-  Butler^  53  N.  Y.  612,  See  also  Lane  v.  Atlantic  \forh, 
107  Mas8,  105 ;  Ifewison  v.  New  Haven,  34  Conn,  136;  Ey- 
ianffs  V,  Fletcher,  E.  L,  li.  3  House  Lords,  330  ;  23  Weui 
445;55KY.666, 

S,  T.  Sutphen,  for  defendant  in  error,  claimed  the  rule  of 
law  to  be  that  the  owner,  being  out  of  possession,  is  not 
bound  to  repair,  and  is  not  linble  for  injuries  received  Id 
consequence  of  tht5  neglect  of  the  tenant  to  keep  the  prem- 
ises in  repair-  See  Wharton  on  Neg,,  §  817 ;  Poym  v. 
Bogers,  2  II,  BK  350;  Lowell  y.  Spautding,  4  Cush,  277; 
Chawniler  v.Bobison^4  Excheq,  163;  Russell  v,  Shmtmji 
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Ad.  k  E.  (N.  S.),  449  ;  Burdock  v.  Cheadle  et  al,  26  Ohio  Bt. 
893 ;  Bich  v.  Ba&ierfidd,  4  C.  B.  783, 

It  is  held  that  where  a  lease  18  silent  as  to  who  should 
make  repairs  J  it  is  the  duty  of  the  lessee  to  keep  the  prem- 
ises in  repair.  See  Goit  v;  Gandy^  22  Eng,  L.  &  Eq.  173 ;. 
Ijeanit  w  Fletcher,  10  Allen,  121 ;  MioU  v  Aiken,  45  N,  H. 
36 ;  JSstep  y*  Estep^  23  lud,  114 ;  City  of  Lowell  v.  Spaulding, 
4  Gush,  277  ;  FM  v.  Ihirkdl^^^l  Mich,  1. 

Wright,  J,  The  petition  and  demurrer  involve  ques- 
tions relating  to  the  liability  of  landlord  and  tenant j  lessor 
and  lessee  J  where  a  third  person  has  been  injured  in  conse- 
quence of  some  defect  in  condition  of  the  preraiscB,  Moon 
was  the  owner  of  certain  property  in  the  village  of  Defi- 
ance^  which  he  had  leased  to  Brooks^  who  was  in  posses- 
sion of  and  using  the  same  for  a  post-office.  A  pipe  or 
gutter  attached  to  the  building  had  become  obstructed  or 
stopped  up,  and  the  water,  instead  of  running  through  it, 
flowed  over  the  roof.  This  water,  falling  upon  the  stepi^  of 
the  post-office,  in  winter,  ice  was  formed.  Coming  from 
the  post-ofiioe,  plaiutiflF  stepped  upon  this  ice,  follj  and  %vas 
hurt.  Moon,  the  landlord,  and  Brooks,  the  teaant,  were 
both  stied.  Brooks  was  dismissed  from  the  action,  and  the 
question  to  be  decided  is,  is  Moon,  the  landlord,  liable  upon 
the  statements  made  in  the  petition  ? 

The  liabilities  arising  from  the  relation  of  landlord  and 
tenant  are  these:  Liability  generally  accompanies  occupa* 
tion,  and  when  a  landlord  leases  and  parts  with  the  posses- 
sion, his  liabilities  are  in  certain  instances  devolved  upon 
the  tenant. 

The  principle  which  runs  through  cases j  determining  the 
responsibility  of  the  one  or  the  other,  may  he  thus  defined  : 
Whoever  had  control  of  the  premises  at  the  time  the  cause 
of  injury  originated,  that  person  is  liable  in  damages ; 
which  simply  means  that  the  party  in  fault  must  respond. 

Hence  it  is  that  where,  at  the  time  of  the  lease,  the  prop- 
erty is  in  a  ruinous  or  defective  condition,  and  by  reason 
thereof  the  injury  happens,  then  the  owner  or  lessee  is  liable 
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generally,  though  there  are  cases  which  make  this  liability 
dependent  upon  the  covenants  of  the  lease.  And,  upou 
the  other  hand,  when  this  defective  condition  arose  after 
the  lease,  then  the  tenant  is  responsible,  with,  perhaps, 
exceptions  upon  covenants*  And  when  there  has  beeo  a 
nuisance  of  coutinued  existence,  lessor  and  lessee  may  both 
be  liable  for  damages  resulting  therefrom.  The  lessee  m 
actual  possession  of  the  premisesj  If  he  continues  the  nui- 
sance after  notice  of  its  existencej  and  notice  to  abate  it; 
the  lessor,  if  he  at  first  created  it  and  demised  the  premises 
with  the  nuisance  upon  them,  and  at  the  time  of  the  dam- 
age done  is  receiving  a  benefit  therefrom  by  way  of  reat  or 
otherwise. 

Ill  Boswell  V.  Price,  12  Mod*  635,  it  is  held  that  if  an 
owner  erect  a  nuisance,  for  which  damages  are  rec^^vered, 
and  the  nuisance  is  continued  in  the  hands  of  his  lessee,  an 
action  for  the  continuance  of  it  may  be  against  either. 
Here  the  nuisance  or  original  trouble  was  occasioned  by  the 
owner,  and  he  is  held  responsible,  even  after  the  lease. 
The  court  say  that  both  may  be  liable,  the  landlord  for  or- 
iginating, and  the  tenant  for  continuing.  It  is  said,  in  the 
case,  that  the  erecter  of  the  nuisance  can  not  discharge  him- 
eelf  by  a^^signiug  over,  and  more  especially  when  he  grants 
over,  reserving  rent,  by  which  he  continues  the  nuisaDce, 
having  a  recompenee  for  it  in  such  rent. 

This  case  illustrates  the  idea  that  control  is  the  criterioa 
of  responsibility,  for  control  means  that  power  which  oc- 
casions and  which  can  prevent.  The  nuisance  was  erected, 
that  is,  originated,  by  the  owner,  who  manifestly  shoul<3, 
therefore,  be  responsible  for  its  consequences- 

But  it  will  be  observed  that  not  only  the  owner,  but  the 
tenant  also,  is  held  liable,  upou  the  ground  that  every  con- 
tinuance of  a  nuisance  is  a  fresh  nnisance,  Taylor  Lant 
&  Ten.,  §  176  ;  Vedder  v,  Vedder,  1  Den.  257  ;  Lilile  Miam 
Jt.  E,  Co.  V.  Comm'rs  Grmie  Co.,  SI  Ohio  St,  338,  Th' 
fresh  nuisance  the  tenant  might  abate,  if  he  saw  fit,  bein 
in  control  of  the  premises,  and,  for  failure  in  this,  he  is  re 
sponsible. 
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In  Todel  v.  Flight,  9  Com,  B,  (N,  S.),  377  (C.  J,  Scott,  V 

IS".  S»)j  there  waa  a  demurrer  to  a  declaration-  Defendant 
leaned  to  a  tenant  a  lot,  on  which  stood  a  stack  of  old  chim- 
neys in  a  ruinous  and  dangerous  condition  at  the  time  of 
the  lease,  and  defendant  knew  it  and  so  maintained  them.  d 

The  chimneys  fell  on  plaintiff's  house,  and  defendant  was 
held  liable  in  the  declaration. 

Earle,  J.,  sajSj  p.  390  :  "  It  is  alleged  that  the  defendant 
let  the  houses  when  the  chimneys  were  known  by  him  to  ' 

be  ruinous  and  in  danger  of  falling,  and  that  he  kept  and 
maintained  them  in  that  state,  and  thus  he  was  guilty  of 
the  wrongful  non-repair  which  led  to  the  damagCjand  after  | 

the  demise  the  fall  appears  to  have  arisen  from  no  fault  of 
the  lessee  J  but  by  the  laws  of  nature*" 

The  owner  of  premises  who  leases  them  when  they  are  , 

iQ  such  want  of  repair  or  bad  condition  as  to  be  a  nuisance, 
or  when,  from  the  ordinary  course  of  events,  they  must  be- 
come so,  and  receives  rent  for  their  use,  is  liable  to  a  third 
person  for  injury  happening  iu  t^onsequenco  of  this  defect- 
ive condition  or  nuisance.  In  such  case  the  landlord  had 
the  control  of  the  property  at  the  time  the  trouble  was  oc- 
casioned j  and  he  nvight  have  removed  it 

It  is  the  party  who  does  the  wrong  who  should  be  made 
responsible  for  the  consequences  It  entails. 

But  if  the  nuisance  arises  solely  from  the  act  of  the  ten- 
antj  the  landlord  can  not  be  held-  Owing  y,  Jones,  9  Md* 
108  ;  Staph  v.  Spring^  10  Mass.  79 ;  Waggoner  v-  Jemiain, 
3  Denio,  306  ;  Fish  v.  Dodge^  4  Denio,  311 ;  House  v.  Met- 
calf,  27  Conn,  632;  Smith  v.  Elliot,  9  Barr,  345. 

Sich  V.  Basterfield,  4  Com.  B.  783 j  waa  a  case  much  dis- 
cussed and  decided  for  plaintiff  at  nisi  prius,  but  unani- 
mously reversed  in  full  court.  The  owner  of  a  house 
standing  back  from  the  street  built  a  low  shop  between  his 
liouse  and  the  street,  with  a  chimneyj  and  rented  out  the 
shop.  The  tenant  used  the  chimney  for  a  fire,  and  when 
the  wind  was  from  the  east  or  southeast  smoke  was  blown 
into  the  plaintiff' ^s  windows,  causing  him  great  annoyance. 
Defendant,  the  owner,  was  sued  on  the  ground  that  he 
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built  the  chimneyj  which  made  the  naisance,  and  wae  an- 
Bwerable  for  the  ordinary  ubg  of  it. 

The  court  held  that  the  chimney  itself  was  not  a  nuisaooe, 
bat  it  was  the  fire  made  by  the  tenant ;  that  coke  migfat 
have  been  used,  or  he  might  have  abstained  from  having  i 
fire  when  the  wind  was  in  the  wrong  direction,  and  iht 
owner  therefore  was  not  liable.  He  had  no  control  of  tbe 
fire. 

Upon  the  other  hand,  in  Mouse  v.  Metcalfe  27  Conn.  63^ 
an  owner  had  leased  a  mill  situate  so  near  the  highway  that 
itB  revolving  wheel  frightened  horses.  The  owner  was  held 
responsible,  althoiigh  it  would  seem  that  not  the  mill  itself 
but  its  operationB  in  the  hands  of  the  tenant,  occasioned 
the  diflSculty. 

Gaudy  V.  Jabber y  5  Best  &  Smith,  485  :  A  grata  over  tkd 
sidewalk,  long  there,  had  the  bars  so  wide  apart  that  % 
woman  slipped  her  foot  through  and  lamed  herself.  The 
premises  were  rented  at  the  time  from  year  to  year,  aod 
the  landlord,  the  heir  of  the  original  owner  and  builder, 
was  held  liable,  on  the  ground  that  the  grate  was  a  nnidaoM 
in  its  original  construction.  Declaration  avers  that  the 
tenant  **  was  7iot  under  obligation  to  alter,  repair,  and  keep 
in  repair,"  and  that  it  had  been  many  years  so  that  one 
might  tall  through.  Tlie  jury  fonnci  that  the  grate  was  a 
nuisance,  "  both  from  the  faaltiuess  of  its  construction  aud 
from  want  of  repair,  Crompton,  X,  says:  **  It  must  be  a 
nuisance  in  its  very  nature  and  essence  at, the  time  of  the 
letting,  and  not  merely  something  which  is  capable  of 
thereafter  being  rendered  a  nuisance  by  the  tenant.'*  Black- 
burn saya :  **The  nuisance  must  be  a  normal  one.'* 

This  case  was  reversed  in  the  Exchequer,  9  Best  &  Smitb, 
15.  It  is,  however,  there  said  that  "  to  bring  liability  home 
to  the  owner,  the  premises  being  let,  the  nuisance  mu^  be 
one  which  was  in  its  very  nature  and  essence  a  nuisaDceat 
the  time  of  the  letting,  and  not  something  which  was  capa- 
ble of  being  thereafter  rendered  a  nuisance  by  the  tenant, 
and  that  it  is  a  sound  principle  of  law  that  the  owner  of 
property,  receiving  rent,  should  beJiable  for  a  naisance  ex* 


I 


DECEMBER  TEKM,  1877.  271 


i 


Sbitidelbeok  v.  H<h>ii. 


leting  in  his  premieeB  at  the  date  of  the  demise;"  and  the 
judgment  of  the  Queen's  Bench  is  reversed  on  the  ground 
that  "  it  is  not  averred,  either  directly  or  by  any  reasonahle 
inference,  that  the  gratiog  was  defective  at  the  time  of  the 
letting." 

Wharton  on  Neg.,  §  817,  aaya  ;  '*  An  owner,  being  out  of 
possession,  and  not  bound  to  repair,  is  not  liable  in  this 
action  for  injuries  in  consequence  of  his  neglect  to  repair. 
But  where  the  nuisance  existed  when  the  property  was 
leased  to  the  tenant,  the  landlord  may  he  held  liable.  So 
the  tenant  is  liable  for  tlie  nuisance  tbus  retained  by  him, 
even  though  the  nuisance  waa  on  the  premises  when  leased 
to  him.  And  both  the  landlord  and  tenant,  under  the  cir- 
cnmstanceSj  are  jointly  and  aeve  rally  liable  for  the  con  tin- 
nance  of  the  nuisance,  suppoaing  the  nuisance  to  be  on  the 
property  when  leased,  or  to  be  put  there  with  the  landlord's 
connivance.^* 

The  City  of  Lowell  v.  Spauldingj  4  Cusb.  277,  was  a  case 
for  damage  to  plaintiff  by  falling  into  a  apace  left  open  in 
the  sidewalk,  where  it  was  held  that  the  occupant,  and  not 
the  landlord,  is  bounds  aa  between  himself  and  the  public, 
fio  far  to  keep  the  buildings  in  repair  that  they  will  be  safe 
for  the  public,  and  such  occupant  \b^  pnma  fade^  liable  to 
third  persons  for  damages  arising  from  any  defect.  If  there 
is  an  express  contract  that  the  landlord  shall  repair,  suit 
will  be  sustained  against  him  to  avoid  circuity  of  action* 

The  occupier  is,  prima  fade^  liable,  and  the  owner  is  not, 
merely  as  owner,  without  fault  on  his  part.  Etissell  v.  Sken- 
ion,  43  E.  C,  L,  R.  449, 

There  is  another  large  class  of  cases  that  would  seem  to 
be  not  entirely  in  accordance  with  the  view  that  has  been  ad- 
vanced, though  perhaps  the  diflerence  is  more  in  appearance 
than  reality*  They  are  cases  where  the  liability  is  devolved 
in  accordance  with  the  covenants  of  the  lease  and  made  to 
accompany  the  duties  it  imposes.  If  the  defect  existed 
prior  to  the  lease,  and  by  its  provisions,  the  tenant  assumes 
the  responsibility  of  keeping  the  premises  in  repair,  it  has 
been  held  that  the  landlord  was  not  responsible. 
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In  th«  early  case  of  Payne  i\  Bo^ers^  2  II.  Bllc,  S50,  the  ' 
head  note  is:  ''If  the  owner  of  a  house  la  bound  to  repair 
it,  he,  and  not  the  occupier,  is  liable  to  an  action  in  ihn 
ease  for  an  injury  sustained  by  a  stranger  from  a  want  of 
refiaira.** 

This  was  an  action  against  the  owner  of  a  house,  in  the 
occnpation  of  a  tenant.  It  does  not  seem  to  have  been 
raat^le  a  point  in  the  case,  whether  the  defect  arode 
before  or  after  the  demise,  a  question,  important,  as  wc 
have  seen,  in  eases  not  involving  the  element  of  covenants 
in  the  lease.  The  case  is  made  wholly  to  turn  upon  the 
agreement,  as  to  repairs,  between  the  landlord  and  tenaaL 
And  the  landlord,  having  bound  himself  to  the  tenant  10 
repair,  is  made  liable  for  the  injury.  Although  nothing  is 
8aid  in  the  case  about  who  had  the  control  of  the  premkes, 
and  thoiigli  the  facts  do  not  show  in  wboni  that  control 
was,  when  the  defect  occasioning  the  injury  originated^ 
still  it  may  be  perhaps  fairly  said,  that  by  binding  himself 
to  repair,  the  owner  retained  such  control  as  would  enable 
him  to  make  those  repairs.  This  view  is  sustained  by  tb^ 
language  of  the  court  in  BurtHck  w  Chcadle^  26  Ohio  St 
^*  But  in  case  a  landlord  undertakes  with  his  tenant  to  keep 
the  premises  in  repair,  having  thus  reserved  the  control  to- 
the  extent  necessary  for  making  repairs,  his  duty  to  th« 
public  in  relation  to  the  property  is  not  affected  by  the 
lease,  and  he  remains  responsible,  under  the  doctrine  of 
the  above  maxim  {sic  ukre,  etc.),  for  defects  arising  from 
the  want  of  repairs  during  the  continuance  of  the  lease  " 

In  the  case  of  Freity  v.  Bickmore,  L.  R,  8  C.  P,  401,  tlie 
tenant  had  covenanted  to  repair.  The  premises  were  dan- 
gerous at  the  time  of  the  demise.  But  it  was  held  that  the 
landlord  w^as  not  liable,  because  of  the  tenant's  covenant. 
This  case  is  disapproved  of  in  Swords  v,  EdgaVy  although  if 
is  followed  up  by  the  ctise  of  Gwimiell  v.  Earner^  L.  IL  10 
C.  P,  658.  See  also  Leonard  v.  Stover,  115  Mass.  86;  Skip- 
ley  V,  Fifty  Associates,  106  Mass.  lt*4;  S.  C.  101  Mass.  2&1; 
Shearman  &  Red.  on  Neg.  §§  501, 502 ;  Whalen  v.  Gloucester^ 
11  Hun.  24  and  90;  Nelson  v.  Liverpool^  de.,Co.,High  Ct  Josf. 
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Com.  PL  Div.  (Eng.)  C.  L.  J.  Oct.  5,  p.  812,  It  is  Tiot^ 
however^  necessarjv  Dor  do  we  undertake  to  decide  as  to- 
any  of  the  rights  or  liabilities  which  subsist  by  reasou  of 
t\%B  covenants  of  leases.  What  the  terras  of  the  letting  in 
tills  ease  are,  we  have  no  means  of  knowing,  nor  are  we 
advised  whether  the  landlord  or  tenant  undertook  to  re- 
pair. The  remarks  made  apply  only  to  such  cases  as  in* 
volve  no  consideration  of  the  agreeraent  by  which  the  de* 
mise  was  made,  other  than  the  mere  fact  of  its  exis^tence. 

The  lessor  is  not  liable  to  a  stranger  for  an  injury  arising^ 
out  of  the  property  being  out  of  repair,  nnJe^^s  under 
special  circumstances,  such  as  a  covenant  with  the  lessee  to 
make  the  repairs.     Bears  v.  Ambler^  9  Barr.  153. 

If  the  owner,  as' distinct  from  the  occupier,  is  sued  for 
damages,  arising  from  a  falling  wall,  a  special  ground  of 
liability  must  be  averred,  other  than  mere  ownership.  The- 
public  looks  to  the  occupier,  jiot  to  the  estate,  Ckmu^t- 
ler  Y,  MobUoif^  4  Exeh*  163. 

**  Where  property  is  demised,  and  at  the  time  of  the  de- 
mise is  not  a  nuisance,  and  becomes  so  only  hy  the  act  of 
the  tenant,  while  in  his  possession,  and  injurj^  happens  dur- 
ing such  possession,  the  owner  is  not  liable." 

But  where  the  owner  leases  premises  which  are  a  nui- 
saoce,  or  must,  in  the  nature  of  things,  become  so  by  their 
uses,  and  receives  rent,  tlien,  whether  in  or  out  of  posses- 
sion, he  is  liable  for  injuries  resulting  from  such  "nuisance/' 
Owings  v,  Jones^  9  Md*  108;  Fish  v.  Dodge^  4  Deiiio,  311 ; 
HaMtg  v-  Taylor^  L,  K.  1  C.  P.  53;  tisk  v,  Fi^amngham 
Mem.  Co.,  14  Pick,  491 ;  Cheetham  v.  Hampson,  4  T.  R  818 ; 
mrton  V,  Wiswell,  26  Barb.  618. 

A  wen-considered  case  upon  this  subject  is  found  in 
59  N",  Y,  28,  iSwords  v.  Edgar.  Defendants  were  owners 
of  a  pier,  which  was  under  lease.  A  laborer  engaged  in  dis- 
charging the  cargo  of  a  steamer,  was  injured  by  reason  of 
the  pier  falling,  tiirough  rottenness  of  its  timbers.  The  de- 
fect existed  at  the  time  the  lease  was  made.  It  is  held  that 
ordinarily  it  is  the  duty  of  the  occupant  to  see  that  the 
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V  '  premises  are  eeeiire,  but  where  they  are  leased,  and  at  the 

time  of  the  demise  and  delivery  of  posaeseioo  to  the  lessee, 
they  are  in  a  defective  and  unsafe  condition,  and,  m 
consequence,  thereafter,  while  in  posseesioo  of  the  les^e, 
an  injury  happeoa,  the  lessor,  who  is  receiving  a  benefit 
by  way  of  rent  or  otherwise  is  liable.  And  the  owner  or 
lessor  was  held  responsible. 

i  In  this  case,  as  in  many  others  that  might  be  cited,  we 

f  find  the  same  principle,  and  it  is  thus  stated  in  Fisli^  v. 

\  ThirkAl^  21  Mich.  1 :  ''A  party  will  not  be  liable  for  an 

injury  occasioned  by  a  nuisancej  on  the  ground  of  his  pos- 
session of  the  premises,  wiierc  the  nuisunce  is  shown  t-o  ex- 
ist, unless  his  possesgion  be  such  as  to  give  him  the  legtd 
control  of  the  ppemises," 

This  was  the  case  of  a  person  itjjured  by  failing  through 
a  coal-hole  in  the  sidewalk,  and  the  question  was  whether 
the  landlord  or  tenant  was  liable. 

When  a  landlord  has  leased  premises,  he  parts  with  con- 
trol of  tliem  ;  %vith  possession  that  control  passes  to  the  ten- 
Ant,  and  if  defect  arises,  or  want  of  repair,  or  the  prera- 
ises  are  allowed  to  get  into  such  a  condition  as  that  they 
become  dangerous  di>riiig  the  demise,  it  is  the  duty  of  the 
tenant  to  take  such  steps  as  will  prevent  injury «  The  lia- 
bility arising  from  the  control  of  premises,  is  illustrated 
in  that  large  class  of  eases  where  contractors  build  honsee. 
If  the  premises  are  completely  given  up  to  the  contractor, 
he  will  be  responsible  to  one  injured  during  the  progress  of 
the  work.  If,  on  the  other  hand^  the  owner  retains  snper- 
vision,  and  the  building  goes  on  under  his  direction,  as  he 
is  in  control  of  the  premises,  bis  responsibility  contiuuea; 
the  contractor  or  builder  then  stands,  to  him,  in  the  rela- 
tion of  servant.  And  there  are  many  nice  cases  as  to 
whether  the  party  is  an  independent  contractor  or  servai 
merely. 

It  is,  however,  not  necesaary  to  enter  into  this  discuBsioi 
The  principle  of  control  and  its  accompanying  liability 
sufficiently  illustrated  in  City  of  Cincinnati  v.  Stone^  5  Oh 
St.  S8, 
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The  city  contracted  with  B.  to  grade  a  street,  and  in  do- 
ing which  he  blocked  the  water,  so  that  it  flow-ed  over 
Stone's  ground,  doing  damage*  The  city  was  held  liable 
on  the  ground  that,  by  the  contract,  she  reserved  the  right 
to  direct  the  manner  of  doing  the  work.  The  syllabus 
says  when  the  employer  retains  control  and  direction  of  the 
work,  and  injury  happens,  he  will  be  ref^ponsibie.  Clark 
T.Fri/,  8  Ohio  St.  358;  Gwutkmey  t*  L.  M.  i?,  R.  Co.,  12 
Ohio^St.  92. 

The  principle  suggested  is  recognized  in  Burdick  v. 
Cheadle,  26  Ohio  St,  ^93.  In  that  case,  the  person  injured 
was  in  the  store,  upon  the  invitation  of  the  teuantj  or  as  a 
customer  J  and  was  not  a  stranger,  maintaining  his  rights  as 
one  of  the  public.  It  is  held  that  if  one  invites  another 
into  danger  and  hurt,  the  sufferer  must  seek  bis  remedy 
against  the  party  inviting  him.  That  he  can  not  maintaio 
an  action  against  another,  mnst  be  apparent  from  the  fact 
that  if  he  bad  not  accepted  the  invitation  he  would  not 
haire  been  injured.  In  Burdick  vlCheadle^  the  court,  in  dis- 
ciijisiug  the  maxim,  '*5ic  utere^^'  etc.,  observes  :  '*  The  prin- 
ciple ordinarily  applies  only  to  persons  in  possession  and 
having  control  of  the  property,  either  as  owners  or  ten- 
ants." 

The  rule,  therefore,  dedncible  from  the  authorities,  and 
which  is  applicable  to  the  case  in  hand,  i^  this :  A  lanOlordj 
who  is  out  of  possession  of  the  premises,  by  virtue  of  a  de- 
mise, and  who  has  no  coutrol  over  them  ;  who  would  not 
Lave  the  right  to  enter  therein,  even  to  make  repairs,  without 
his  tenant's  consent,  is  not  liable  for  accidents  occasioned 
by  the  fact  that  the  property  is  temporarily  out  of  repair. 
If  the  defect  is  inherent  in  the  original  construction,  and 
this  occasions  the  injury,  then  the  landlord  or  lessor  is  re- 
sponsible ;  but  when  the  defect  arises  after  the  lease,  then 
the  tenant  Is  responsible. 

Examining  the  amended  petition,  therefore,  we  find  this 
alleged  :  Moon  was  the  owner,  and  Brooks  the  lessee  and 
possessed  of  the  premises,  using  and  keeping  them  as  a 
i>ust-office.    It  is  then  averred  that  the  water-pipe  or  gutter 
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1 1  became  filled  and  obstructed,  and  the  water  fell  from  the 

roof  upon  the  steps  leading  from  the  poH^t-office  to  the 
sidewalk.  This  froze,  and  the  plaintitf  slipped  on  the 
steps  and  fell.  The  caase  of  the  injury  is  the  stopping  up 
of  the  pipe.  It  is  not  alleged  that  there  was  a  fault  iu  ita 
original  con str  action ,  hut  it  would  appear  to  be  one  of  those 
obstructions  that  may  occur  at  any  moment.  It  is  not 
averred  that  this  obstruction  existed  before  the  demise  wm 
made  J  and  such  an  averment  is  necessary  before  the  land- 
lord can  be  held.  If  it  occurred  after  the  demise,  it  is  tbe 
duty  of  the  tenant,  or  occupier,  to  see  that  such  obstruc- 
tion was  removed.  The  petition,  therefore,  lacks  the  nec- 
essary averments  to  show  that  the  landlord  is  liable,  a^  it 
does  not  show  a  defect  while  the  premises  were  iu  his  con- 
trol before  he  leased,  and  for  which  alone  he  is  responsible, 
All  facts  necessary  to  raieo  a  legal  liability  must  be  stnctlf 
averred,     Metmlfe  v.  Ilealkerijfgtony  11  Exch.  257. 

And,  again,  it  was  the  ice  that  occasioned  the  aceideut. 
It  Is  not  averred  that  it  was  the  duty  of  the  landlord  to 
remove  this  ice,  nor  does  it  appear  that  he  had  such  control 
of  the  premises,  as  called  upon  him  to  do  it.  If  this  k& 
was  a  uuisance  to  the  passing  public,  endangering  their  lives 
and  iimbsj  it  was  a  nuisance  arising  during  the  continuance 
of  the  lease.  It  was  a  thing  tempo raiy  in  ita  nature,  a  de- 
fective condition  of  things,  such  as  the  tenant  was  called 
upon  to  remedyj  and  not  the  landlord,  as  between  landlord 

and  tenant. 

Judgment  affirmed. 


ScHULTZ  V.  TflE  State, 


1.  Affidavits  tiaed  on  a  motion  far  tbe  oonttDuanee  of  a  G&se,  though  copies 

by  the  c]erk  into  the  record,  can  not  be  regarded  as  part  of  the  reron' 
and  considered  on  proeeudlnga  m  (yrror,  unlesa  tbejr  are  made  p^ti  @ 
the  record  by  a  hill  of  exceptions. 

2.  A  wife  ia  not  a  competent  witness  for  her  husband  in  a  criminal  prosec 

tion ;  and  her  incompetency  in  such  ca^eii  is  not  renioved  bj  either  tt 
criminal  or  civil  codes  of  procedure. 
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^p  The  word  *'  keeper  ^'  of  &  room  or  plflce  of  public  resort,  for  tho  unlawful 
Bale  of  intoKi eating  liquors,  as  used  in  section  4  of  the  Bct  of  May  1, 
1854,  to  provide  Againflt  the  evils  resulting  from  the  sale  of  such  liquort 
(S.  &  C,  i431)j  does  not  exclusively  mean  the  owner  of  the  room^  nor 
of  the  liquors  sold. ;  hut  while  such  owner  raaji  he  included,  it  also  em- 
braces any  one  who,  though,  unt  the  owner,  has  the  possession  of  both 
the  room  und  the  liquors,  which^  together  with  the  unlawful  baeineBS, 
are  under  hia  care  and  subject  to  his  mamigement  and  control. 

4.  The  order  of  the  court  to  ubate  such  room  or  place  aj  a  public  nuisaneSj 
on  conviction  of  the  keepftr  thereof^  as  required  by  said  act»  Ji  not  to 
\m  directed  to  or  executed  by  any  officer;  btjt  must  bo  an  order  to  the 
person  convicted,  obedience  to  which  may  be  enforced,  if  the  nuisance 
be  continued,  by  attachment  for  contempt  of  court. 

Error  to  the  Court  of  Common  Pleas  of  Guerneey 
county. 

At  the  April  term,  1874^  of  the  Court  of  Common  Pleas 
of  Guernsey  county,  Herm a u  Scbult^i  was  indicted  for  keep- 
ing a  room  in  violation  of  section  4  of  the  "  act  to  provide 
against  the  evils  resulting  from  the  sale  of  intoxicating  liq- 
nors  in  the  State  of  Ohio/'  paased  May  1,  1854.  Tiie  case 
-was  continued  to  a  special  term^  at  which  a  motion  was 
made  by  the  defendant  to  continue  the  case,  on  the  ground 
of  the  absence  of  a  material  witness  for  the  defense.  The 
motion  was  overruled. 

The  defendant  was  tried  and  convietedj  and  was  sen- 
teiiced  to  pay  a  fine  of  $100,  and  imprisonment  for  fifty 
days.  The  court  also  ordered  the  aheriff  to  shut  up  and 
<;lose  the  room  kept  by- the  defendant  as  a  liquor  store,  and 
to  prohibit  all  aceeas  thereto  for  the  purpose  of  selling  in- 
toxicating liquors  therein,  until  the  defendant  should  give 
bond  not  to  sell  liquors  contrary  to  law. 

On  the  trial  the  defendant  called  his  wife  as  a  witnCBs. 
The  state  objected,  and  the  court  sustained  the  objection. 

On  the  trial  it  was  proved  that  the  wife  of  the  defenrlant 
leased  the  bouse  in  which  they  lived  in  her  own  name;  that 
one  room  was  used  for  a  saloon ^  in  w^bich  intoxicating 
liquors  were  sold;  that  the  liquors  were  bought  in  her 
Dame;  and  that  the  defendant  bad  the  custody,  care,  and 
control  of  the  rooiUj  and  of  the  business  transacted  therein, 
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which  he  advertised  and  couditcted  in  his  own  name.  Et* 
ideace  was  aUo  given  tending  to  sustain  the  charge  in  tUe 
itidictment,  and  that  the   business  was  owned  by  the  de- 

feiidant.  On  the  other  hand,  the  defendant  gave  e\ndenee 
toiidiiig  to  prove  that  his  wile  owned  the  room,  the  liquor?, 
and  bn^^iness,  and  that  the  defendant  was  her  agent  in  con- 
ducting tlie  business. 

The  defendant  asked  the  court  to  charge  the  jury  that, 
if  they  should  find  the  wife  of  the  defendant  was  the  \e^i>m 
of  the  room,  bought  the  liquors^  and  carried  on  the  buri- 
nessj  and  tliat  her  husband  sold  liquors  as  her  agent  onlr, 
then  the  wife,  aud  not  the  husband,  would  be  tlie  keeper 
of  the  room. 

This  charge  the  court  refused  to  give;  but  charged  th& 
jury  that,  if  the  defendant  had  the  possession^  cane,  and 
control  of  the  room,  and  managed,  conducted,  and  con- 
trolled the  business  transacted  therein^  aud  sold  liquor  in 
violation  of  law,  then  he  was  the  keeper  of  the  room,  withia 
the  meaning  of  the  statute,  whoever  may  have  been  the 
actual  owner  of  the  property.  To  all  which  the  defendant 
excepted,  and  prosecutes  this  writ  of  error  to  reverae  the 
judgment  of  the  common  pleas. 

H.  SkijineTy  for  plaiutift'  in  error : 

I.  Ti)e  reason  of  the  rule  of  law,  excluding  tnsbatid  or 
wife  testifying  where  the  other  was  a  party,  did  not  apply 
in  this  case. 

The  wife  was  called  to  testify  to  fact^  within  her  own 
knowledge^  not  derived  from  her  husband,  nor  by  means 
of  her  situation  as  wnfo,  nor  would  her  statements  have 
been  in  violation  of  the  confidence  subsisting  between  bus- 
b:ind  and  wife,  nor  would  any  principle  of  public  policy 
have  been  violated  by  her  admission  as  such  witness. 
Greenleaf  Ev.,  §§  334,  338,  254  j  State  v.  Neil,  6  Ala. 
685;  Coffin  v.  Jones^lS  Pick.  445;  WilliaTHs  v.  Baldtdn^ 
7  Vt.  506;  Wells  v,  lucker,  3  Binney,  366;  Strobefs 
Adm'r  v.  Me  Carter  ^  4  Ohio  St.  513  j  and  caaea  referred  to 
in  opinion. 
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II.  The  order  to  shut  up  or  abate  the  place  or  room  was 
illegal.  The  order  was  directed  to  the  sheriff^  and  wa.^  in 
fiact  executed  by  him,  Mrs.  Schultz,  the  owner  of  tbe 
property,  being  thus  deprived  of  its  posseesion  and  nso. 
Such  an  order  and  proceeding  were  in  violation  of  the  law, 
and  in  conflict  with  the  decisions  of  the  supreme  court  of 
the  state.    Miller  ^  Gibson  v.  The  State,  3  Ohio  St,  475. 

Isaiah  Pillars,  attorney -general,  for  the  state : 
The  court  can  not  look  at  the  affidavit  filed  ae  the  show- 
ing for  a  continuance,  unless  it  is  made  part  of  the  record 
bj  a  bill  of  exceptions. 

Mrs.  Schultz  was  not  a  competent  witness.  See  Stten  r. 
The  State,  20  Ohio  St.  338. 

Day,  J.  It  is  only  necessary  to  notice  the  alleged  errors 
which  are  relied  upon  in  argument  for  a  reversal  of  the 
judgment. 

1.  It  is  claimed  the  court  erred  in  overruling  a  motion 
to  continue  the  case  to  the  next  term.  Aside  from  tlie 
consideration  that  nothing  appears  in  the  case,  as  claimed 
to  be  made,  to  warrant  a  reversal  of  the  judgment  on  that 
ground,  it  is  a  sufficient  answer  to  the  objection  that  the 
record  does  not  show  that  the  overruling  of  the  motion 
was  excepted  to.  The  record  merely  shows  that  the  motion 
was  filed  and  overruled.  It  is  true  there  is  copied  with  the 
record  an  affidavit  for  a  continuance  of  the  case ;  but 
whether  the  affidavit,  or  any  proof  whatever,  was  pre- 
sented to  the  court  on  the  hearing  of  the  motif^n,  does  not 
appear.  No  allusion  to  the  motion  or  affidavit  is  made  in 
the  bill  of  exceptions.  The  overruling  of  the  motion  could 
be  brought  in  review  only  by  placing  upon  the  record  all 
the  evidence  produced  to  the  court  upon  which  it  was  called 
to  act.  Evidence  given  in  a  case,  though  copied  as  part  i?f 
the  record  by  the  clerk,  can  not  be  regarded  as  part  of,  or 
matter  of  record,  unless  it  is  made  such  by  bill  of  excep- 
tions, or  is  embraced  in  the  entry  of  the  court.  Goldsmith  v. 
The  State,  30  Ohio  St.  208 ;  Garner  v.  White,  23  Ohio  St.  192, 
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2.  On  the  trial  the  defeiidaQt  offered  his  wife  as  a  wit- 
ness, and  the  state  objected.  The  court  held  that  she  w^as 
not  n  competent  witness,  and  sustained  the  objection.  This 
ruling  ig  claimed  to  he  erroneous.  Steen  v.  The  Stait^  20 
Ohio  St*  333,  touching  this  point,  may  be  safely  regarded 
418  conehisive*  It  was  expressly  held  in  that  case,  that,  on 
the  trial  of  a  criminal  prosecution,  the  wife  of  the  accused 
is  not  a  competent  witness  for  him,  and  that  her  inconifie* 
tency  in  criminal  cases  was*  not  removed  by  the  provisions 
of  eitlier  tlje  criminal  or  civil  codes  of  procedure* 

3p  The  next  x>oi  nt  presents  a  question  of  less  easy  solution, 
viz. :  who  may  be  regarded  as  the  "  keeper  "  of  a  room  for 
the  unlawful  sale  of  intoxicating  liquors,  within  the  mean- 
ing of  the  section  under  which  the  defendant  was  indicted  I 

Tlie  question  arises  upon  the  charge  of  the  court  to  the 
jury,  which  was  given  wath  reference  to  the  facts  devel- 
oped on  the  triah  This,  as  well  as  the  meaning  and  ob- 
ject of  the  statute  J  must  be  kept  in  view,  in  considering 
whether  the  charge  was  erroneous. 

The  defendant  was  indicted  under  section  4  of  the  act  of 
May  1,  1854  (S,  &  C,  1431),  which  declares  that  all  places 
where  intoxicating  liquors  are  sold,  in  violation  of  the  act, 
shall  be  held  to  be  common  nuisances,  and  that  the  room 
or  other  place  of  public  resort,  w^here  such  liquors  are  so 
soldj  shall  be  shut  up  and  abated  as  a  public  nuisance  upon 
the  convietiou  of  the  "  keeper  "  thereof,  who  is  to  be  pun- 
idhed,  as  jtrovided  in  another  section,  by  fine  and  ira prison- 
ment,  or  both. 

It  is  the  clear  purpose  of  the  statute  to  abate  auch 
nuisances,  and  to  prevent  their  occurrence,  by  punishing 
the  keepers  thereof.  To  this  end,  a  hroad  and  generi<; 
word  is  used,  in  describing  the  person  amenable  to  its  pen- 
alties. It  does  not  necessarily  mean  the  owner  of  the 
room,  nor  the  owner  of  the  liquors  unlawfully  sold.  Both 
may  belong  to  another  person^  and  yet  the  room  may  be 
kept  and  the  business  conducted  by  one  who  has  sole  con- 
trol of  both  the  room  and  the  busiuesSj  and  who  is  alone 
responeible  for  the  nuisaucej  which  may  cease  or  coatiuue 
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at  his  will.  It  would  not  be  difficult  to  give  instancee. 
Such  a  person  woiittl  clearly  come  within  the  mischiet 
aimed  at  by  the  statute.  The  descriptive  words  of  the 
stiitute  are  broad  enough  to  include  him*  The  word 
"  keeper  "  is  defined  to  be  one  who  has  the  care,  custody, 
or  superintendenee  of  anytliing ;  as  the  keeper  of  a  park, 
a  pound,  a  gate,  a  prison ^  and  (in  the  English  law)  keeper 
of  a  forest,  great  seal,  and  privy  seuL  The  word^  there- 
fore, does  not  necessarily  mean  ownerBliip ;  but,  while  it 
may  include  an  owner,  it  also  embraces  one  who  has  the 
possession  and  control  of  a  place,  thing,  or  business.  The 
statute,  then,  is  broad  enough  to  include  one  who,  though 
not  the  owner  of  the  room  or  the  liquors  unlawfully  sold, 
has  the  possession  of  both,  which,  togetlier  with  the  busi- 
ness, are  in  his  care  and  subject  to  his  control.  Otherwise, 
a  person,  as  agent  of  one  living  in  a  foreign  state  or 
coonty,  might  keep^  with  impunity,  a  place  of  jjublic  re- 
sort in  this  state  which  the  law  declares  to  be  a  public 
nuisance.  In  view  of  the  mischief  aimed  at,  the  compre- 
hensive word  '*  keeper  ^^  is  not  used  in  the  statute  in  such 
restricted  sense-  While  it  may  not  include  a  mere  clerk 
or  servant  of  one  carrying  on  the  unlawful  business,  it 
<5learly  embraces  any  one  who  has  the  custody,  care,  con- 
trol, and  management  of  the  place  and  unlawful  business. 

The  charge  of  the  court  was  in  accordance  with  this 
Tiew  of  the  law,  and  directly  applicable  to  the  case  before 
it,  in  which  it  appeared  that  the  liquors  and  the  place 
where  they  were  sold  were  held  in  the  name  of  the  defend- 
ant's wife ;  that  the  whole  were  in  his  custody,  and  that 
the  business  of  selling  intoxicating  liquors  at  the  place  was 
advertised  and  carried  on  in  his  own  name,  and  under  his 
own  control.     There  vvas^  then,  no  error  in  the  charge. 

4,  In  respect  to  the  order  of  the  court,  which  was  di- 
rected to  the  sherift*  of  the  county  to  shut  up  and  close  the 
defendant's  place  of  business,  it  is  only  necessary  to  say 
that  it  was  not  in  accordance  with  the  statute  as  construed 
in  Milter  and  Gibson  v*  The  State^  8  Ohio  St.  475. 

The  order  i^  not  to  be  directed  to  or  executed  by  any 
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officer ;  bnt  must  be  an  order  to  the  person  convicted, 
obedieuee  to  which  may  be  enforced ^  if  the  nuisance  be 
eoiiiinued,  by  attachment  for  contempt  of  court. 

"It  follows  that  the  judgment  must  be  affirmed  in  all  rt^- 
spects,  except  as  to  the  order  directing  the  sheriff  to  clo^^e 
the  defendant's  place  of  busineaSj  which  order  must  be  re- 
versed, and  the  cause  remanded  for  such  proceedings,  in  re- 
gard to  the  abatement  of  the  nuisance,  if  continued,  as 
aie  authorized  by  law. 

Judgment  accordingly^ 


Martin  et  al.  v,  Eldbk. 


L  A  witness  may  be  croBs-exninined  as  to  bis  exaniinatioti-m-ehiefj  in  all  fli 
bearings^  and  as  to  whatever  goes  to  explain  or  modify  what  h*!  ha* 
stated  in  hla  qx  am  matian-in- chief.  The  right  to  cross-ex  a  mi  no  pit^Tii^ 
JTi  any  vieWj  to  aU  matters  connected  with  the  i-es ^cstse. 

5L  Thfl  denial  of  such  rigbt|  upoo  a  trial,  is  error,  for  which  a  jud^jnu^Mt 
may  be  roversed  by  a  reviewing  eourt,  though  the  cross-examiner  d"** 
not  diselose  the  answers  which  he  expects  to  elicit  by  such  croa*-P3£ni^- 
ination.  The  rule  requiring  such  disclosures  is  not,  ordinarilyt  appli* 
cable  to  what  is  strictly  cross^xamination. 

Error  to  the  District  Court  of  Jackson  county. 

The  original  action  in  this  ca^e  was  institnted  by  defend- 
ant in  errofj  William  Elden,  who  filed  his  petition  iti  erW 
in  the  Court  of  Common  Pleas  of  Jackson  county,  agiiio^^ 
the  plaintiffs  in  error,  John  M.  Martin,  his  father-in- law, 
John  Stinson,  Maria  Martin,  his  wife^  and  his  three  t^oii^t 
George  Martin,  Janiea  Martin,  and  WiUiam    S.  Martin. 
In  his  petition  he  alleged,  in  enhstancc,  that  in  June,  ISa 
he  recovered  a  judgment  against  the  said  John  M,  Mart 
for  11,057*16,  with  ten  percent,  interest  and  coata,  wliit- 
was  revived  in  Febrnary,  1868,  and  still  remained  in  fu 
force  and  wholly  unsatisfied,  and  that  execution  had  bei 
tiffued  thereon^  and  returned  uasatLalied;  that  said  Ji>l 
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M.  Martin,  in  1862  and  1863,  purchased  sundry  lota  in  the 
town  of  Jackson,  he  paying  the  full  consideration  therefor, 
but  fraodukntly  procuring  the  title  to  said  lots  to  be  cou- 
vc'yed  by  the  vendor  to  his  father-in-law,  John  StiDson,  to 
prevent  the  plaintiff  from  levying  an  execution  thereon, 
and  that  Stinson  afterward,  in  August,  1866,  conveyed 
dome  of  said  lots  to  Maria,  wife  of  said  John  M,  Martin, 
and  others  of  them  to  George  Martin,  son  of  said  John 
M*;  that  said  John  M.  Martin,  in  March,  1866,  purchased  a 
part  of  another  lot  hi  the  town  of  Jackson,  and  paid  ui 
full  the  consideration  therefor,  hut,  for  the  same  fraudulent 
purpose,  took  the  title  therefor  in  the  name  of  his  son, 
James  Martin;  that  one  of  the  lots,  so  frandulently  con- 
veyed to  George  Martin,  was  by  him  subsequently  con- 
veyed to  his  brother,  Wm.  S.  Martin,  who  mortgaged  the 
same  back  to  him,  to  secure  the  payment  of  $1,000,  with 
interest ;  that  said  mortgage,  and  the  note  secured  thereby, 
waa  held  by  said  George  Martin  in  trust  for  said  John  M, 
Martin-  He  thereupon  asked  to  have  all  of  said  lots  sub- 
jected to  sale  for  the  satisfaction  of  his  said  judgment 
against  John  M.  Martin. 

The  defendants  answered  severally,  each  of  them  deny- 
ing all  the  fraud  charged  ;  John  M.  Martin  denying  that 
he  purchased  either  of  said  lots,  or  paid  the  purchase 
money  therefor,  or  any  part  thereof,  and  disciaimiug  any 
interest  therein,  except  such  as  he  might  have  as  tenant  by 
courtesy  iu  the  lots  conveyed  by  his  father-in-law  to  his 
wife,  Maria.  Stinson  avers  that  he  purchased  the  lots  con- 
veyed to  him  with  his  own  money  and  means,  and  subse- 
quently conveyed  a  portion  of  them  to  his  (laughter,  Maria 
Martin,  by  way  of  advancement,  and  that  the  residue  of 
said  lots  he  pnrchased  for  his  grandsons,  George  Martin 
and  James  Martin,  intending  to  convey  the  same  to  them 
in  case  they  were  successful  in  raising  the  money  and 
means  to  pay  the  purchase  money  therefor,  and  that  upon 
their  paying  such  purchase  money  from  the  funds  received 
by  them  as  pay  and  bounty  while  in  the  army,  he  con- 
veyed   said    lots    to   them   accordingly.     George  Martin 
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answered,  averring  that  he  paid  from  his  own  money  and 
means  for  the  lota  conveyed  to  him  by  his  grandfather,  and 
that  he  was  tbe  legal  owner  and  holder  of  the  note  and 
mortgage  executed  in  hie  favor  by  his  brother,  William  & 
Martin.  James  Martin  answered^  denying  that  John  M, 
Martin  had  any  interest,  legal  or  equitable,  m  the  lots  to 
which  he  holds  the  legal  title,  and  averring  that  the  same 
were  purchased  for  him,  and  paid  for  out  of  his  own  eep- 
arate  money  and  means,  Maria  Martin  denies  all  the 
fraud  charged,  and  avers  that  the  lots  conveyed  to  her 
were  purchased  and  paid  for  by  her  father,  John  Stinson, 
as  stated  in  his  answer. 

Upon  the  hearing  of  the  case  in  the  court  of  common 
pleas,  a  decree  was  rendered  for  the  defeudant-s  below.  An 
appeal  was  taken,  by  plaintiff  below,  to  the  district  coart, 
where  he  amended  his  petition  by  alleging  that  the  co-de- 
fendants of  John  M.  Martin,  knowing  him  to  be  insolvent, 
received  moneys,  goods  and  chattels,  and  choses  in  ac- 
tion belonging  to  him,  and  permitted  the  same  to  be  held 
in  their  own  individual  names,  and  thereby  became  truitees 
of  the  same  for  the  benefit  of  his  creditors,  and  ought  to 
account  therefor*  Defendants  answered  denying  thesa 
averments. 

Upon  the  trial  of  the  case  in  the  district  court,  a  decree 
was  entered  in  favor  of  the  plaintiff  below,  ordering  a  sale^ 
for  the  satiefaction  of  plaintiffs  judgmcftt,  and  of  the 
claims  of  other  creditors  who  might  come  in  and  prove 
their  claims,  of  all  the  lots  in  question,  except  a  part  of  a 
lot  which  the  court  found  was  purchased  and  improved  by 
James  Martin,  from  bis  own  means,  and  belonged  to  hiai* 
But  the  court  further  found,  that  said  James  Martin  per- 
mitted John  M,  Martin  to  deposit  the  sum  of  81,300  in 
bank,  and  there  remain,  for  tbe  purpose  of  hindering,  de* 
laying,  and  defrauding  the  creditors  of  John  M*  Martin, 
and  that  he  held  the  same  in  trust  for  the  benefit  of  such 
creditors,  and  awarded  judgment  and  execution  againe 
him  for  said  sum,  with  interest. 
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Defeoctants  moved  the  court  for  a  new  trial,  bat  their 
motion  was  overruled,  and  they  excepted. 

The  motion  for  a  new  trial  was  predicated  on  the  follow- 
ing gronuds: 

1.  That  the  judgment  given  in  this  case  is  against  and 
contrary  to  the  weight  of  the  evidence  and  the  law  of  the 
ease, 

2,  That  the  court  erred  in  refusing  to  permit  H.  L.  Chap- 
man to  answer  certain  questions  propounded  to  him  on 
cross-examination  by  defendant's  attorney,  and  in  permit^ 
ting  said  witness  to  answer  certain  questions  propounded 
to  him  by  plaintiffs  attorney,  as  will  fully  appear  by  a  bill 
of  exceptions,  marked  **A,"  and  hereto  attached  aa  part  of 
this  motion,  for  certainty. 

Two  bills  of  exception  were  taken  on  the  trial ,  by  de- 
fendants below ;  in  one  of  which  is  embodied  all  the  evi- 
dence offered  by  the  parties  on  the  trial.  The  other  brings 
on  the  record  certain  rulings  of  the  c6urt  as  to  the  admis- 
sion and  exclusion  of  evidence  upon  the  trial.  The  latter 
bill  of  exceptions  is  as  follows : 

"  The  plaintrfF,  to  maintain  the  issue  on  hia  partj  called 
to  the  witness  stand  H.  L.  Chapman,  who  testified  that  he 
was  a  banker  in  Jackson,  Ohio,  and  that  John  M,  Martin 
opened  an  account  with  the  bank  in  the  name  of  James 
Martin^  the  first  deposit  being  made  July  2,1866,  and  last 
one  17th  of  March,  a.  d.  1869;  and  that  a  great  many  of 
the  deposits  up  to  $150  were  made  by  James,  and  James 
frequently  drew  money  out,  but  John  M,  Martin  generally 
attended  to  it,  and  took  up  the  checks  and  had  the  bank 
book  balanced. 

"On  cross-examination  the  defendants,  by  their  attorneys^ 
propounded  to  said  witness  the  following  questions  ; 

'**At  the  time  this  money  of  which  you  speak  was  depos- 
ited to  the  credit  of  James  Martin  by  John,  how  did  you 
come  to  place  it  to  James'  credit,  and  what  did  John  say 
about  it  ? ' 

*^  Whereupon,  the  plaintiff,  by  his  attorney,  objected  to- 
the  witness  answering  said  questions,  which  objection  was 
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BUstainefl  by  the  court,  and  said  wituess  was  not  permitted 
to  auj^wer  said  questious,  and  said  testimony  ruled  oat,  ta 
which  opinion  of  the  court  said  dcfendaiitSy  by  I  heir  attur- 
Tieyfi,  excepted  ;  thereupon,  the  defeadantsj  by  their  attor- 
neys, propouDded  to  said  witness,  the  following  questioua, 
to  wit : 

''  'How  did  you  come  to  place  to  the  credit  of  James  Mar- 
tin money  placed  there  by  John  M.  Martin?'  To  which 
said  witness  answered  by  saying,  '  I  did  it  by  the  instruc- 
tions of  John  M,  Martin  ; '  and  thereupon,  the  defeodaut% 
by  their  attorneys,  pi-opounded  to  eaid  witness  the  follow- 
ing question^  to  wit: 

"  *  What  language  did  John  M,  Martin  use  in  giving  those 
3 uatr actions? ' 

''Whereupon,  the  plaintiff,byhisattorney,  objected  to  the 
witness  answering  said  question,  which  objection  was  bus* 
taiued  by  the  courts  and  said  witness  was  not  permitted 
to  answer  said  question,  and  said  testimony  w^as  ruled 
out;  to  which  opinion  and  ruling  of  the  court  the  defend- 
ants  J  by  their  attorneys,  excepted,  and  prayed  the  court 
this  their  bill  of  exceptions  in  that  behalf  might  be  al- 
lowed. 

''In  the  examination-in-ehief  of  saidwitnessjH-  L,  Chap- 
man ^  there  was  propounded  to  him  the  following  question, 
to  wit: 

'*  *  What  is  the  present  value  of  the  homestead  property 
of  John  M.  Martin,  and  what  is  the  present  value  of  thfl 
houses  on  the  other  lots,  and  of  the  lots  also? ' 

*'  Whereupon,  the  said  defendants,  by  their  attorneys,  ob- 
jected to  the  w^irness  answering  eaid  question,  which  ob- 
jection was  overruled  by  the  court,  and  said  witness  was 
permitted  to  answer  said  question,  to  winch  said  several 
rulings  and  holdings  of  the  court  the  said  defendants ea 
cepted." 

The  assignment  of  errors  here,  draws  in  question  the 
correctness  of  these  rulings  of  the  court  below,  as  well  as 
the  findings  of  the  court  upon  the  evidence. 
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Hoffman  ^  Hoffman^  for  plaintiff  in  error. 

John    W.  Okey  and  J.  H.  ChaUen,  for  defeudaDts  in  error. 

Scott  J.  As  to  the  competency  of  the  question  pro- 
pounded by  the  plaintiff  below,  to  his  witnetit*,  Chapmao, 
in  his  examination-in-chief,  it  is  certainly  not  easy  to 
perceive  any  legitimate  bearing  that  an  inquiry  into  the 
present  value  of  John  M.  Martin's  homestead  property^  or 
as  to  the  present  value  of  the  other  lots  in  controverey, 
could  have  upon  the  facts  in  issue  between  tho  {larties.  It 
certainly  could  throw  no  reliable  light  on  the  question  of 
their  cost  a  number  of  years  previously. 

We  are  inclined  to  think  that  the  question  waa,  at  least, 
not  relevant  to  the  issues  made  by  the  pleadings  ;  and  that 
the  objection  to  it  should  have  been  sustained. 

But  whether  the  answer  of  the  witness  (which  is  shown 
by  another  bill  of  exceptions)  was  prejudicial  to  the  plaint- 
iffs in  error,  so  as  to  require  a  reversal  of  the  j  udgmerit  on 
account  of  its  admission,  we  find  it  unnecesBury  to  deter- 
mine. 

For,  we  are  clearly  of  opinion  that  the  court  below  erred 
in  refusing  to  permit  this  same  witness  to  answer  the 
questions  put  to  him,  on  cross-examination,  by  dt^fendants 
below.  Those  questions  were,  in  every  respect,  pertinent 
and  proper.  The  importance  of  the  right  of  full  cross- 
eicamination,  of  an  adverse  witness,  can  scarcely  be  over- 
estimated. As  a  test  of  the  accuracy,  truthiulncBs,  and 
credibility  of  testimony,  it  is  invaluable.  It  is  the  clear 
right  of  a  party  cross-examining,  to  elicit  sup|>ressed  facte, 
which  weaken  or  qualify  the  case  of  the  party  examining 
in  chief,  or  support  the  case  of  the  cross-exannuing  party. 
Powell  on  Ev.  380.  "In  any  view,  the  right  of  cross- 
examination  extends  to  all  matters  connected  with  the  res 
gestce"  Wharton's  Law  of  Ev.  §  529.  A  witness  may  be 
cross-examined,  as  to  his  examination  in  chief,  in  all  its 
bearings,  and  as  to  whatever  goes  to  explain  or  modify 
what  he  has  stated  in  his  examination  in  chief.  Wihon  v. 
Wagar,  26  Mich.  452. 
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In  the  case  before  us,  the  witness,  Chapnian,  on  bis  ef- 
amiDation  in  chief,  had  testitied  that  John  M.  Martin  had, 
St  a  specified  time,  opened  ao  account  in  his  bank,  by  de- 
positing therein  moneys  in  his  poeaeesiou,  in  the  name  of 
his  son,  James  Martin.  The  vital  question  in  the  case,  was 
^  whether  the  moneys  thus  deposited  belonged  to  John  M, 
Martin  or  to  his  son,  in  whose  name  they  were  deposited. 
The  pUtintiff  helow  was  interested  in  showing  that  th^e 
moneys,  in  feet,  belonged  to  his  debtor,  John  M.  Martin, 
For  this  purpose,  he  prored  by  the  witness,  that  John  iL 
Martin  had  the  moneys  in  his  possession,  which  was  prima 
facie  e%^idenee  of  ownership,  and  that  he  exercised  the  rights 
of  apparent  ownership  over  them,  by  depositing  them  in 
witness'  bank.  This  evidence,  unexplained,  would  teod 
strongly  to  show  that  John  M,  Martin  was  depositing  his 
own  money,  for  a  fraudulent  purpose,  in  the  name  of  his 
son.  To  counteract  the  eftect  of  this  testimony,  the  wit- 
ness was  asked,  on  cross-examination,  to  tell  what  John  M. 
Martin  said  about  the  money  at  the  time  of  depositing  it. 
The  court  refused  to  allow  this  question  to  be  answered. 
We  think  his  declarations,  made  at  the  time  of  making  the 
deposit,  were,  to  all  intents,  as  mnch  a  part  of  the  resgestiE^ 
as  was  the  fact  of  the  deposit  itself. 

Tiie  defendants  had  a  right,  if  they  could,  on  crosa- 
examination,  to  repel  the  prima  fade  inference,  ari^iug  from 
the  examination  in  chief,  that  John  M.  Martin  was  dealing 
with  these  funds,  as  his  own,  by  showing  that  he  professed 
to  be  acting  only  as  an  agent  for  his  sou,  who  had  sent  him 
the  funds  for  the  purpose  of  being  deposited  to  his  credit. 

So  far  as  this  testimony  might  tend  to  qualify  or  explain 
the  testimony  in  chief  of  the  witness,  it  was  clearly  com- 
petent, and  the  court  erred  in  excluding  it.  Besides,  the 
witness  testified  that  ho  placed  the  funds  deposited,  to  the 
credit  of  James  Martin,  **  by  the  instructions  of  John  M. 
Martin,"  lie  was  thereupon  asked^  on  cross-examinatioa, 
**  What  language  did  John  M,  Martin  use  in  giving  those 
instructions  1  ^^  The  court  did  not  allow  this  question  to  be 
answered-     For  the  fair  import  of  the  language  used  by 
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J'ohn  M.  Martin,  he  might  well  be  held  responsible ;  but 
the  court  refused  to  hear  what  he  said,  and  held  him  bound 
by  the  construction  put  upon  his  language  by  the  witnees. 
We  find  it  impossible  to  justify  this  ruling  of  the  court,  or 
to  resist  the  conviction  that  the  plaintiffs  in  error  were  dc~ 
prived  of  their  right  of  proper  cross-examination. 

It  is  claimed,  however,  that  the  judgment  in  questiou 
can  not  be,  for  that  reason,  reversed,  because  it  is  not  shown 
what  the  plaintiffs  in  error  expected  or  offered  to  prove  by 
way  of  answers  to  the  questions  propounded  on  cross-ex- 
amination. But  we  think  this  rule  can  have  no  proper  ap- 
plication to  the  cross-examination  of  a  witness.  The  plaint-^ 
iffs  in  error  did  not  call  Chapman  as  a  witness  for  the  pur- 
pose of  proving  anything.  He  was  a  witness  called  by 
the  adverse  party,  and  they  were  seeking  to  extort  from 
him  a  qualification  of  his  testimony  in  chief.  They  can 
not  be  presumed  to  have  known  what  his  answers  would 
bo  to  questions  propounded  in  proper  cross-examination. 
Nor  would  they  be  bound  by  such  answers.  The  value  of 
a  cross-examination,  as  a  test  of  truth,  would  be  lost  in  the- 
oase  of  a  crafty  and  unreliable  witness,  if  the  examiner  were 
bound  to  disclose,  in  advance,  the  purpose  and  intent  of 
every  question  aske<i.  As  was  said  by  Welch,  J.,  in  the^ 
oase  of  Burt  v.  State  of  Ohio,  28  Ohio  St.  402 :  « I  know 
of  no  case  where  the  rule  requiring  such  a  disclosure  has 
been  applied  to  a  cross-examination."  Where  a  witness, 
on  his  examination  in  chief,  testifies  to  important  facts  in 
jftivor  of  the  party  calling  him,  we  think  prejudice  to  the 
adverse  party  should  be  presumed  to  arise  from  the  denial 
of  the  right  to  a  fair  and  proper  cross-examination.  And 
for  the  error  of  the  court  below,  in  the  denial  of  this  right, 
its  judgment  will  be  reversed. 

It  is,  therefore,  not  essential  to  a  proper  judgment  in  this 
proceeding,  that  we  should  consider  the  farther  error  as- 
signed, and  inquire  whether  the  findings  and  decree  of  the 
court  below  were  warranted  by  the  pleadings  and  evidence 
in  the  case.  But,  in  view  of  another  trial,  it  is  proper  to- 
vol;  XXXII — 19 
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8ay  that  we  have  ejcamiDed  the  evidence  with  a  good  deal 
of  care,  without  discovering  anything  to  justify  some  of 
the  findings  of  the  court. 

The  court  found  that  James  Martin  had  permitted  his 
father  John  M.  Martin  to  deposit  the  sum  of  |1,300  in  his 
name,  in  bank,  and  there  remain  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  creditors  of  John  M. 
Martin ;  that  he  holds  the  same  as  trustee  for  said  creditors, 
and  ought  to  be  required  to  account  for  the  same  to  the 
<30urt,  and  for  that  sum  with  interest  from  September  10, 
1872,  judgment  and  execution  was  awarded  against  him. 

We  have  looked  in  vain  for  the  evidence  on  which  this 
particular  finding  and  judgment  can  properly  rest. 

We  are  also  of  opinion  that  the  decree  ordering  the  un- 
•conditional  sale  of  all  the  lots  in  controversy,  was  not  war* 
ranted  either  by  the  allegations  of  the  petition  or  the  find- 
ings of  the  court.  The  petition  was  not  filed  on  behalf  of 
the  creditors  of  John  M.  Martin  generally,  but  for  the  sin- 
gle purpose  of  subjecting  the  lots  in  question  to  the  pay- 
ment of  the  judgment  held  by  Elden,  the  plaintiff  below. 

The  petition  charged,  and  the  court  found  no  other 
fraudulent  purpose  in  the  conveyances  to  and  by  Stinson, 
than  that  they  were  so  made  to  prevent  the  plaintiff  from 
levying  on  the  lots,  and  so  to  hinder  him  in  the  collection 
of  his  judgment.  No  other  creditors,  if  there  were  any, 
intervened,  or  were  made  parties  to  the  suit.  The  decree 
should,  therefore,  in  no  event,  have  ordered  the  sale  of  more 
property  than  would  be  sufficient  to  satisfy  the  plaintiffs 
■claim,  with  interest  and  costs. 

As  to  the  weight  of  the  evidence  in  regard  to  fraud  in 
the  purchase  and  improvement  of  the  lots  in  question,  as 
<;harged  in  the  original  petition,  we  think  it  proper  to  ex- 
press no  opinion. 

Judgment  reversed^  and  cause  remanded. 
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Harper  bt  al.  v.  Ampt  bt  al. 

Under  a  special  act  of  the  legislature,  passed  in  1834,  a  turnpike  com- 
pany was  incorporated  and  organized  with  a  specified  capital,  divided 
into  shares,  each  of  which  was  entitled  to  one  yote  in  the  election  of 
nine  directors.  Part  of  these  shares  were  owned  by  the  State  of  Ohio. 
In  the  act  of  incorporation,  power  was  reserved  to  any  future  legisla- 
ture to  alter  or  amend  this  charter.  Subsequently,  the  act  of  March 
20,  1840  (1  Curwen,  620),  and  an  amendaU)ry  act  of  March  29,  1841  (1 
Curwen,  796),  was  passed,  "to  regulate  elections"  in  such  companies 
"  where  the  state  is  a  stockholder,"  which  acts,  when  accepted  by  the 
company,  so  changed  the  charter  as  to  authorize  the  private  stockhold- 
ers to  elect  six  and  the  governor  of  the  state  to  appoint  three  directors. 
Held, 

1.  That  the  power  reserved  to  any  future  legislature  to  alter  or  amend  the 
charter,  entered  into  and  formed  part  of  it;  and  the  exercise  of  this 
reserved  power  does  not  impair  the  obligation  of  a  contract  between 
the  state  and  such  company  or  its  stockholders,  within  the  meaning  of 
the  constitution  of  the  United  States. 
\2.  The  acts  of  1840  and  1841  were  intended  to  regulate  elections  in  such 
companies  in  which  the  state  was  a  stockholder,  and  have  no  applica- 
tion to  elections  after  the  state  ceases  to  be  such  stockholder,  by  the  sale 
or  exchange  of  its  stock. 

8.  The  effect  of  these  acts,  was  to  change  the  mode  by  which  the  state,  as  a 
stockholder,  was  represented  in  the  selection  of  directors.  It  was  a  re- 
linquishment,  by  the  state,  of  its  equal  right  to  vote  its  stock  with  pri. 
vate  stockholders. 

4.  The  acceptance  of  those  acts  by  the  company,  constituted  an  amendment 

to  the  charter,  as  to  the  mode  of  selecting  a  board  of  directors,  but  the 
legislature  was  not  thereby  divested  of  its  reserved  power  to  alter  or 
further  amend  such  charter  on  that  subject. 

5.  Neither  was  the  power  of  the  state  to  dispose  of  its  stock,  upon  such 

terms  or  conditions  as  it  saw  proper,  restricted  or  abridged. 

>6.  TVhen  the  state,  by  a  sale  of  its  stock,  by  authority  granted  for  that  pur- 
pose, ceased  to  be  a  stockholder,  the  governor  was  divested  of  his  power 
to  appoint  three  directors,  and  t)he  transferee  of  such  stock,  unless  re- 
stricted by  the  act  authorizing  the  sale,  became  invested  with  an  equal 
right  with  other  private  stockholders  to  vote  his  shares. 

.7.  The  conditions  imposed  upon  purchasers  and  transferees  of  stock  dis- 
posed of  by  the  state,  under  the  amendatory  act  of  January  12,  1859  (4 
Curwen,  8165),  applied  only  to  sales  made  under  that  act,  and  did  not 
attach  to  sales  and  transfers  under  the  original  act  of  1854,  to  which  it 
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was  an  amendment  (4  Garwen,  2691 ),  nor  to  those  made  under  the 
joint  resolution  of  April  13,  1866  (62  Ohio  L.  220). 

Error  to  the  District  Court  of  Hamilton  county. 

The  proceeding  in  the  court  below  was  an  informatioB 
in  quo  warranto. 

The  relators,  Joseph  G.  Langdon,  James  Simpson,  A.  L. 
Cosbey,  Nicholas  Todd,  Simon  Cochran,  and  Levi  Baker, 
allege  that  the  respondents,  now  plaintiffs  in  error,  are 
usurping  the  office  of  Directors  of  the  Cincinnati,  Mont- 
gomery, Hopkinsville  and  Clarksville  Turnpike  Company, 
a  corporation  under  an  act  of  the  general  assembly,  passed 
March  3, 1834. 

They  further  allege  that,  at  the  annual  election  for  di- 
rectors of  that  company,  held  February  24, 1872,  they,  as 
owners  of  certain  shares  of  stock,  offered  to  vote  their 
stock,  as  they  were  legally  authorized  to  do,  for  six  direc- 
tors, but  that  the  judges  of  the  election  unlawfully  re- 
fused to  receive  and  count  their  votes,  and  that,  had  their 
votes  been  counted,  they  would  have  been  elected. 

Upon  issue  joined,  the  case  was  heard  upon  the  plead- 
ings and  evidence,  and  the  court  found,  specially,  that  cer- 
tain of  the  relators,  to  wit,  Langdon,  Cobley,  Todd,  Coch- 
ran,  and  Baker,  were  each  the  owner  of  two  hundred  and 
ten  shares  of  the  capital  stock  of  said  company,  and,  a» 
such,  were  entitled  to  cast  a  corresponding  number  of  votes^ 
at  said  election  for  nine  directors,  which,  if  received  and 
Qounted,  would  have  elected  the  relators  instead  of  re- 
spondents. It  was  further  found,  that  said  shares  were  the 
same  that  were  formerly  owned  by  the  State  of  Ohio. 

The  judgment  was  that  the  election,  by  reason  of  the  re- 
fusal to  receive  and  count  said  votes,  was  void,  and  that  the 
respondents  be  ousted  from  all  title  derived  from  such  Sec- 
tion ;  but  as  they  constituted  the  board  for  the  previous 
year,  and,  as  such,  entitled  to  hold  over  until  a  valid  elec- 
tion of  their  successors,  they  could  not  be  ousted  until  a 
valid  election  was  held  and  a  new  board  duly  elected. 

A  bill  of  exceptions  was  taken,  but  not  properly  made 
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part  of  the  record,  and  it  is  now  assigned  for  error  that  the 
district  court  erred  in  holding  that  this  stock,  formerly 
owned  by  the  state,  could  be  voted  on  an  equal  footing  with 
other  stock  of  private  individuals. 

Butterworth  ^  VogleVy  for  plaintitfs  in  error. 
Hoadh/y  Johnson  ^  Colston^  Harmon  ^  MaxweUy  and  Cowan 
^  DurrUly  for  defendants  in  error. 

Johnson,  C.  J.  As  the  bill  of  exceptions  is  not  properly 
made  pa^  of  the  record,  we  are  not  required  to  examine  it. 

We  have  done  so,  however,  and  may  say  that  if  it  were 
properly  of  record  the  result  would  not  be  changed. 

The  single  question  is :  Can  the  pwners  of  stock  in  this 
company,  which  was  formerly  the  property  of  the  state, 
vote  the  same  at  elections  on  an  equality  with  the  other 
shareholders  ? 

Respondents  claim  that  owners  of  such  stock  must  hold 
A  separate  election  and  elect  three  directors.  They  base 
this  claim  on  the  provisions  of  the  act  of  March  20,  1840 
{1  Curwen,  619,  chap.  467),  and  the  amendatory  act  of 
March  29,  1841  (1  Curwen,  796) ;  claiming  that  upon  an 
accceptance  \jy  the  company  of  those  acts,  the  stock  then 
owned  by  the  state  was  forever  divested  of  its  voting  power, 
even  in  the  hands  of  private  holders,  who  purchased  from 
the  state. 

This  turnpike  company  was  organized  under  a  special 
charter,  granted  March  3,  1834  (32  Ohio  L.  351).  By 
the  18th  section  of  that  act  it  was  provided  "  that 
nothing  in  this  act  contained  shall  be  so  construed  as  to 
prevent  any  future  legislature  from  altering  or  amend* 
ing  this  act"  The  maximum  capital  was  fixed  at  (300, 
000,  and  the  stockholders  were  to  elect  nine  directors," 
each  stockholder  having  one  vote  for  each  share  he  may 
own." 

In  matters  not  otherwise  provided  for  in  this  charter,  the 
<5ompany  came  under  the  general  law  to  provide  for  the 
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regulation  of  turnpike  companies,  passed  January  17, 181T 
(1  Curweu,  466). 

Under  the  provisions  of  "  an  act  to  authorize  a  loan  of 
the  public  credit  by  the  State  of  Ohio,"  etc.  (1  Gurwen, 
830),  commonly  known  as  the  "  Plunder  Law,"  passed 
March  24, 1837,  the  state  became  the  owner  of  the  stock 
now  in  controversy.  As  such  owner,  the  state  was,  like  all 
other  stockholders,  entitled  to  cast  one  vote,  for  each  share, 
for  nine  directors,  at  the  same  election  with  other  stock- 
holders. This  continued  until  the  act  of  March  20,  1840 
(1  Curweu,  620),  was  passed,  regulating  the  elections  in 
railroad,  turnpike,  canal,  and  slackwater  navigation  com- 
panies, "  when  the  state  is  a  stockholder."  In  that  act  the 
state  proposed  to  surrender  her  right  to  vote  as  other 
stockholders,  and  reserve  in  lieu  thereof  the  power  in  the 
governor  to  appoint  three  directors  out  of  the  nine,  leaving 
the  other  six  to  be  elected  by  the  private  stockholders. 

By  the  4th  section  of  the  act  of  1840,  the  option  was 
given  to  such  companies  to  accept  this  change  in  six 
months,  but  if  not  accepted,  then  the  governor  in  person, 
or  by  proxy,  should  represent  and  vote  its  stock,  "  at  all 
elections  of  directors  and  other  officers,  under  the  restric- 
tions imposed  by  the  charter  of  such  company  upon  any 
other  stockholder  owning  an  equal  amount  of  stock." 

This  act  was  amended  in  some  particulars,  not  material 
to  notice  in  this  case,  March  29, 1841  (1  Curwen,  796). 

The  "  Plunder  Law  "  was  repealed  March  17, 1840  (1  Cur- 
wen, 619). 

From  the  time  the  state  became  a  stockholder,  until  the 
acceptance  by  the  company  of  the  changes  proposed  by  the 
acts  of  1840  and  1841,  the  rights  of  the  state  were  the  same 
as  individuals  as  to  voting  at  all  elections,  and  the  object 
of  these  statutes  of  1840  and  1841,  was  to  surrender  thi» 
equal  right,  if  the  companies  consented  thereto,  and  confer 
upon  private  stockholders  the  exclusive  power  to  elect 
six  directors. 
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If  the  company  did  not  accept  the  terms  of  these  acts  of 
1840  and  1841,  as  therein  prescribed,  the  state  would  con- 
ianue  to  vote  as  other  stockholders.  Assuming  that  this 
company  did  so  accept,  the  effect  was  to  change  the  mode 
of  selecting  a  board  of  directors,  while  the  state  continued 
to  be  a  stockholder.  It  constituted  an  amendment  of  the 
act  of  incorporation  as  to  elections,  and  deprived  the  state 
of  its  right  to  vote  for  nine  directors,  substituting  in  lien 
thereof  a  power  to  appoint  three  of  the  nine.  Such 
amended  charter  was,  by  the  power  reserved  in  the  original 
charter  itself,  subject  to  amendment.  One  amendment, 
like  this,  did  not  exhaust  this  power  reserved,  to  a  future 
legislature  to  alter  or  amend,  whenever  such  legislature 
might  think  the  public  welfare  demanded  it. 

Again,  when  the  state  became  a  stockholder  with  indi- 
viduals it,  like  all  other  stockholdere,  possessed  the  power 
of  alienation  as  absolutely  as  any  private  holder.  This 
power  of  sale  was  untrammeled  and  might  be  exercised, 
■whenever  the  state  saw  proper.  There  was  nothing  in  the 
charter  of  the  company  nor  in  the  act  under  which  this 
stock  was  subscribed,  nor  in  these  acts  of  1840  or  1841, 
which  limited  the  inherent  power  of  the  state  to  dispose 
of  its  stock,  with  or  without  conditions  imposed  on  the 
transferee.  These  acts  of  1840  and  1841  apply  only  "  where 
the  state  is  a  stockholder."  It  was  intended  as  a  regu- 
lation in  chosing  directors  while  the  state  owned  stock. 
When  the  state  ceases  to  be  a  stockholder,  the  reason  for 
the  statute  ceased,  and  the  act,  by  its  express  terms,  ceased 
to  apply. 

After  acceptance  of  the  acts  of  1840  and  1841,  the  state, 
through  its  legislature,  possessed  complete  power — 

1.  To  alien  its  stock  with  or  without  conditions  imposed 
on  the  transferee. 

2.  To  alter  or  amend  the  charter  as  to  the  mode  of  elect- 
ting  directors,  or  to  make  any  other  amendment  within  the 
object  and  scope  of  the  corporation,  for  the  better  regu- 
lation of  such  company.     It  can  not  be  said  that  such  an 
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amendment  violates  any  contract  within  the  meaning  of  the 
federal  conBtitution. 

The  power  reserved  to  alter  or  amend  the  charter  entered 
into  and  formed  part  of  the  terms  of  the  contract,  and  the 
stockholders  held  their  chartered  privileges  subject  to  its 
exorcise.  In  matter  of  Reciprocity  Bank^  22  K.  Y.  1 ;  iee, 
Oliver  ^  Co.,  21  N.  Y.  1 ;  Buffalo  ^  N.  Y.  R.  R.  v.  DaJUy,  4 
Kern.  336;  Byatt  v.  Whipple,  37  Barb.  595;  The  City  of 
Roxhury  v.  The  B,  R.  R.  Co.,  6  Cush.  424 ;  Sherman  v.  Smiik, 
1  Black.  587  ;  Mayor,  etc.  v.  Norwich  R.  R.,  109  Mass.  18S; 
Field  on  Corporations,  §§  48  to  54. 

Under  the  act  of  1837,  commonly  called  the  "Plunder 
Law,"  the  state  had  become  the  owner  of  stocks  in  nnmer* 
ous  railroad,  canal,  turnpike,  and  other  companies,  or- 
ganized for  the  internal  improvement  of  the  state. 

The  state  exercised  its  right  to  alien  its  stock  by  a  series 
of  statutes. 

The  first  to  which  our  attention  is  called,  relating  to 
turnpike  stocks,  is  the  act  of  May  1, 1854  (4  Curwen,  2651). 

It  authorized  an  exchange  of  such  stock  for  the  fonded 
debt  of  the  state,  or  a  sale  to  the  highest  bidder,  but  im* 
posed  no  limitations  upon  the  holder,  as  to  his  power  to 
vote  such  stock,  when  the  state  ceased  to  be  a  stockholder. 

An  amendatory  and  supplementary  act  was  passed  Janu- 
ary 12, 1859  (4  Cur.  3165),  by  which  they  were  to  be  sold, 
in  lots  of  not  less  than  ten  nor  more  than  fifty  shares. 

In  this  act,  for  the  firet  time,  conditions  were  imposed  on 
the  stock  in  the  hands  of  purchasers  from  the  state. 

Section  4  provided  that  "  The  shares  now  owned  by  the 
state  shall  not  entitle  the  person  or  persons  to  whom  the 
same  may  be  transferred,  by  virtue  of  this  act,  to  vote  at  the 
annual  election  for  directors  now  provided  for  in  the  char- 
ter of  said  company;"  but  authorizes  such  transferees  to 
meet  at  the  same  time  and  place  as  other  stockholders,  and 
elect  three  directors.  The  respondents  insist  that  this  act 
governs  in  the  present  case. 

The  fact  that  this  condition  is  expressly  imposed  on  the 
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liolders  of  such  stock,  and  that  they  are  divested  of  the 
right  to  vote  as  provided  for  in  the  original  charter,  is  co«- 
^lusive  proof  that  the  legislature  did  not  suppose  that  the 
.acts  of  1840  and  1841  had  so  changed  the  character  of  this 
stock  as  to  destroy  its  voting  power  when  npt  owned  by 
the  state.  The  conditions  imposed  by  the  act  of  1869  ap-* 
plied  only  to  transferees  by  virtue  of  that  act.  It  did  not 
-extend  to  transferees  by  virtue  of  the  act  of  May  1, 1854, 
nor  to  those  holding  under  subsequent  legislation. 

The  next  legislation  authorizing  a  sale  is  the  joint  reso^ 
lution  of  April  13,  1865  (62  Ohio  L.  220). 

The  fund  commissioners  were  authorized  to  sell  for  cask 
At  their  market  value,  or  if  there  be  no  market  value,  at 
such  price  as  they  may  deem  equal  to  the  market  value,  all 
-stocks  owned  by  the  state  in  turnpike  companies. 

This  resolution  contains  specific  provisions  as  to  notice 
of  sale,  price,  etc.,  and  requires  the  commissioners  to  first 
offer  it  at  public  auction,  in  lots  of  not  less  than  ten  nor 
more  than  fifty  shares,  and  if  all  is  udt  thus  sold,  then  to 
offer  in  lots  to  suit  purchasers  at  private  sale. 

Unless  we  examine  the  bill  of  exceptions,  we  can  not 
know  under  which  of  the  three  statutes  the  stock  of  reli^ 
tors  was  sold  or  exchanged.  Whether  the  relators  derived 
title  under  the  act  of  1854  or  of  1859,  or  the  joint  resolu- 
tion of  1865,  we  are  not  advised.  In  the  absence  of  that 
knowledge,  we  are  not  warranted  in  assuming  that  the  pur- 
-chase  was  under  the  act  of  1859.  For  aught  we  know 
from  Uie  record,  outside  of  the  bill  of  exceptions,  relator's 
title  accrued  under  the  act  of  1854  or  under  the  joint  reso- 
lution of  1865.  If  under  either,  they  hold  their  stock  freed 
from  any  limitations  on  their  equal  right  to  vote  it. 

The  bill  of  exceptions,  if  examined,  shows  they  pur- 
chased under  the  joint  resolution  of  1865. 

Although  the  conditions  imposed  under  the  amendatory 
act  of  1859  only  apply  to  transferees  under  that  act,  yet 
plaintiffs  in  error  claim  it  was  still  in  force,  that  the  reso- 
lution of  1865  did  not  repeal  it,  and  that  no  sale  could  be 
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made  under  this  joint  resolution  to  which  the  conditionR  of 
the  fourth  section  of  the  act  of  1859  would  not  apply. 

We  do  not  assent  to  this  view.  The  acts  of  1864  and 
1859  were  a  delegation  of  power  to  the  fund  commissioners 
to  dispose  of  the  stock  owned  by  the  state.  By  these  acts 
they  were  clothed  with  the  power  to  sell  or  exchange  this 
stock.  The  act  of  1859  stood  unrepealed,  and  there  was 
nothing  to  prevent  a  sale  thereunder,  if  purchasers  could  be 
found.  It  had  been  in  force  for  six  years,  and  under  it, 
doubtless  much  of  the  most  valuable  stocks  owned  by  the 
state  had  been  sold,  and  it  became  necessary,  in  order  to 
dispose  of  the  less  salable,  that  more  liberal  terms  should 
be  offered. 

Hence  the  powers  of  the  fund  commissioners  were  en- 
larged, and  the  t^rms  modified  by  the  joint  resolution  of 
1865.  The  commissioners  could  sell  all  or  part  only  of  the 
stock.  If  part  remained  unsold,  the  power  of  the  governor 
to  appoint  three  directors  remained.  •  This  would  be  a  de- 
nial of  the  right  of  ttansferees  to  elect  three  directors  under 
the  act  of  1859. 

One  or  two  other  questions  are  made,  but  as  the  term 
of  office  for  which  the  directors  were  elected  has  long  since 
expired,  they  are  of  no  practical  importance. 

Judgment  affirmed. 

SooTT,  J.,  dissented  from  the  seventh  proposition  of  the 
eyllabus  and  from  the  judgment  in  the  case. 
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Clark  v.  Baybr. 

1.  As  a  general  rule  the  parents  are  entitled  to  the  custody  of  their  minor 

children.  "When  they  are  living  apart,  the  father  is,  prima  facie^  enti* 
tied  to  that  custody,  and,  when  he  is  a  suitable  person,  able  and  willing 
to  support  and  care  for  them,  his  right  is  .paramount  to  that  of  all  other 
persons,  except  that  of  the  mother  in  cases  where  the  infai^t  child  is  of 
such  tender  years  as  to  require  her  personal  care ;  but  in  all  cases  of 
controverted  right  to  custody  the  welfare  of  the  minor  child  is  first  to- 
be  considered. 

2.  The  father's  right  is  not,  however,  absolute  under  all  circumstances.     He^ 

may  relinquish  it  by  contract,  forfeit  it  by  abandonment,  or  lose  it  by 
being  in  a  condition  of  total  inability  to  afford  his  minor  children  nec- 
essary care  and  support. 

8.  "Where  the  father  and  mother,  living  apart,  by  agreement  transfer  th& 
care  and  custody  of  their  infant  children  to  the  grandfather  of  the 
children,  in  consideration  that  he  will  receive,  care,  and  provide  for 
them,  and  in  pursuance  of  such  agreement  he  does  take  them  in  charge, 
the  custody  of  the  grandfather  is  lawful,  and  he  has  legal  capacity  to 
maintain  an  action  for  damages  against  one  who  wrongfully  takes,  or 
causes  them  to  be  taken  from  his  custody. 

4.  In  such  case  the  grandfather,  being  entitled  to  the  custody  of  the  minors, 
was  also  entitled  to  their  services,  and,  in  an  action  for  damages  against 
one  who  wrongfully  took  them  from  his  possession,  it  is  sufficient  to  al- 
lege, as  to  loss  of  services,  that  the  wrongful  taking  was  to  deprive  him 
of  their  *' possession  and  services,"  without  alleging  actual  loss  of  ser- 
vices. 

b.  In  actions  for  damages,  arising  from  the  wrongful  act  of  a  married 
woman,  husband  and  wife  must  be  joined  as  defendants.  If  in  the  com- 
mission of  the  tort  she  acted  under  marital  coercion,  and  such  fact  docs 
not  appear  on  the  face  of  the  petition,  her  defense  in  that  respect  must 
be  made  by  answer. 

Error  to  the  District  Court  of  Pickaway  county. 

Plaintiff  commenced  his  action  by  filing  the  following- 
petition  : 

The  said  Edward  B.  Clark  says,  that  at  the  time  of  the 
commission  of  the  wrongs  hereinafter  stated  by  the  de* 
fendants,  he  had  two  grandchildren,  to  wit,  Edward  J^ 
<31ark  and  Ada  H.  Clark,  who  were  the  children  of  the 
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plaintiff's  son,  Edward  B.  Clark,  Jr. ;  that  on  or  about  the 
2l8t  day  of  August,  1872,  the  father  and  mother  of  said 
children,  then  living  separate  and  apart,  and  not  being  in  a 
condition  to  take  care  of  the  said  children,  Edward  J.  and 
Ada  H.,  who  were  both  minors,  under  the  age  of  five  years, 
transferred  the  care,  custody,  and  possession  of  said  chil- 
dren to  the  plaintiff,  and  wholly  renounced  and  abandoned 
all  right  as  parents  to  the  custody  and  possession  of  said 
children,  in  favor  of  the  plaintiff;  and  at  the  same  time,  in 
consideration  of  the  said  transfer  and  abandonment,  the 
plaintiff  accepted  the  care,  custody,  and  possession  of  said 
children,  in  order  to  bring  up,  maintain,  protect,  and  edu* 
cate  his  said  grandchildren  as  his  own  children ;  and,  in 
consideration  of  the  matters  just  stated,  the  plaintiff,  at  the 
time  aforesaid,  and  in  the  county  aforesaid,  took  said  chil* 
dren  to  his  own  home,  where  he  had  the  sole  care  and  cus- 
tody of  them,  and  was  supporting  them  and  bringing  them 
up  as  his  own  children  ;  and  from  said  date  until  the  26th 
of  April,  1873,  the  plaintiff  and  his  family  did  take  care  of 
and  support,  maintain,  instruct,  and  expend  money  upon 
the  said  children  for  the  purpose  of  discharging  his  duty 
as  a  parent  toward  them  ;  nevertheless,  the  defendants  well 
knowing  the  premises,  and  intending,  at  the  date  last 
named,  to  deprive  the  plaintiff  of  the  custody,  possession, 
and  services  of  said  children,  and  to  injure  him,  wrongfully, 
without  consent  or  authority,  and  forcibly  took  posseseiot 
of  said  children  at  said  county,  and  carried  them  out  of 
said  county  into  other  counties  in  this  state  and  concealed 
them,  one  of  them  being  concealed  by  them  at  Columbas 
and  the  other  at  Cleveland,  in  Ohio;  and  the  plaintiff  says 
that  he  was  put  to  great  loss  of  time  and  expense  of  money 
in  searching  for  said  children  ;  that  he  was  engaged  for  the 
period  of  two  weeks  in  searching  for  them,  and  employed 
officers  to  aid  him,  and  a  lawyer  to  prosecute  suits,  in  order 
to  obtain  possession  of  the  said  children  ;  and  he  incurred 
liabilities  in  regard  to  the  said  matter  to  the  amount  of  two 
hundred  dollars;  and  he  says  that  while  the  said  obildrei 
were  so  absent  fVom  his  custody,  and  hidden,  they  wer^ 
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neglected,  abused,  and  ill  treated,  by  the  persons  who  had 
them  in  their  hands,  so  that  they  became  feeble  and  sick, 
and  the  plaintiff  was  obliged  to  nurse,  take  care  of,  and 
endeavor  to  cure  them ;  and  the  plaintiff  alleges  that  the 
defendants,  at  the  times  aforesaid,  were,  and  yet  are,  hus* 
band  and  wife.  To  the  daiAage  of  the  plaintiff  in  the  sum 
of  five  thousand  dollars,  and  for  which  sum  he  asks  a  judg- 
ment. 

Defendants  demurred,  and  assigned  the  following  reasons 
therefor :  1.  "  The  plaintiff  has  not  legal  capacity  to  sue." 
2.  "  There  is  a  misjoinder  of  parties  defendant."  3.  "  That 
the  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action." 

The  court  of  common  pleas  sustained  the  demurrer, 
whereupon  plaintiff'  obtained  leave  to  amend  his  petition. 
Failing  to  amend,  at  the  next  term  of  that  court  the  peti- 
tion  was  dismissed.  The  case  went  to  the  district  court  on 
petition  in  error,  and  there  the  judgment  of  the  court  be- 
low on  the  demurrer  was  affirmed.  The  proceedings  here 
are  to  obtain  a  reversal  of  the  judgments  of  the  district 
court  and  of  the  common  pleas  court. 

Henry  F.  Page^  for  plaintiff  in  error : 

The  plaintiff  has  a  right  of  action  independent  of  the 
question  whether  the  children  were  capable  of  rendering 
Bervices  or  not.  Ashley  v.  White^  2  Ld.  Raymd.  953  ;  Cham- 
berlain  v.  Jiailroad,  1  Exch.  780 ;  Coe  v.  Flatt,  6  Exch.  752 ; 
1  8.  *  C.  457  ;  State  v  Ruhly  8  Clark,  447;  Moritz  v.  Qam- 
hart,  7  Watts,  802 ;  2  Hilliard  on  Torts,  625  ;  Kirkpatrick  v. 
LockhaH,  2  Brev.  276  ;   WodeU  v.  Coggshall,  2  Met.  89. 

Courts,  in  the  exercise  of  a  sound  discretion,  may  with- 
draw an  infent  from  the  custody  of  either  father  or  mother,, 
and  place  the  care  and  custody  of  it  elsewhere.  State  v. 
Barrett,  45  N.  H.  15  ;  State  v.  Smith,  6  Me.  462 ;  2  Kent's 
Com.  205. 

A  father  may  delegate  or  abandon  or  be  deprived  of  his 
ftuthority  over  his  childj  and  the  public  policy  does  not  for- 
bid this,  but  in  many  cases  requires  it.    2  Kent's  Com.  194,. 
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n.  d. ;  Day  v.  Everett  7  Mass  144  ;  Hewson  v.  Dezzeri^  8  J. 
R.  332. 

It  appears,  from  the  last  preceding  case,  that  a  contract 
for  the  transfer  of  the  services  of  the  child  may  be  binding 
on  the  parties,  and  yet  not  binding  on  the  child.  See  also  Hard 
on  Hab.  Corp.  537 ;  Schouler's  Dom.  Rel.  343 ;  StaU  v. 
Smith,  6  Greenleaf,  462 ;  Fowler  v.  Hallenback,  9  Barb.  310; 
Com.  Gilke,  1  Phil.  144;  8  Leg.  Intell.  86;  5  Pen n.  Law 
J.  30  ;  Pool  V.  Gott,  14  Law  Rep.  269 ;  Com.  v.  Hamilton,  6 
Mass.  273  ;  State  v.  Scott,  30  N.  H.  274  ;  10  Allen,  270;  S4 
Beav.  266  ;  3  Am.  L.  R.  578 ;  Spear  v.  Davis,  38  Ind.  271 ; 
Com.  Dougherty,  1  Leg.  Gazette  Rep.  63. 

This  is  the  true  distinction  in  this  case.  So  far  as  the 
child  is  concerned,  the  contract  is  voidable  {not  void),  at  the 
option  of  the  child,  if  of  sufficient  age,  or  of  the  courts,  in 
their  discretion,  when  a  case  arises.  But  so  far  as  the  adult 
parties  to  the  contract  are  concerned,  the  contract  is  valid, 
This  is  precisely  what  the  court  say  in  the  case  just  cited 
from  8  J.  R.  432. 

Why  should  a  stranger  be  permitted  to  set  at  defiance, 
with  perfect  im[>unity,  the  wishes  and  most  sacred  feelings 
of  the  parties,  and  the  best  interests  of  the  infant  ? 

But  this  arrangement  and  contract,  made  between  the 
nearest  relations  of  the  children  for  their  benefit  and  ad- 
vantage, is  challenged  by  a  stranger  and  wrong-doer. 

In  this  case  the  parents  were  unable  to  support  and  take 
care  of  the  children.     They  had  been  virtually  abandoned* 

Under  the  circumstances,  the  public  authorities  would 
have  been  compelled  to  take  charge  of  and  support  them. 

Was  it  not  better  that  the  father  should  transfer  the  cus- 
tody of  his  children  to  the  grandfather,  who  may  be  sup- 
posed to  have  some  aftection  for  them,  than  to  send  them 
to  the  poor-house,  to  be  supported  by  the  expense  of  the 
county  ? 

But  if  the  grandfather,  under  these  circumstances,  can 
not  maintain  an  action  against  a  mere  wrong-doer,  if  he  is 
to  be  told  that  this  arrangement,  made  by  the  family  for 
the  benefit  of  the  children,  is  against  public  policy  and 
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void,  theu  he  would  do  better  to  cast  the  burden  of  their 
BUfiport  upon  the  county.     Is  this  public  policy? 

The  following  case  is  cited  for  its  analogy :  Harper  v. 
JLuffkin,  7  B.  C.  387  ;  Addison  on  Torts,  905. 

As  to  the  joinder  of  husband  and  wife,  see  1  Chitty'sPi. 
93  (13  Am.  ed.)  ;  2  Lev.  63  ;  Reyworth  v.  Hall,  1  Vent.  98 ; 
8  B.  &  A.  688  ;  2  Sounders  PI.  &  Ev.  573 ;  Eoadcupy.  Sipe, 
6  Gratt.  212;  Wagoner  v.  BiU,  19  Barb.  321;  1  Hilliard 
on  Torts,  513 ;  2  Bacon's  Abr.  61. 

Harrison  ^  Olds,  and  A.  T.  Walling,  for  defendant  in 
error: 

Did  the  court  of  common  pleas  err  in  sustaining  the 
demurrer  to  the  petition  of  said  plaintiff? 

It  is  not  averred  that  the  children  alleged  to  have  been 
abducted  had  been  adopted  by  or  apprenticed  to  the  plaint- 
iff, or  that  they  were  his  servants  or  his  wards.  The  fact 
that  he  was  the  grandfather  of  the  children  (whose  father 
was  living)  was  wholly  immaterial.  He  had  no  higher  rights 
to  their  care  and  custody  on  that  account  than  if  he  had 
been  to  them  a  stranger  in  blood.  1  Blackstone's  Com. 
*452 ;  2  Kent,  *203  ;  Reeves'  Dora.  Rel.  *283. 

The  father,  while  living,  is  entitled  to  the  services  of  the 
minor  child,  and  is  charged  with  its  care,  custody,  and 
maintenance. 

For  reasons  of  public  policy,  the  father  can  not  divest 
himself  of  his  paternal  obligations,  or  transfer  his  paternal 
rights  to  another,  except  in  the  modes  provided  by  law. 
An  agreement  made  in  any  other  way,  by  which  the  father 
surrenders  custody  of  his  child  to  another  is  not  binding. 
Jteg.  V.  Smith,  17  Jurist.  24;  Feo.  v.  Mercin,  8  Hill,  399; 
Hunt  V.  Hunt,  4  G.  Green  (Iowa),  216  ;  VansUtart  v.  Vaw- 
sittart,  4  Kay  &  Johns.  62. 

We  submit  that,  in  this  state,  these  natural  rights  and 
obligations  can  only  be  transferred  through  indentures  of 
apprenticeship  or  legal  adoption,  with  their  requisite  form- 
alities, or  by  the  order  of  some  court  of  competent  juris- 
diction.   Not  otherwise  can  the  grandfather  or  any  one  else 
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sme  them,  either  with  or  without  the  consent  of  the  &- 
ther. 

In  this  case  the  plaiotiff  was  under  no  legal  obligation 
to  support,  maintain,  or  care  for  these  children,  nor  had  he 
any  natural  or  legal  right  to  their  custody.  Whatever 
tnonble  or  expense  he  incurred  in  providing  for  them,  or  in 
pursuing  and  recovering  them,  he  incurred  voluntarily,  and 
lie  can  not  make  them  the  basis  of  a  recovery  against  the 
defendants. 

The  right  of  action  for  the  abduction  of  the  children,  if 
in  any  one,  is  in  the  father. 

It  is  not  alleged  that  the  plaintiff  contracted  with  the 
father  to  tuke  charge  of  and  maintain  the  children.  If 
there  was  such  a  special  contract,  and,  by  reason  of  the 
abduction  or  concealment,  or  ill-usage  of  the  children,  the 
plaintiff  was  put  to  increased  expense  in  searching  for  and 
curing  the  children,  still  he  could  not  recover.  The  dam- 
age is  too  remote  and  indirect.  Anthony  v.  Slad^^  11  Met- 
«alf,290. 

But  the  parent  could  not  recover  in  this  case  for  the  rea- 
son that  there  is  no  averment  of  any  loss  of  service-  Ad- 
dison on  Torts,  902 ;  JSager  v.  Grimwoody  1  W.  H.  k  Q* 
Ex.  61 ;  Magee  v.  HoUandy  3  Butcher  (N.  J.),  86 ;  Dennis  v. 
ClarK  2  Gush.  347. 

As  to  the  joinder  of  husband  and  wife,  see  Reeve's  Dom» 
Eel.  *92 ;  Sisco  v.  Gheeney^  Wright,  9. 

AsHBURN,  J.  It  is  claimed  the  errors  assigned  on  the 
fecord  do  not  raise  the  question  on  the  demurrer. 

The  manner  in  which  errors  are  assigned  should  not  in- 
duce a  court  of  review  to  overlook  questions  of  real  merit 
hi  a  case.  Reviewing  courts  are  not  required  to  embark 
on  a  voyage  to  discover  errors  not  specifically  assigned. 
Where,  however,  the  real  question  in  a  case  is  manifest,  as 
in  this  case,  the  question  will  not  be  overlooked. 

The  demurrer  is  special  and  general.  Three  grounds  of 
demurrer  are  alleged. 

I.  Plaintiff  has  not  legal  capacity  to  sue. 
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n.  Misjoinder  of  parties  defendant. 

in.  The  petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

In  discussing  the  first  question  on  the  demurrer,  th& 
third  cause  will  be  considered  to  a  considerable  extent. 

I.  Plaintiffs  legal  capacity  to  maintain  this  action.* 

If  plaintift*  had  the  lawful  right  to  and  actual  cus- 
tody of  the  infants  at  the  time  of  the  alleged  wrongful  act 
of  defendants,  he  has  legal  capacity  to  sue.  As  we  under- 
stand the  argument  of  counsel  for  defendants,  they  claim 
the  father  of  these  minor  children,  only,  has  a  right  of 
action. 

In  this  country  there  is  quite  a  uniformity  in  the  de- 
cisions in  relation  to  the  rightful  custody  of  infant  chil- 
dren. The  general  spirit  of  modern  adjudged  cases  on 
this  subject,  both  in  England  and  the  States,  does  not  es- 
sentially differ.  As  a  general  rule,  the  father  is  considered 
as  being  entitled  to  the  custody  of  his  minor  children,  and 
in  case  of  his  death  or  incapacity,  the  mother.  In  cases  of 
controverted  custody,  the  present  and  future  interests  of 
the  minor  controls  the  judgment  and  directs  the  discretion 
of  courts.  While  the  legal  rights  of  parents  are  to  be  re- 
spected, the  welfare  of  the  minor  is  of  paramount  consid- 
eration. If  necessary  to  attain  that  end,  the  custody  of 
minor  children  will  be  taken  from  their  parents,  or  refused 
to  them.  Uurd  on  Habeas  Corpus,  528 ;  Tyler  on  Infancy, 
etc.,  283. 

When  the  question  of  custody  arises  between  the  father 
and  mother,  or  between  either  of  them  and  another,  as  to 
rightful  custody,  and  the  minor  is  of  an  age  to  make  an 
intelligent  and  discreet  choice,  courts  will  respect  the 
minor's  election.  When  the  child  is  too  young  to  exercise 
judgment  in  making  a  choice,  courts  are  never  restrained 
by  any  supposed  absolute  right  of  custody  in  either  parent, 
but  will  direct  the  custody  where  the  best  and  highest  in- 
terests of  the  infant  will  be  subserved. 

It  sometimes  happens  that  parents  have  abandoned  their 
VOL.  XXXII — 20 
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minor  children,  or  by  act  and  word  transferred  their  cus- 
tody to  another.  In  such  cases,  where  the  custodian  is,  in 
every  way,  a  proper  person  to  have  the  care,  training,  and 
education  of  the  infant,  and  the  court  is  satisfied  its  social, 
moral,  and  educational  interests  will  be  best  promoted  by 
remaining  in  the  custody  of  the  person  to  whom  it  was 
transferred,  or  received,  when  abandoned,  the  new  custody 
will  be  treated  as  lawful  and  exclusive. 

After  the  affections  of  both  child  and  adopted  parent 
become  engaged,  and  a  state  of  things  has  arisen  which  can 
not  be  altered  without  'risking  the  happiness  of  the  child, 
and  the  father  wants  to  reclaim  it,  the  better  opinion  is 
that  he  is  not  in  a  position  to  have  the  interferance  of  a 
court  in  his  favor.  His  parental  rights  must  yield  to  the 
feelings,  interests,  and  rights  of  other  parties  acquired  with 
his  consent. 

In  this  case,  for  the  purposes  of  the  demurrer,  it  is 
admitted  the  father  and  mother  were  not  in  a  condition  to 
take  care  of  their  infant  children,  and  for  that  reason  trans- 
ferred the  care  and  possession  of  both  minors  to  plaintiff, 
and  wholly  renounced  and  abandoned  all  right,  as  parents, 
to  the  custody  of  the  infants  to  the  plaintiff;  that  plaintiff 
accepted  and  took  upon  himself  their  care  and  custody; 
that  defendant  knowing  these  facts,  and  intending  to  de- 
prive plaintiff'  of  the  custody,  possession,  and  services  of  the 
minors,  and  to  injure  him,  wrongfully,  without  consent  or 
authority,  forcibly  took  possession  of  the  minor  children, 
and  carried  them  out  of  Pickaway  county  into  other  counties 
in  the  state,  and  there  concealed  them,  etc. 

Upon  this  state  of  fact,  plaintiff*  who  is  the  grandfather 
of  the  minors,  stood  to  them,  in  loco  parentis^  with  title  to 
their  custody,  which  no  one  could  forcibly  question  with  im- 
punity. If  these  children  had  been  but  domestic  animals, 
plaintiff'  had  a  lien  upon  them,  which  the  owner  would  have 
been  bound  to  discharge  before  he  could  assert  a  right  to 
their  custody.  As  against  a  wrong-doer,  plaintiff  had  lawful 
right,  if  forcibly  taken  from  his  possession,  to  recover  them 
«t  the  costs  of  the  tort-feasor. 
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Questions,  as  to  the  rightful  custody  of  minor  children, 
Tiave  generally,  in  this  country,  been  made  in  proceedings 
in  habeas  corpuSy  where  alleged  illegal  restraint  was  the 
chief  question  for  consideration.  As  however,  the  deci- 
-sions,  in  such  cases,  and  the  clear  expressions  of  judges, 
liave  a  direct  bearing  upon  the  rights  of  parents  and  others 
to  the  rightful  custody  of  minors,  a  brief  allusion  to  a  few 
of  them  will  tend  to  show  the  spirit  of  the  law  and  blaze 
the  way  to  a  correct  conclusion. 

The  State  ex.  re.  Lynch  v.  BrattoUy  decided  by  the  Supreme 
Court  of  Delaware,  reported  in  American  Law  Reg.  (N.  S.), 
vol.  15, 359,  is  a  case  in  which  there  was  a  contest  for  the  cus- 
tody of  infant  children  between  their  father  and  grand- 
mother. Relator  intermarried  with  Emma  BraitoUj  daughter 
of  respondent,  and  to  them  three  children  were  born.  The 
father  and  mother  were  divorced,  and  the  custody  of  the 
children  awarded  to  the  mother.  In  1870  ,the  mother  and 
children  went  to  live  with  respondent,  and  resided  with  her 
until  1873,  when  the  mother  of  the  infants  died,  committing 
the  care  and  custody  of  her  children  to  respondent,  who 
accepted  the  charge.  In  1876,  relator  commenced  proceed- 
ings to  recover  possession  of  his  minor  children. 

After  a  full  and  careful  review  of  the  authorities,  the 
court  held  that  while  the  father  has  prima  facie  right  to  the 
custody  of  his  minor  children,  his  right  is  not  an  absolute 
and  unqualified  right.  "He  may  relinquish  or  forfeit  it  by 
contract,  by  his  bad  conduct,  or  by  his  misfortune  in  being 
unable  to  grant  proper  care  and  support." 

Where  the  father  asserts  his  legal  right,  and  the  welfare 
of  his  minor  child  is  involved,  courts  are  not  embarrassed 
in  asserting  their  power,  in  a  discreet  judgment,  as  to  its 
proper,  and  for  the  time  being,  lawful  custody.  In  the  case 
of  the  State  v.  Smith,  6  Greenlief,  462,  the  relator  was  the 
father,  and  the  respondent  the  grandfather  of  the  minor, 
Parris,  J.,  said :  "  From  an  examination  of  the  authorities, 
I  consider  the  law  as  well  settled  that  it  is  in  the  sound 
discretion  of  the  court  to  alter  the  custody  of  these  minor 
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children  or  not,  and  that  the  father  can  not  claim  them  as 
matter  of  right." 

To  the  same  effect  is  Dumain  and  wife  v.  Guyiine,  10 
Allen,  272.  Chapman,  J.,  said:  '*But  there  are  cases 
where  the  policy  of  the  law  is  best  promoted  by  the  separa- 
tion of  children  from  one  or  both  of  their  parents." 

In  Cone  v.  Dougherty,  1  (Pa.)  Leg.  Gaz.  63,  cited  in  note 
to  Hurd  on  Habeas  Corpus,  550,  in  Pennsylvania,  it 
was  held,  "  that  a  parent  might  relinquish  the  right  of 
custody  of  his  child  by  parol.  Where  a  father  gave  the 
care  of  his  infant  daughter  to  a  sister  of  its  deceased 
mother,  and  afterward  only  visited  it  about  once  a  year, 
and  never  contributed  to  its  support,  and  after  a  lapse  of 
eight  years,  claimed  custody  of  the  child,  such  facts  were 
held  to  establish  the  abandonment  of  the  father's  right" 
See  also  Waldren,  13  Johns.  418.  See  U.  S.  v.  Green^  U 
Mason,  482 ;  Mercier  v.  Tne  People^  25  Wend.  101 ;  Gusweiler 
V.  DodeZy  4  Ohio  St.  615;  Ex  parte  Peter  M,  Shumput,  ft 
Rich.  344. 

An  English  case  {Lyons  v.  Blenkin,  Jacobs,  245)  is  in 
harmony  with  the  American  decisions.  Lyons,  first  by 
habeas  corpus^  and  finally  by  petition  in  chancery,  sought 
to  recover  the  custody  of  his  three  minor  children  from 
defendant,  who  was  the  husband  of  their  aunt.  The 
father,  verbally  and  by  act,  had  transferred  his  three  minor 
children  to  the  custody  and  care  of  their  maternal  grand- 
mother, who  accepted  the  custody  and  charge.  By  her 
will  she  provided  an  estate  for  them  and  her  own  daughter, 
Mrs.  Blenkin,  and  appointed  by  her  will  her  daughter  as 
guardian  of  the  minor  grandchildren,  and  custodian  of 
their  persons  and  the  estate  devised  to  them  by  the  testa- 
trix. The  aunt  took  charge  of  the  minors,  cared  for,  and 
educated  them  for  several  years,  when,  on  account  of  difier- 
ences  between  the  father  and  aunt,  he  commenced  pro- 
ceedings to  recover  the  custody  of  his  children  and  their 
fortunes. 

After  a  patient  and  full  investigation,  the  lord  chancellor 

'^  (p.  262)  :  "  It  is  always  a  delicate  thing  for  a  court  to 
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interfere  againat  parental  authority,  yet  we  know  that  the 
courts  do  it  in  cases  where  the  parent  is  capriciously  inter- 
fering in  what  is  clearly  for  their  benefit."  After  remark- 
ing upon  the  fact  that  the  father  had  voluntarily  placed  his 
'Children  in  the  custody  of  their  grandmother,  and  acqui- 
esced in  the  possession  of  the  aunt  after  it  was  transferred 
to  her  by  the  will  of  the  grandmother;  that  they  had 
formed  habits,  associations,  and  attachments  under  her 
roof  and  supervision,  he  further  says  (on  p.  264) :  "  I  have 
not,  in  my  judgment,  a  case  before  me  that  can  justify  me 
in  removing  these  children  from  the  custody  in  which  they 
Are,  or  from  the  course  of  education  in  which  they  have 
been  placed  and  have  hitherto  gone  on."  The  custody  of 
the  aunt  thus  acquired  was  held  to  be  superior  to  the  right 
•of  the  father. 

After  a  thorough  review  of  this  question,  Mr.  Hurd,  ia 
his  valuable  work  on  Habeas  Corpus,  says  (p.  537):  "Why 
then  may  he  (the  father)  not  transfer  to  another  person  the 
right  of  custody,  where  he  may  thus  abandon  or  forfeit, 
-especially  where  the  interests, of  the  child  are  not  preju- 
diced by  the  arrangement?  And  how  can  the  court  pro- 
nounce that  custody  which  is  held  under  a  fair  agreement 
with  the  parent,  and  not  injurious  to  the  welfare  of  the 
-child,  to  be  an  illegal  restraint?"  It  is  lawful  custody 
until  set  aside  by  superior  recognized  legal  right.  See  also 
Tyler  on  Infancy,  etc.,  284. 

The  statute  defining  and  punishing  child  stealing  (S.  &C. 
457)  provides :  "  That  every  person  who  shall  maliciously, 
or  forcibly,  or  fraudulently,  lead,  take,  or  carry  away,  or 
decoy,  or  entice  away  any  child  under  the  age  of  ten  years, 
with  intent  unlawfully  to  detain  or  conceal  such  child  from 
its  parent  or  parents,  or  guardian,  or  other  person  having  the 
lawful  charge  of  such  chUdy  shall,  upon  conviction  thereof, 
be  imprisoned  in  the  penitentiary,  and  kept  at  hard  labor, 
not  more  than  seven  years  and  not  less  than  one  year." 

The  legal  effect  of  the  facts  alleged  in  the  petition,  and 
admitted  to  be  true  for  the  purposes  of  the  demurrer, 
brings  plaintiff's  possession  of  the  minor  children  named 
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in  the  petition  within  the  scope  and  meaning  of  the  statute- 
making  child  stealing  a  felony.  Plaintiff  had  the  lawfol 
charge  of  the  children,  and  the  spirit  of  this  statute  would 
rather  aid  than  disturb  the  common-law  right  of  action  for 
damages  for  their  wrongful  abduction.  Plaintiff,  occupy- 
i^igi  by  contract  founded  upon  sufficient  consideration,  the 
protecting  relation  of  the  parents  toward  the  minors,  was 
vested  with  legal  capacity  to  institute  and  maintain,  in  his 
own  name,  an  action  for  damages  against  one  who  wrong- 
fully and  forcibly  takes  them  from  his  care. 

From  authority  and  reason,  the  following  propositions 
may  be  stated  generally : 

1.  As  a  general  rule  the  parents  are  entitled  to  the  cus- 
tody of  their  minor  children.  When  the  parents  are  living" 
apart,  the  father  is,  prima  facie,  entitled  to  that  custody, 
and  where  he  is  a  suitable  person,  able  and  willing  to  sup- 
port and  care  for  them,  his  right  is  paramount  to  that  of 
all  other  persons,  except  that  of  the  mother  in  cases  where 
the  infant  child  is  of  such  tender  years  as  to  require  her 
present  care ;  but  in  all  cases  of  controverted  right  to  cus- 
tody, the  welfare  of  the  minor  is  first  to  be  considered. 

2.  The  father's  right  is  not,  however,  absolute  under  all 
circumstances.  He  may  relinquish  it  by  contract;  forfeit 
it  by  abandonment ;  lose  it  by  being  in  a  condition  of  total 
inability  to  afford  his  minor  children  necessary  care  and 
support. 

3.  Where  a  father  and  mother,  living  apart,  by  agree- 
ment transfer  the  care  and  custody  of  their  infant  children 
to  the  grandfather  of  the  children,  in  consideration  that  he 
will  receive,  care,  and  provide  for  them,  and  in  pursuance 
of  such  agreemient  does  take  them  in  charge,  the  custody 
of  the  grandfather  is  lawful,  and  he  has  legal  capacity  to 
maintain  an  action  for  damages  against  one  who  wrong- 
fully takes,  or  causes  them  to  be  taken,  from  his  custody. 

11.  It  is  urged,  under  the  second  branch  of  the  special 
demurrer,  that  if  the  taking  of  the  infants  should  be  un- 
lawful, the  tort  is  alleged  to  have  been  committed  jointly^ 
by  husband  and  wife,  and  in  such  case  coercion  of  the  bus- 
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band  will  be  presumed.    For  this  reason  it  is  claimed  the 
demurrer  should  have  been  sustained  as  to  the  wife. 

It  would,  perhaps,  be  sufficient  on  this  branch  of  the  de- 
murrer, to  say  that  the  code  does^  not  recognize  the  mis- 
joinder of  parties  defendant  as  cause  for  demurrer.  It  is 
only  where  there  is  a  defect  of  parties  plaintiff"  or  defendant 
that  a  demurrer  may  be  interposed.     Code,  §  87. 

The  doctrine  of  the  law,  however,  is  adverse  to  the  claim 
made  by  counsel  in  argument,  as  we  think  will  clearly  ap- 
pear from  an  examination  of  the  following  authorities. 
Wright  v.  Leonard,  11  C.  B.  (N.  S.),  258,  266;  Keyworth  v. 
Hill  and  wife,  3  B.  &  A.  685 ;  Barm  v.  Harris  et  al.  Bus- 
bee,  15;  Bishop  on  Laws  of  Married  Women,  vol.  1,  §§ 
42,43;  vol.  2,  §§  255,  256. 

The  general  rule  may  be  stated  thus,  in  actions  for  dam- 
ages, arising  from  the  wrongful  act  of  a  married  woman, 
husband  and  wife  must  be  joined  as  defendants.  If,  in  the 
commission  of  the  tort,  she  acted  under  marital  coercion, 
and  such  fact  does  not  appear  on  the  face  of  the  petition, 
her  defense  must  be  made  by  answer. 

III.  At  common  law,  a  parent  has  an  action  for  the  se- 
duction of  his  child,  to  whose  services  he  is  entitled. 
Analagous  to  the  injury  occasioned  by  seduction,  is  that 
of  the  abduction  of  a  minor  child  from  its  father,  or  one 
having  it  in  lawful  charge.  To  recognize  the  doctrine  that 
one  standing  in  loco  parentis,  clothed  with  the  lawful  custody 
of  an  infant  under  five  years  old,  has  no  legal  capacity  to 
sue  or  maintain  an  action  for  damages,  either  general  or 
special,  against  the  child  thief,  would  be  an  unwarranted 
restriction  upon  the  common-law  rights  of  the  citizen.  It 
would  be  no  less  restrictive,  to  hold  that  no  action  can  be 
maintained  for  such  course,  by  reason  of  the  fact  that  the 
infant,  because  of  its  tender  years,  is  unable  to  render  any 
valuable  services.  The  action  rests  upon  the  right  to  ser- 
vice, and  not  upon  actual  services. 

Plaintiff",  in  substance,  charges  that  these  minor  children 
were  wrongfully  taken  from  his  possession,  by  defendants, 
to  deprive  him  of  their  "possession   and   services."     He 
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avers  he  was  at  a  large  expenditure  of  time  and  money  in 
recovering  possession  of  them ;  that  the  infants,  while  ii 
the  custody  of  defendants^  were  ^'  neglected,  abused,  and 
ill-treated,  so  that  they  became  feeble  and  sick,"  requiring 
great  care,  extra  nursing,  etc.,  to  restore  them  to  their  cus- 
tomary health,  and  that  this  extra  burden  was  occasioned 
to  him  by  the  wrongful  acts  of  the  defendants. 

We  are  not  at  liberty,  in  view  of  the  admitted  facts,  to 
presume,  as  suggested  by  counsel  for  defendants,  that  de- 
fendants acted  at  the  instance  of  the  father  of  the  infants. 
If  he  was  consenting  to  the  stealing  of  them,  as  now  ad- 
vised, the  court,  looking  to  the  interests  of  the  minors,  and 
tlie  legal  righta|  of  plaintiff,  would  assert  its  power  to  pro- 
tect the  grandfather  against  the  tortious  acts  of  the  father 
as  well  as  those  df  strangers.  The  custody  of  the  grand- 
father was  legal,  and  one  who  would  interrupt  that  rela- 
tion should  do  so  through  the  courts.  If  the  father,  he 
should  have  entered  through  the  straight  gate  of  the  law 
to  obtain  possession  of  his  children,  and  not  have  at- 
tempted to  climb  over  it  in  some  other  and  wrongful  way. 
Jones  V.  Cleghorriy  54  Ga.  15. 

On  demurrer,  an  averment  that  the  wrongful  act  com- 
plained of  was  done  to  deprive  plaintiff  of  the  services  of 
the  minors,  without  averring  their  ability  to  serve  him,  or 
the  nature  of  the  services  of  which  he  was  deprived,  is  suf- 
ficient on  the  question  of  per  quod  servitium  amisit. 

Plaintiff,  in  loco  parentis^  in  asserting  his  lawful  custody 
to  the  infants,  against  one  who  has  unlawfully  taken  them 
from  his  possession,  can  recover,  as  compensatory  damages, 
the  expenses  necessarily  incurred  by  him  in  reclaiming, 
and  in  nursing  them  through  any  sickness  occasioned  by 
the  wrongful  act  of  defendants,  or  that  was  occasioned 
through  their  agency.  Dennis  v.  Clark^  2  Cush.  347;  Moriiz 
V.  Oarnhearty  7  Watts,  302  ;  Kirkpatrick  v.  Lockhart^  2^ 
Brev.  276 ;  Martin  v.  Payne,  9  Johns.  387 ;  Sevoett  v.  Printy' 
21  Wend.  78 ;  2  Addison  on  Torts,  1094. 

The  right  to  the  custody  of  the  infants,  and  their  ser- 
vices as  an  incident  thereto,  is  the  gravamen  of  the  action. 
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Actual  loBB  of  services  is  not  an  essential  allegation  to 
-enable  plaintiff  to  maintain  his  action. 

But  whether  damages,  other  than  compensatory,  may  be 
recovered,  we  do  not  say,  for  the  reason  that  such  question 
18  not  necessarily  before  us  now  for  determination. 

Judgment  reversed  and  cause  remanded. 


Blaoe  17.  Hill. 

1.  In  construing  a  will,  extrinsic  evidence  may  be  received  to  show  the  cir- 
cumstances under  which  it  was  made.  The  testator  having  used  the 
phrase  ^  my  two  farms,"  such  evidence  may  be  introduced  to  show  IIm 
situation  of  the  land,  and  the  manner  in  which  it  had  been  used  and 
treated,  in  order  to  ascertain  whether  a  disconnected  piece  of  woodland 
was  in  fact  a  part  of  one  of  the  "  two  farms,"  so  as  to  pass  under  the 
devise. 

"2.  Testimony  having  been  received,  subject  to  objection,  some  of  which  was 
incompetent,  a  court  of  error  will  not  rererse,  if  there  is  enough  of  that 
which  was  competent  to  sustain  the  findings  of  the  court. 

Error  to  the  District  Court  of  Logan  county. 

William  Lawrence  and  Joseph  Lawrence  for  plaintiff: 
I.  The  land  in  controversy  did  not  pass  by  the  will,  but 
descended  to  the  wife,  as  heir. 

1.  This  is  so  on  authority  and  construction.  Barre  v. 
Wicky  19  Ohio,  335;  Jackson  v.  Schaubery  7  Cowan,  187; 
Boosvelt  V.  FuUony  7  Cowan,  71 ;  1  Redfield  on  Wills,  425, 
426,  note  v ;  AHen  v.  Alleny  18  How.  U.  S.  385.  .  The  two 
tracts  conceded  to  be  two  farms  satisfy  the  words  of  the 
will,  and  it  can  not  be  extended  to  include  other  land. 
Mann  v.  Manny  14  Johns.  14.  There  is  no  ambiguity  to 
be  explained.  Biscocks  v.  Hiscocks^  5  M.  &  N.  368;  Bod- 
man  V.  Am.  Tract  Soc.  9  Allen,  449  ;  Painter  v.  Painter,  18 
Ohio,  265;  Wigram  on  Wills,  188,  prop.  7;  Hawkins  on 
Wills,  9;  1  Redfield  on  Wills,  539,  573. 

2.  It  is  impo^sible  to  annex  the  detached  land  to  either 


Digitized  by  VjOOQIC 


814  SUPREME  COURT  COMMISSION  OF  OHIO. 

Black  V,  Hill. 

or  both  the  farms.  If  it  is  included  in  "  my  two  farras,*^ 
it  must  be  because  it  is  either  (1)  one  of  the  "  two  farms,'^ 
or  (2)  a  part  of  one,  or  (3)  a  part  of  the  two. 

(1)  It  is  certain  it  is  not  one  of  the  "  two  farms.''  There 
are  two  farms  without  it. 

(2)  It  is  not  a  part  of  either  one  of  the  farms.  Neither 
the  will  nor  the  evidence  so  points  it  out.  If  it  can  be  a 
part  of  either  one,  of  which  one  is  it  a  part?  If  we  can 
not  be  informed  to  which  farm  it  belongs,  it  can  not  be- 
long to  either.  "  That  is  certain  which  can  be  rendered 
certain,"  and  per  contra^  that  which  can  not  be  rendered 
certain  is  not  certain.     Broom  Legal  Maxims,  416. 

(3)  It  is  not  a  part  of  the  '^  two  farms."  That  is  a 
physical  impossibility.  It  is  detached  from  both.  It  ifr 
impossible  to  say  what  portion  belongs  to  one  or  the  other. 
If  one  farm  had  been  devised  to  Culbertson  and  one  to 
Kizer,  who  would  take  it?  The  legal  eflfect  of  the  devise 
must  be  the  same  whether  the  two  farms  be  given  to  two- 
persons  or  one  to  each. 

3.  The  word  "  farm  "  can  not  include  two  separate  tracts. 
The  word  farm  has  a  difterent  signification  in  England  and 
America.  In  England,  leased  land  is  farm,  and  to  this  might 
be  common  appendant,  appurtenant,  etc.  But  here  a  farm 
is  not  necessarily  held  of  a  superior.  But  in  both  countries, 
so  far  as  the  land  is  concerned,  it  is  a  compact  body. 
English  :  3  Greenlf.  Cruise  Real  Prop.  272 ;  2  Black.  317; 
1  LJouvier's  Law  Die.  513,  title  "  farm."  American  :  Taylor 
V.  Baggs,  20  Ohio  St.  516 ;  Bunker  v.  Lock,  15  Wis.  635 ; 
Burrill  Law  Die.  605;  Doolittle  v.  Blakesley^  4  Day,  265; 
Foster  v.  Woods^  16  Mass.  116  ;  Leland  v.  Stone^  10  Mass. 
461 ;  Richards  v.  Dutck,  8  Mass.  506 ;  Aldrich  v.  Gaskell,  10 
Cush.  155 ;  Jarman  on  Wills,  713  ;  17  Texas,  593. 

It  has  been  held,  as  to  homesteads — 1  Am.  Law  Reg. 
(September,  1862),  653;  True  v.  Morrill,  28  Vt.  672;  Waltir^ 
V.  People,  18  111.  194;  S.  C,  21  111.  178—*^  Land  can  not  be 
appurtenant  to  land."  Morgan  v.  Mason,  20  Ohio,  409; 
Go.  Lit.  152a  ;  11  Rep.  52 ;  Broom  Legal  Max.  198 ;  1  Red- 
field  on  Wills,  648,  649,  §  51.     The  case  of  Com.  v.  Carmdt^ 
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2  Binney,  238,  involved  a  question  as  to  right  to  take  toll, 
not  the  construction  of  a  devise  or  definition  of  a  farm  for 
purpose  of  grant.  The  case  in  10  Gushing,  155,  involved 
only  a  question  of  latent*  ambiguity.  The  definition  of 
"  farm  "  in  2  Greenleaf 's  Cruise,  book  4  [267],  341  §  41, 
improperly  adopted  by  Bouvier,  because  not  an  American 
idea  of  farm,  applies  to  the  condition  of  England ;  yet,  in 
section  40,  it  is  shown  that  a  detached  parcel  of  land  will 
not  pass  by  the  grant  of  a  messuage  and  appurtenances. 
1  Inst.  56 ;  Smith  v.  Martin,  2  Saund.  400 ;  6  Term  R.  345. 
In  England,  farm  was  "  land  held  upon  farme^^  by  a  ten- 
ant, and  to  ihest  commons  might  "be  attached.  2  Black. 
817 ;  33  Shepperd  Touchstone,  93  ;  Plowden,  195. 

This  does  not  apply  to  allodial  titles. 

n.  The  parol  evidence  was  improperly  received.  Taylor 
V.  BoggSy  20  Ohio  St.  516 ;  Mann  v.  Mann,  14  Johns.  14 ; 
Thomas  v.  Thomas,  6  Term  R.  677;  1  Greeulf.  Ev.  §295n- 

3  Stark  Ev.,  part  4, 1010 ;  6  Greenlf.  Cruise,  190,  §§  45-47 ; 

I  Redfield  on  Wills,  425,  426??,  435,  570,  648  §  51 ;  King  v. 
Aekerman,  2  Black,  TJ.  S.  408;   Weatherhead  v,  BasccrvilUy 

II  How.  U.  S.  329 ;  Hiscocks  v.  Hiscocks,  5  M.  &  N.  368 ; 
It  would  imperil  titles  to  permit  them  to  rest  on  such  evi- 
dence, and  defeat  the  policy  of  the  statute  of  frauds.  Bald- 
win V.  Snowden,  11  Ohio  St.  203. 

J.  B.  McLaughlin,  Duncan   Bow,  and  J.  Duncan   Mc- 
Laughlin, also,  for  plaintifts  in  error: 
The  incompetent  evidence  received  was : 

1.  Testator's  declaration  of  intention  to  devise  any  cer- 
tain thing;  or  his  declarations  that  he  had  devised  this  or 
that.  1  Greenl.  Ev.  282a,  2826;  1  Redfield,  569,  §  18,  n. 
67 ;  2  Ohio  St.  380. 

2.  Opinions  of  witnesses  as  to  what  constituted  testator's 
farm. 

3.  The  testator's  statements  as  to  what  constituted  his. 
farm,  without  giving  his  identical  words,  for  the  witness 
might  have  misunderstood  him. 

The  testator's  intention  will  govern ;   but  it  must  be 
judged,  exclusively,  by  the  words  of  the  will  as  applied  to- 
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the  subject-matter  and  the  sarrounding  circamstaDoea. 
1  Redfield  on  Wills,  430,  431 ;  2  Ohio  St.  880;  3  GreenL 
Oruise,  196,  sees.  45,  47. 

As  to  what  passes  by  the  word  "  farm,"  see  5  Pick.  512- 
518 ;  6  Met.  529 ;  2  Hilliard  on  Real  Property,  338,  313, 
345. 

Westy  Walker  ^  Kennedy ^  for  defendants  in  error,  filed  a 
brief,  but  it  did  not  reach  the  hands  of  the  reporter. 

Wright,  J.  Mary  Black,  in  1868,  began  an  action  in  the 
Court  of  Common  Pleas  of  Logan  county,  to  recover  a 
tract  of  sixty  acres  of  land.  Mary  Black  was  widow  and 
sole  heir,  and  defendants,  Hill  and  Eizer,  devisees,  under 
the  will  of  Alexander  Black,  who  died  in  1866.  The  sec- 
ond clause  of  his  will  is  as  follows  :  ^^  I  give  and  bequeath 
unto  Mary  Elizabeth  Culbertson  (now  Hill),  aud  £mma 
Francis  Kizer,  my  two  farms,  to  be  equally  divided  between 
them,  and  to  their  children,  if  they  should  live  to  have  any 
children." 

The  matter  in  controversy  is,  what  passed  under  the 
phrase,  "  my  two  farms."  Mary  E.  Culbertson  and  Emma 
Frauds  Kizer  were  nieces  of  testator.  Emma,  he  took  at 
her  father's  death,  in  1859,  and  brought  her  up;  Mary 
Elizabeth  Culbertson  also  had  lived  with  him  some  twelve 
or  fourteen  years,  and  it  was  entirely  natural  for  him  to 
wish  to  provide  for  them,  having  no  children  of  his  own, 
and  having  given  an  ample  support  for  his  wife. 

It  appears  from  the  evidence,  that  Black  died  seized  of 
186J  acres  of  ground,  known  as  the  "  home  farm,"  where 
he  lived  many  years.  This  farm  was  made  up  of  a  series  of 
different  tracts,  bought  at  different  times.  120  acres  was 
bought  in  1830 ;  40  acres  in  1837 ;  25  acres  in  1852,  and 
then  one  and  one-half  acres  besides. 

In  1844,  testator  bought  ninety-one  acres,  known  as  the 
*'  Kanaga "  farm,  and  east  of  and  adjoining  the  **  home 
farm."  Upon  the  Kanaga  farm  he  went  to  live  in  1865, 
and  there  he  died  in  1866.     The  sixth  clause  of  the  will 
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says  :  "  It  is  my  will  that  Mary  Black,  my  wife,  shall  have 
the  use  of  this  farm  that  we  now  live  on  as  long  as  she 
lives."  It  is,  therefore,  apparent  from  the  will  itself,  that 
the  Kanaga  tract  constituted  one  farm,  and  it  is  to  be  de- 
termined, what  was  the  other  farm  within  the  meaning  of 
the  words  used  in  the  will. 

Upon  the  east  side  of  a  road  or  highway  lay  the  "  home 
farm,''  and  twenty-four  rods  from  it,  on  the  other  side  of 
the  same  road,  lay  a  tract  of  sixty  acres  of  woodland,, 
bought  by  the  testator  in  1831.  The  question  is,  is  this 
sixty  acres  part  of  the  home  farm,  so  that  it  passes  with 
the  other  land,  under  the  phrase  "  my  two  farms,"  as  used 
by  the  testator.  Mary  Black  claims  that  it  does  not,  and 
that  it,  therefore,  belongs  to  her,  as  her  husband's  heir. 
There  is  no  specific  devise  of  this  sixty  acres,  no  residuary 
clause,  and  unless  it  passes  under  the  phrase  "my  two- 
farms,"  the  testator  herein  is  intestate,  and  his  widow  enti- 
tled. Upon  the  trial  of  the  cause  a  large  amount  of  evi- 
dence was  heard,  claimed  by  plaintiflEs  to  be  incompetent. 
It  is  thus  set  forth  in  their  brief : 

1.  "  Testator's  declarations  tending  to  show  his  intention 
to  make  the  devise,  and  that  he  had  devised  the  sixty  acres^ 
to  Culbertson  and  Rizer. 

2  "  Opinions  of  witnesses  as  to  what  constituted  tes- 
tator's farms,  and  that  they  included  the  sixty  acres. 

3.  "  Testator's  statements  and  acts  tending  to  show  he 
regarded  the  sixty  acres  as  part  of  his  farm." 

The  testimony  was  all  heard,  as  the  record  shows,  sub- 
ject to  exception,  but  against  objection.  The  question, 
however,  really  is,  not  whether  incompetent  testimony  was 
received,  but  was  there  competent  testimony  to  sustain  the 
finding  of  the  court.     Mayer  v.  Lun,  22  Ohio  St.  62. 

As  to  what  parol  evidence  is  competent,  in  connection 
with  the  words  of  a  will,  we  gather  from  Boggs  v.  TayloVj 
26  Ohio  St.  604,  the  fSllowing  principle :  When  the  evi- 
dence is  to  show  in  what  sense  the  testator  had  formerly 
and  habitually  used  them,  it  is  competent.  This  is  the 
language  of  Judge  Welch  in  delivering  the  opinion  of  the 
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majority  of  the  court.  Nor  do  I  understand  the  dissentient 
opinion  to  be  adverse  to  the  conclusion  to  which  we  have 
arrived  in  the  present  case.  That  opinion  says :  '*  Any  ev- 
idence tending  to  show  whether  the  entire  body  of  land 
constituted,  in  fact,  two  farms,  or  only  one,  was  pertinent 
and  material.  Whether  there  were  two  farms  or  only  one, 
was  a  question  of  fact  upon  the  evidence." 

The  case  before  us  is,  was  the  sixty  acres  part  of  one  of 
the  "  two  farms,"  and  evidence  to  show  this  fact  was  clearly 
competent.  There  is  proof  tending  to  show  that  the  sixty 
acres  was  used  as  part  of  the  "  home  farm."  The  testator 
purchased  it  for  the  purpose  of  supplying  wood,  of  which 
there  was  a  deficiency  upon  the  place  he  occupied.  When 
the  "  home  farm,"  or  pnrts  of  it,  were  rented,  the  tenants 
were  at  liberty  to,  and  did,  use  the  sixty  acres  to  pasture 
animals  and  obtain  wood  for  fuel  and  fencing;  and  the  tes- 
tator spoke  of  it  as  being  part  of  the  "home  farm,''  and 
used  it  as  an  adjunct  to  the  main  body — as  something  use- 
ful and  convenient  to  the  enjoyment  of  the  whole. 

"By  the  conveyance  of  a  farm  will  pass  a  messuage, 
arable  land,  meadow,  pasture,  wood,  etc.,  belonging  to  or 
used  with  it."  I  Bouv.  Law  Die.  574,  and  authorities 
there  cited. 

"The  word  (farme  or ferme),  called  in  Latin  Jirma,  is  a 
compound  word,  and  doth  comprehend  many  things,  and, 
therefore,  by  the  grant  of  a  farme  will  pass  a  messuage 
and  such  lands,  meadow,  pasture,  woods,  etc.,  thereunto 
belonging  or  therewith  used ;  for  this  word  doth  properly 
signify  a  capital  or  principal  messuage,  and  a  great  quan- 
tity of  demesne  thereunto  appertaining."  Sheppard's 
Touchstone,  93. 

The  case  of  Ike  Commonwealth  v.  Carmxdtj  2  Binneyy 
238,  is  not  in  point,  as  far  as  the  facts  are  concerned,  and 
yet  the  remarks  of  the  court  are  useful  as  showing  the 
meaning  of  language. 

A  turnpike  act  provided  that  the  company  should  not 
take  toll  from  any  person  when  passing  from  one  part  of 
his  farm  to  another,  along  said  road.    A  man  lived  on  the 
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tarnpike  upon  six  acres  of  ground,  which  he  fanned,  and 
he  had  another  lot  of  ten  acres  about  a  quarter  of  a  mile 
off,  not  on  the  turnpike,  but  to  travel  which  was  necessary 
ti>  go  from  one  place  to  the  other.  The  question  was, 
should  the  man  pay  toll  ?  The  court  say  that,  in  order  to 
show  there  were  two  farms,  ^'it  must  be  shown  that  it  is 
impossible  for  two  parcels  of  land,  not  contiguous,  to  be 
parts  of  the  farm." 

The  court  also  say:  "It  is  very  common  for  the  propri- 
etors of  farms  to  have  a  piece  of  woodland,  not  contiguous 
to  their  place  of  residence,  but  appurtenant  to  it.  I  see 
no  reason  why  these  different  parcels  of  land  should  not  be 
reckoned  as  one  farm.  There  are  many  cases  where  a 
fs^m  consists  of  detached  parcels  of  land.'' 

Whether  or  not  the  land  in  question  passed  by  the 
devise  must  be  ascertained  by  the  intention  of  the  testator, 
to  be  gathered  from  the  terms  he  has  used,  interpreted  by 
the  light  thrown  upon  them  by  all  the  surrounding  circum- 
stances. In  construing  a  devise,  expressed  in  brief  descrip- 
tive words  like  the  present,  we  are  almost  necessarily  con- 
strained to  look  beyond  the  will,  to  resort  to  evidence 
aliunde,  to  ascertain  what  the  description  embraces.  The 
will  calls  for  and  requires  such  evidence,  in  order  to  apply 
such  description  to  the  estate  intended.  It  may  be  that, 
when  so  applied,  only  one  particular  tract  of  land  is  found 
which  will  answer  the  description,  and  no  ambiguity  re- 
mains. But  if  the  evidence  still  leaves  in  doubt  what 
was  intended,  it  is  a  latent  ambiguity,  and  then,  by  the  es- 
tablished rules  of  law,  evidence  aliunde^  including  parol  ev- 
idence, is  admissible,  showing  the  circumstances  under 
which  the  estate  was  devised,  how  it  was  used,  held,  and 
occupied  by  the  testator,  the  manner  in  which  he  was  ac- 
customed to  regard  it  and  speak  of  it.  Aldrich  v.  Gas- 
kUlj  10  Cush.  155.  Much  evidence  of  this  sort  was  intro- 
duced in  the  present  case,  and  submitted  to  the  court,  to 
draw  all  such  inferences  from  it,  as  a  jury  would  be  re- 
quired and  warranted  to  draw,  upon  the  just  weight  of  the 
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evidence ;  and  upon  a  fall  conBideration  of  this  eyidence^ 
we  are  of  opinion  the  sixty  acres  did  pass  by  the  devise. 

As  has  been  seen,  this  word  farm  is  a  word  of  large  im- 
port,  both  in  England  and  America.  It  is  a  collective 
word,  consisting  of  divers  things  gathered  into  one;  as  s 
messuage,  land  meadow,  pasture  wood,  common,  etc  It 
does  not  follow  that  all  the  parts  must  be  necessarily  coo- 
tiguous  to  constitute  one  whole,  if  the  use  and  occupation 
of  them  by  the  testator  is  such  as  to  show  that  they  all 
composed  one  thing.  Contiguity  is  not  the  sole  control- 
ling fact ;  it  is  only  one  of  a  series  of  facts  leading  to  a 
result,  and  it  may  have  more  or  less  weight  in  determiniog 
that  result. 

The  testator  bought  the  home  farm  in  separate  parcels. 
There  was  no  reason  for  calling  the  said  parcel  bought  as 
a  part  of  the  "  home  farm,"  except  that  the  testator  sa 
treated  and  used  it,  and  so  with  the  second  and  third  par- 
cels. By  parity  of  reasoning,  if  he  treated  and  used  the 
sixty  acres  as  part  of  the  same  body,  it  must  be  held  to  be 
such.     This  he  did. 

The  evidence  in  the  case  is  quite  voluminous,  and  no 
report  of  it  could  be  made  within  reasonable  limits. 
Doubtless  much  of  it  was  incompetent,  but  eliminating  all 
this,  enough  remains  to  show  that  the  testator  meant,  as 
the  court  below  held,  that  this  sixty  acres  of  woodland 
should  go  to  the  devisee. 

Judgment  affirmed. 


SiNOREB  V.  Welch  and  wife. 

1.  A  release  of  the  wife's  inchoate  right  of  dower  is  a  valid  oonsideratioD 

for  a  conveyance  of  property  to  her. 

2.  Such  conveyance  will  not  be  held  fraudulent  and  void  aa  to  the  hat- 

band's creditors,  unless  the  amount  of  consideration  received  is  so  dii- 
proportioned  to  the  value  of  the  wife's  contingent  dower  as  to  be  on* 
reasonable. 
9.  8o  great  is  the  difficulty  of  estimating  the  worth  of  contingent  domr 
rights,  so  uncertain  and  imaginary  are  the  values  which  are  the  i 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1877.  821 

Singree  v.  Welch. 

sary  elements  of  the  computation,  that  the  court  will  not  pronounce 
the  transaction  fraudulent  from  the  fact  that  the  wife  insisted  upon  and 
received  a  sum  greater  than  her  dower,  if  the  facts  do  not  show  mala 
Jides  in  her  or  her  hushand. 

Error  to  the  District  Court  of  Morgan  county. 

Lucius  P.  Marshy  for  plaintiff  in  error : 

I.  The  contingent  right  of  dower  of  the  wife  does  not 
afibrd  a  sufficient  consideration  to  support  the  deed ;  the 
conveyance  is  therefore  voluntary,  and  void  as  to  creditors. 
Weaver  v.  Gregg,  6  Ohio  St.  550. 

II.  If  the  deed  to  the  wife  is  supported  hy  a  sufficient 
consideration,  the  title  taken  by  her  may  be  avoided  by  his 
creditors,  who  were  such  when  the  conveyance  was  made, 
where  there  are  insufficient  assets,  exchisive  of  the  land,  to 
pay  debts.  This  question  is  discussed  in  Schouler's  Do- 
mestic's Relations,  278. 

III.  If  her  contingent  right  of  dower  might  be  the  sub- 
ject of  bargain  and  sale  between  husband  and  wife,  the 
price  she  received  was  so  much  beyond  the  value  of  such 
right  that  it  was  inequitable,  and  she  might  not  therefore 
hold  the  land  against  his  creditors. 

H,  L.  JoneSy  for  defendant  in  error,  claimed  that  an  in- 
choate right  of  dower  was  such  a  valuable  interest  in  land 
as  to  be  the  subject  of  bargain  and  sale.  2  Scribner  on 
Dower,  5-9.  And  that  unless  the  amount  the  wife,  Mrs. 
Welsh,  received  for  her  contingent  right  of  dower  was  dis- 
proportionate and  unreasonable,  the  sale  should  be  sus- 
tained. 

"Wright,  J.  In  1868  James  Singree  recovered,  in  Mor- 
gan county,  two  judgments  against  James  Welch,  and,  in 
1872,  filed  in  the  common  pleas  of  that  county,  the  peti- 
tion in  this  case,  to  subject  equities  in  real  estate. 

Welch  owned  some  land  in  Illinois,  supposed  to  be  worth 
12,500  or  $8,000,  which  was  mortgaged  for  $1,200.  He 
VOL.  XXXII — ^21 
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agreed  to  trade  this  land  with  John  McLucas,  Welch  to 
receive  eighty-six  acres  in  Morgan  county,  and  some  per- 
sonal property.  One-half  of  this  eighty-six  acres  was  to 
pay  the  Illinois  mortgage,  aud  was  deeded  to  the  mortga- 
gee; the  other  half,  forty-three  acres,  is  what  is  sought  to 
be  subjected  to  the  payment  of  the  judgments.  The  trade 
having  been  consummated,  when  it  came  to  making  deeds, 
Mrs.  Mary  Welch  refused  to  sign  the  Illinois  deed,  unless 
the  forty-three  acres,  now  in  dispute,  was  deeded  to  her. 
This  was  done.  It  is  claimed  that  this  was  a  fraudulent 
conveyance  to  the  wife,  and  that  the  land  should  be  sub- 
jected to  the  payment  of  the  judgments,  which  were  for  a 
debt,  contracted  prior  to  the  deed  to  the  wife.  Both  the 
court  of  common  pleas,  and  the  district  court,  on  appeal, 
found  there  was  no  fraud,  and  dismissed  the  petition. 

Fraud  is  not  presumed,  in  courts  of  justice,  but  it  must 
be  proven,  and  to  make  such  proof  evident,  counsel  for 
plaintiff  in  error  argues  thus.  Mrs.  Welch  refused  to  sign 
the  deed  for  the  Illinois  lands,  conveying  her  dower,  unless 
one-half  of  the  Morgan  county  lands,  or  forty-three  acres, 
were  deeded  to  her.  The  Illinois  land  was  worth  $3,000; 
her  dower  therein,  considering  the  ages  of  her  husband 
and  herself,  was  worth  little  over  $200,  therefore  she  got, 
for  her  release  of  dower,  this  forty-three  acres,  said  to  be 
worth  $1,000,  a  value  so  disproportioned  to  her  dower  in- 
terest, as  to  be  a  fraud  on  her  husband's  creditors. 

Before  we  can  set  aside  such  a  transaction  as  this,  we 
must  certainly  be  able  to  see  that  there  was  some  fraud, 
either  in  intent  or  in  fact,  in  the  husband,  directly  or  indi- 
rectly. If  the  facts  themselves  do  not  make  a  case  of  fraud, 
an  intent  or  purpose  of  fraud,  on  the  part  of  any  other  per- 
son than  the  husband,  would  be  nothing  to  the  purpose. 
Now  as  to  the  original  transaction,  or  contract  for  the  trade, 
there  could  have  been  no  fraud  either  in  fact  or  intent,  as 
far  as  the  husband  was  concerned.  He  sold  his  land  in  Il- 
linois, and  a  large  part  of  the  proceeds  went  to  pay  hia 
debts.  So  fur,  at  least,  \ie  acted  with  propriety.  Then,  in 
payment,  he  also  received  some  sheep,  hay,  corn,  and  per- 
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sonal  property,  thus  bringing  within  this  state  assets  which 
would  be  liable  to  the  payment  of  his  debts.  We  can  not, 
therefore,  see  in  this,  any  evidence  of  fraud. 

But,  after  this  agreement  for  tra'de  had  all  been  completed, 
and  when  deeds  were  to  be  executed,  the  wife,  in  order  tt) 
protect  her  rights,  insisted  that  she  would  not  sign,  unless 
the  lands  in  question  were  conveyed  to  her.  Had  she  not 
a  right  to  do  this?  Was  there  any  power,  legal  or  other- 
wise, or  any  consideration,  moral  or  equitable,  that  would 
coerce  her  signature  against  her  will?  It  can  not  be  said, 
in  this  state  at  least,  that  a  married  woman  is  not  a  free 
agejit  as  to  her  separate  property  and  dower  rights.  Is  she 
otherwise  circumstanced  than  would  be  a  man  called  upon 
to  sell  his  real  estate  ?  If  he  insists  upon  a  price,  which 
may  be  disproportioned  in  point  of  value,  and  that  price  is 
given,  can  any  one  charge  him  with  fraud?  Had  not  this 
Woman  the  right  to  say:  "You  may  have  my  signature 
upon  my  own  terms,  otherwise  you  shall  not  have  it  at  all." 

But,  it  is  said  that  such  a  holding  might  enable  an  em- 
barrassed husband,  to  secure  to  himself  independence, 
through  the  agency  of  his  wife,  while  his  creditors  re- 
mained unsatisfied.  To  this  it  might  be  sufficient  to  reply, 
that  in  the  case  before  us,  no  trace  of  the  husband's  influ- 
ence in  this  direction  anywhere  appears,  and  it  is  not  even 
claimed  in  argument.  In  fact,  the  impression  left  upon 
reading  the  record  is,  that  the  stand  the  wife  took  was  not 
induced  by  the  husband,  for  it  seems  that  he  had  already 
made  the  trade,  and  only  when  the  deed  was  taken  to  her 
for  execution,  did  she  first  make  her  terras  known.  This 
would  seem  to  be  the  fair  interpretation  of  her  own  testi- 
mony. And  right  here  it  might  be  well  to  allude  to  the 
advantage  a  trial  court  has  over  a  court  of  error,  in  seeing 
and  hearing  witnesses.  A  small  knowledge  of  human  na- 
ture would  enable  a  court,  with  the  parties  before  them,  to 
determine,  as  between  husband  and  wife,  who  exercised 
control,  and  whether  or  not  the  wife  was  a  mere  passive  in- 
strument, in  the  hands  of  a  master  mind,  to  perpetrate 
fraud.  Both  were  witnesses,  and  the  plaintiff  did  not  as- 
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certain  from  them  that  there  was  any  concerted  arrange- 
nient  upon  the  subject.  But  it  is  not  necessary  to  leave 
the  matter  here.  For  the  purposes  of  this  case  it  may  be 
conceded,  that  if  the  wife  claimed  and  received  for  her 
rights,  in  her  husband's  estate,  an  amount  so  entirely  dis- 
proportioned  to  its  value,  as  to  be  altogether  unreasonable, 
and  shocking  to  the  moral  sense,  she  might  be  held,  as  in 
the  nature  of  a  trustee  for  her  husband's  creditors,  and  the 
remarks  already  made  may  be  considered  as  subject  to  this 
limitation.  Is  there  then  such  a  disproportioued  ratio  of 
values  as  to  indicate  a  fraud  ? 

It  is  claimed,  as  has  been  said,  that  the  Illinois  land  was 
worth  $3,000 ;  her  dower  therein  was  worth,  say  plaintiff's 
counsel,  only  $230,  and  she  received  the  forty- three  acres 
supposed  to  be  worth  $1,000.     In  the  first  place,  it  will  be 
seen  that  all  these  figures  are  estimated  merely,  based  upon 
probabities  of  life  and  death.    Had  her  husband  died  the 
day  before  he  sold  the  Illinois  land,  her  dower  therein 
might  have  been  much  more  then  the  amount  estimated. 
That  is,  had  the  land  been  in  this  state.     But  it  was  not. 
It  was  in  Illinois,  and  what  the  dower  laws  of  that  state 
are,  we  do  not  know  as  the  record  does  not  show.    For 
aught  we  can  telU  she  may  have  been  entitled  to  a  half,  in 
fee  or  for  life,  or  any  other  amount.    Therefore  the  estimates 
of  counsel  are  entirely  at  fault,  when  they  attempt  to  put  a 
value  upon  'a  dower  right,  not  knowing  what  that  right  is. 
It  may  be  that  in  Illinois,  in  a  certain  event,  she  might 
have  had  a  homestead,  in  addition  to  her  dower. 

What  estimate  can  we  make  of  the  value  of  her  rights 
in  Ohio?  The  eighty-six  acres  in  Morgan  county,  ex- 
changed for  the  Illinois  lands,  seems  to  have  been  valued 
at  $2,500.  She  therefore  had  an  inchoate  right  of  dower  in 
all  this.  A  part  is  sold,  with  her  consent,  leaving  only  the 
forty-three  acres,  worth  $1,000,  and  this  is  all  the  husband 
has.  What  rights  had  his  creditors  in  this  property? 
Clearly  they  could  not  touch  his  homestead,  of  $500.  So 
that  there  is  only  left  as  against  creditors,  in  point  of  fact, 
$500  liable  to  debts.     This  she  receives,  as  the  considera- 
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tion  for  her  release  of  her  entire  interest  in  all  her  husband's 
property.  It  is  an  error  therefore  to  say  that  as  against 
creditors,  she  has  received  $1,000.  When  we  consider  how 
uncertain  all  estimates  must  necessarily  be  as  to  the  value 
of  her  inchoate  interests,  depending  upon  contingencies 
that  make  it  almost  impossible  of  certam  ascertainment, 
we  are  unable  to  say  that  the  consideration  of  $500  is  so 
grossly  inadequate  as  to  amount  to  a  fraud.  At  all  events 
two  courts,  with  the  witnesses  before  them,  have  been  un- 
able to  arrive  at  such  a  conclusion,  and  we  can  not  say  that 
they  clearly  and  palpably  erred  as  against  the  evidence. 

We  have  adopted  the  figures  generally  as  used  by  plaint- 
iff's counsel,  and  not  averring  their  absolute  accuracy,  they 
at  least  are  not  exaggerated  in  favor  of  the  wife.  Nor  have 
we  taken  into  account  the  Illinois  mortgage  of  $1,200,  for  in 
case  the  husband  satisfied  this  mortgage,  her  dower  would 
extend  to  the  whole.  This  he  did.  And  again,  if  she 
signed  that  mortgage  without  receiving  any  consideration, 
she  might  have  been  justified  in  claiming  a  recompense  for 
it,  in  the  trade  subsequently  made. 

Counsel  claim  that  the  contingent  right  of  dower  does 
not  afibrd  a  sufficient  consideration  to  support  the  deed, 
and  it  is  therefore  voluntary  and  void  as  to  creditors,  re- 
ferring the  court  to  Weaver  v.  Gregg,  6  Ohio  St.  550,  the 
language  of  which  is :  "  She  has  a  contingent  possibility 
of  interest  in  it,  which  may  be  released,  but  no  property, 
no  actual  interest  in  it,  which  is  the  subject  of  grant  or 
assignment."  If  she  may  "  release  "  her  dower,  she  may 
certainly  do  so  for  a  consideration,  and  refuse  to  do  it 
without  one.     2  Scribner  on  Dower,  7. 

In  Weaver  v.  Gregg,  it  was  held  that  a  sale  in  partition 
cut  off  the  wife's  inchoate  right  of  dower,  and  the  reason 
given  is  that  dower  is  not  the  result  of  contract,  but  the 
creature  of  positive  law,  founded  on  reasons  of  public  policy, 
and  subject,  while  it  remains  inchoate,  to  such  modifications 
and  qualifications  as  legislation  may  impose.  We  can  very 
easily  understand  that  if  the  legislature  have  given  dower, 
the  legislature  may  take  it  away,  but  no  law  has  yet  said 
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that  a  married  woman  can  be  compelled  to  sign  a  deed. 
The  fact  that  this  inchoate  right  may  be  cut  off  by  certsun 
judicial  proceediags,  such  as  partition,  or  appropriation 
for  public  purposes,  does  not  tend  to  show  that  the  right  is 
not  a  valuable  one.  Every  body  knows  that  it  is,  for  peo- 
ple will  not  buy  real  estate  without  a  proper  release.  The 
fact  that  the  wife  may  never  realize  anything  from  it,  bj 
reason  of  dying  before  her  husband,  does  not  prove  it 
worthless,  any  more  than  the  prospects  of  an  heir  are  worth- 
less in  view  of  the  contingency  of  his  death  before  his 
ancestor. 

In  Quarks  v.  iaey,  4  Munf.  251,  it  is  held  as  follows : 
"Although  it  is  not  competent  to  a  husband,  after  bis  mar- 
riage, to  defeat  or  obstruct  his  creditors,  by  selling  or  ex- 
clianging  his  property  and  taking  a  conveyance  of  the 
money  or  other  property  received  therefor,  to  the  use  or  for 
the  benefit  of  his  wife  and  family  (such  conveyances  being 
deemed  voluntary  and  fraudulent  as  to  creditors);  yet  the 
case  may  bo  otherwise  in  relation  to  so  much  of  such 
money  or  other  property  as  goes  to  compensate  the  just 
interests  of  the  wife.  If,  therefore,  the  wife  relinquish  her 
right  of  dower  in  other  land,  in  consideration  of  such  con- 
veyance, the  value  of  such  dower  ought  to  be  saved  to  her 
in  opposition  to  the  claims  of  her  husband's  creditors."  In 
this  case  the  transaction  was  at  the  instance  of  her  hus- 
band. Ballard  v.  BriggSj  7  Pick.  583 ;  Nims  v.  Bigelow, 
45  N.  H.  343 ;    Ward  v.  Crotty,  4  Met.  (Ky.),  59. 

In  Hoot  V.  Sorrelly  11  Ala.  386,  the  syllabus  is:  "Where 
the  wife,  as  an  inducement  to  release  her  contingent  right 
of  dower,  stipulates  for  the  settlement  of  personal  property 
to  her  separate  use,  which  is  worth  half  as  mnch  as  the 
lands  are  sold  for,  the  transaction  will  not  be  adjudged 
void,  in  the  absence  of  proof  implicating  the  wife  in  a  want 
of  good  faith,  merely  because  the  property  settled  is  of  • 
greater  value  than  the  consideration  given  for  the  settle- 
ment." 

This  case  was  fully  argued  and  elaborately  decided,  and 
it  was  held  that  the  release  of  contingent  dower,  clearly  is 
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BufBcient  consideration  for  a  settlement,  and  that  although 
she  received  more  than  the  value  of  her  dower,  even  had 
it  been  a  vested  interest,  this  alone  can  not  be  held  to  be 
fraudulent.  "  Her  contingent  right  could  only  be  acquired 
by  her  relinquishment.  If  in  good  faith  she  placed  an  es- 
timate upon  it,  far  beyond  its  true  value,  we  know  of  no 
warrant  for  the  imputation  of  males  fides.  It  can  not  be 
predicated  of  the  disparity  in  value  between  what  she 
yielded  up  and  what  she  received  in  return.  The  diiFer- 
ence  is  not,  under  the  circumstances  of  the  case,  so  great 
as  to  shock  the  common  sense  of  mankind  and  furnish  in 
itself  conclusive  evidence  of  fraud.  If  fraud  is  not  a  nec- 
essary deduction,  then  the  irregularity  between  the  prop- 
erty settled  and  the  consideration  for  the  settlement  will 
not  authorize  a  court  of  equity  to  set  it  aside." 

The  court  further  say  :  "  If  the  wife,  in  relinquishing  her 
contingent  interest,  may  stipulate  for  an  equivalent,  what 
rule  inhibits  her  from  making  the  best  bargain  she  can, 
consistently  with  honesty  and  fair  dealing  ?  Equity  will 
not  adjust  with  the  most  exact  scales  (even  were  it  possi- 
ble) the  relative  value  of  the  interest  renounced,  and  the 
money  or  other  thing  given  for  it.  The  diflSiculty  of  esti- 
mating the  worth  of  a  right  of  dower,  which  may  or  may 
not  attach  the  uncertain,  immaginary,  and  fluctuating 
value  of  land  in  this  county,  all  considered,  should  induce 
much  hesitation  before  any  tribunal  would  pronounce 
against  a  transaction  like  the  present,  merely  because  the 
wife  received  an  immediate  interest  of  greater  market  value 
than  her  dower  would  have  been,  had  it  actually  vested  in 
possession.  We  repeat  that  she  might  not  thus  have  ap- 
preciated it.  The  eiFect  of  fraud,  in  fact,  would  be  to  di- 
vest the  wife  even  of  an  equivalent ;  the  proof,  therefore, 
should  be  most  convincing  to  establish  it."  Harvey  y. 
Alexander^  1  Rand.  219 ;  Caldwell  v.  Bower,  17  Mo.  564 ; 
Taylor  v.  Moore,  2  Kand.  573 ;  Garlick  v.  Strong,  3  Paige, 
440. 

In  view  of  the  whole  case,  therefore,  we  are  unable  to 
discover  that  a  fraud  has  been  perpetrated,  with  that  en- 
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tire  clearness  which  would  justify  us  in  interfering  with 
the  findings  of  the  court  below,  and  the  judgment  will  be 
aflSirmed. 

Judgment  affirmed. 


The  Pittsburg,  Cincinnati  and  St.  Louis  Railway  Co,  v, 
Martha  Porter,  Adm'x  of  Andrew  J.  Porter. 

1.  Where  no  exception  is  taken  at  the  trial  to  the  charge  of  the  coart  to  the 

jury,  a  judgment  will  not  be  reversed,  on  error,  upon  the  mere  ground 
of  error  in  the  charge,  without  reference  to  the  merits  of  the  whole 
case. 

2.  Where,  however,  the  whole  evidence  is  made  part  of  the  record,  and  it 

appears  that  the  verdict  is  contrary  to  law,  the  overruling  of  a  motioD 
for  a  new  trial  on  that  ground,  may  be  reviewed,  on  error,  though  no 
exception  was  taken  to  the  ruling  of  the  court. 

8.  The  mere  fact  that  a  juror  in  a  civil  case  drank  intoxicating  liquor  dur- 
ing an  adjournment  of  the  court  while  the  trial  was  in  progress,  is  not 
a  sufficient  reason  for  granting  a  new  trial,  unless  there  be  reason  to 
suspect  it  may  have  had  some  influence  on  the  final  result  of  the  case. 

4.  Any  attempt  on  the  part  of  the  prevailing  party  or  his  attorney  in  the 
case,  to  corrupt  a  juror,  though  it  be  not  shown  to  be  successful,  is  a 
good  ground  for  a  new  trial. 

6.  Where  it  appears  that  during  the  progress  of  a  trial,  the  prevailing 
party  or  his  attorney  has  furnished  intoxicating  liquors  to  a  juror,  it  is 
a  good  ground  for  a  new  trial,  unless  it  is  clearly  shown  that  it  was  not 
intended  to  influence  his  action  in  the  case,  and  that  it  had  no  influence 
on  his  mind  as  a  juror. 

Error  to  the  District  Court  of  Jefferson  county. 

J.  Dunbar,  for  plaintiff  in  error,  claimed  that  the  conrt 
erred  in  not  granting  a  new  trial  for  the  misconduct  of  the 
juror,  Maxwell,  and  of  counsel  for  plaintiff  below,  and 
cited  Weis  v.  The  State,  22  Ohio  St.  488 ;  People  v.  Douglass, 
4  Cow.  26 ;  Brant  v.  Fowler,  7  Cow.  562 ;  State  v-  BaUard, 
16  N.  H.  139 ;  Commonwealth  v.  Boby,  12  Pick.  517 ;  StaU 
V.  Baldy,  17  Iowa  41 ;  27  Iowa,  494. 

Trainer  ^  Cook,  J.  Mc  Clave,  and  W.  P.  Says,  for  defend- 
ant in  error,  said  there  was  no  error  in  refusing  a  new  trial 
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on  the  ground  of  misconduct  of  juror  and  counsel.  Ver- 
dicts are  not  set  aside  or  new  trials  granted  for  trivial  cause 
of  this  character.  In  the  language  of  Hilliard  on  New 
Trials,  "A  new  trial  will  not  be  granted  on  account  of  the 
misconduct  of  a  juror  which  has  been  no  injury  to  either 
party."  Hilliard  on  New  Trials,  p.  40,  ch.  3,  §4;  same  p., 
165,  ch.  10,  §8.  Also,  Newel  v.  Ayers^  32  Maine,  334; 
White  V.  Wood,  8  Cush.  413 ;  Smith  v.  Powers,  15  N.  H. 
546 ;  Aiken  v.  Morris^  4  Zabr.  538;  McCarty  v.  McCariy,  4 
Rich.  594 ;  Johnson  v.  Porter,  2  Harring,  325 ;  Vonn  v. 
Dotson,  2  Swan,  848;  Helton  v.  Southwick,  5  Shep.  308; 
Lustey  v.  State,  11  Humph.  169 ;  Boe  v.  State^  11  Humph. 
491 ;   Wright  v.  Burchfield,  8  Ohio,  55. 

Day,  J.  The  original  action,  being  authorized  by  statute, 
"was  brought  in  the  Court  of  Common  Pleas  of  Jefferson 
county,  by  the  administratrix  of  the  estate  of  Andrew  J.  Por- 
ter, deceased,  against  the  railway  company,  to  recover  dam- 
ages sustained  by  the  death  of  decedent,  occasioned  by  the  al- 
leged negligence  of  the  servants  of  the  company  in  run- 
ning one  of  its  trains. 

Judgment  was  rendered  against  the  company,  and  the 
district  court,  on  error,  affirmed  the  judgment.  This  peti- 
tion in  error  is  prosecuted  to  reverse  these  judgments. 

A  reversal  is  sought  chiefly  for  error  in  overruling  a  mo- 
tion for  a  new  trial.  Four  grounds  are  relied  upon  in  argu- 
ment :  1.  That  the  court,  on  the  trial,  admitted  improper 
evidence.  2.  That  the  verdict  was  against  the  law,  and 
was  not  sustained  by  the  evidence.  8.  That  the  court 
erred  in  the  charge  given  to  the  jury.  4.  For  misconduct 
of  a  juror,  and  of  one  of  the  counsel  for  the  prevailing 
party. 

1.  The  evidence  excepted  to  related  to  the  speed  of  the 
train  shortly  before  it  reached  the  place  of  the  injury  com- 
plained of.  It  was  given  in  connection  with  what  the  con- 
ductor of  the  train  said  about  it,  and  was  not  clearly  inad- 
missible. At  most,  it  was  only  immaterial ;  and  the  court, 
in  its  final  charge,  so  instructed  the  jury.    It  is,  moreover. 
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manifest  from  the  whole  record  that  the  company  could 
not  have  been  prejudiced  by  the  ruling  of  the  court  in  ad- 
mitting the  evidence.  The  judgment  can  not,  then,  be  re- 
versed on  this  ground.     Thayer  v.  Luce^  22  Ohio  St.  62. 

2.  Upon  the  overruling  of  the  motion  for  a  new  trial,  a 
bill  of  exceptions  .was  taken  which  embodied  all  the  evi- 
dence. Looking  to  the  whole  evidence,  we  do  not  regard 
the  verdict  as  being  so  manifestly  against  the  law  and  evi- 
dence as  to  warrant  a  reviewing  court  to  reverse  the  judg- 
ment on  that  ground. 

We  do  not  deem  it  important  to  state  more  fully  the 
grounds  of  our  conclusion;  for  in  addition  to  a  review  of 
a  mass  of  testimony,  it  would  involve  merely  a  reconsid- 
eration of  questions  which  have  been  discussed  and  settled 
in  numerous  reported  cases  upon  the  same  subject 

8.  No  exception  was  taken  at  the  trial  to  the  charge  of 
the  court ;  nor  was  any  alleged  error  therein  made  a  ground 
of  the  motion  for  a  new  trial.  There  is,  then,  no  founda- 
tion for  claiming  a  reversal  of  the  judgment  solely  upon 
the  ground  that  the  court  erred  in  the  charge  to  the  jury, 
without  reference  to  the  whole  merits  of  the  case.  Where, 
however,  the  whole  evidence  is  made  part  of  the  record, 
and  it  appears  that  the  verdict  is  contrary  to  law,  the  over- 
ruling of  a  motion  for  a  new  trial  may  be  reviewed,  on 
error,  for  that  reason,  though  no  exception  was  taken  to 
the  ruling  of  the  court.  There  is,  then,  nothing  for  re- 
view in  relation  to  the  charge  of  the  court  other  than  what 
was  considered  under  the  general  objection,  that  the  ver- 
dict was  against  the  law.  Kline  v.  Wynnes  10  Ohio  St..223; 
Mowry  v.  Kirk,  19  Ohio  St.  375. 

4.  As  to  the  alleged  misconduct  of  a  juror  and  the  coun- 
sel of  the  prevailing  party,  the  evidence  relied  upon  in 
support  of  the  motion  for  a  new  trial  shows,  that,  after  an 
adjournment,  about  ten  o'clock  at  night,  during  the  pro- 
gress of  the  trial  and  before  the  case  was  finally  submitted 
to  the  jury,  one  of  the  jurors  and  one  of  the  counsel  for 
the  plaintiff  below,  on  the  way  to  their  respective  lodgings, 
casually  met,  and,  while  passing  a  saloon,  the  attorney  re* 
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marked  that  he  was  tired,  and  thought  he  would  take  a 
glass  of  ale,  and  asked  the  juror  if  he  drank  ale;  on  re- 
ceiving an  affirmative  reply,  he  invited  him  to  go  in  and 
join  him  in  taking  a  glass  of  ale,  which  they  did,  remain- 
ing there  about  five  minutes,  drinking  but  a  single  glass 
each,  dunng  which  time,  nor  at  any  time  while  they  were 
together,  was  any  allusion  made  to  the  case.  The  evidence 
further  tended  to  show  that  neither  the  drinking  nor  con- 
versation between  them  had  any  influence  in  the  case,  and 
that  the  whole  transaction  was  merely  casual  and  without 
any  evil  intent  on  the  part  of  either  the  juror  or  the  at- 
torney. 

Tlie  rigor  of  the  ancient  rule  in  regard  to  jurors  eating 
and  drinking,  the  reason  for  it  having  ceased,  has  passed 
away.  Still,  inasmuch  as  intoxicating  drinks  may  so 
easily  disqualify  them  for  an  intelligent  discharge  of  their 
duties,  courts  are,  in  all  cases,  jealous  of  their  use  by 
jurors ;  and  some  of  high  authority,  refusing  to  draw  a  line 
short  of  total  abstinence,  have  held  that  the  drinking  of 
spirituous  liquors  by  a  juror,  during  the  progress  of  a  trial, 
is  a  sufllcient  ground  for  setting  a  verdict  aside.  But  more 
generally,  the  stringency  of  this  rule  has  been  so  far  re- 
laxed, that  the  mere  fact  of  drinking  spirituous  liquors  by 
a  juror  in  a  civil  case  during  an  adjournment  of  the  trial, 
though  censurable,  is  hot  regarded  a  sufficient  reason  for 
overturning  a  verdict,  unless  there  be  some  reason  to  sus- 
pect it  may  have  had  some  influence  on  the  final  result  of 
the  case ;  for  otherwise  an  innocent  party  would  be  pun- 
ished for  the  censurable  conduct  of  another  person,  which 
has  occasioned  no  injury  to  either  party.  Wilson  v.  Abra- 
hams, 1  Hill,  207;  Hilliard  on  New  Trials,  204,  ch.  10,  §  8. 

But  the  present  case  involves  the  further  element,  that 
intoxicating  drink  was  taken  by  a  juror  upon  the  invita- 
tion and  at  the  expense  of  the  attorney  for  the  prevailing 
party. 

Here,  again,  authorities  are  not  wanting  to  sustain  the 
ancient  rule,  that  if  jurors  eat  or  drink  at  the  cost  of  the 
party  for  whom  they  afterwards  find,  it  disannuls  their  ver- 
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diet.  Wilson  v.  Abrahams^  supra;  Walker  v.  Hunter,  17 
Geo.  414.  More  especially  the  least  attempt  on  the  part 
of  the  prevailing  party  or  his  attorney,  to  influence  or  cor- 
rupt a  juror,  though  it  be  not  successful,  is  held  to  have  the 
effect  to  vitiate  a  verdict  rendered  in  his  favor,  as  a  just  pun- 
ishment for  his  misconduct.  The  rule  is  founded  in  public 
policy,  the  better  to  preserve  the  purity  of  trial  by  juiy. 
Hilliard  on  New  Trials,  202,  ch.  10,  §  6.  "But  if  the  act 
done  was  a  mere  accident  or  inadvertence,  without  any  im- 
proper design ;  and  if  it  can  be  safely  assumed  that  it  had 
no  improper  influence  on  the  mind  of  the  jurors,  in  snch 
ease  there  can  be  no  just  or  reasonable  ground  to  disturb 
the  verdict."  Vaughn  v.  Dotson,  2  Swan,  348..  Accord- 
ingly, it  has  been  held,  that  the  casual  treating  of  a  juror 
by  the  prevailing  party  or  one  in  his  employ,  without  any 
design  to  bias  or  influence  him,  where  there  is  no  cause  to 
believe  that  the  juror  was  influenced  by  the  occurrence,  is 
not  a  ground  for  a  new  trial.  Hilliard  on  New  Trials,  204, 
ch.  10,  §  8. 

It  has,  therefore,  been  maintained  that  the  sufliciency  of 
such  ground  for  a  new  trial  must,  in  each  particular  case, 
be  left  to  the  discretion  of  the  court  to  which  the  motion 
for  a  new  trial  is  made.  Nor  is  this  view,  in  a  limited 
sense,  opposed  to  the  provisions  of  the  code  of  civil  pro- 
cedure. Section  297  declares  that  a  verdict  "  shall  be  va- 
cated and  a  new  trial  granted,  on  the  application  of  the 
party  aggrieved,  for  any  of  the  following  causes,  affecting 
materially  the  substantial  rights  of  such  party."  "  Mis- 
conduct of  the  jury  or  prevailing  party"  is  one  of  the 
causes  enumerated.  But  whether  the  misconduct  affects 
"  materially  the  substantial  rights  of  the  party,"  must  be 
determined  by  the  court  upon  the  facts  of  each  particular 
case.  While  such  determination  must  of  necessity  rest 
largely  in  the  discretion  of  the  court ;  it  must  still  be  a  ju- 
dicial discretion,  controlled  by  the  law  affecting  the  sub- 
stantial rights  of  the  party.  Since,  then,  the  determina- 
tion in  each  case  must  depend  upon  the  view  taken  of  the 
facts  adduced  in  support  of  the  motion,  where  the  decision 
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does  not  clearly  cooflict  with  the  law  as  applied  to  the 
plain  facts  of  the  case,  the  ruling  of  the  court  upon  well- 
settled  principles  can  not  be  reversed. 

That  the  right  of  the  parties  in  a  jury  trial,  to  have  an 
impartial  and  unbiased  jury,  is  a  substantial  right,  can  not 
bo  questioned ;  and  it  is  equally  clear,  that  any  tampering 
with  jurors,  during  the  adjournments  of  a  trial,  for  the  pur- 
pose of  influencing  their  decision,  where  it  has  that  eifect, 
materially  aftects  that  right.  Moreover,  any  attempt  of  a 
party  to  corrupt  the  jurors  is  an  invasion  of  the  other 
party's  right ;  for  he  ought  not  to  be  subjected  to  the  haz- 
ard of  having  them  biased  against  him;  nor  to  the  task  of 
proving  that  he  has  been  prejudiced  thereby,  for,  from  the 
nature  of  the  case,  it  might  be  impossible  to  be  shown 
otherwise  than  by  the  jurors  themselves,  who,  for  reasons 
of  public  policy,  are  in  general  only  competent  as  wit- 
nesses to  sustain,  and  not  to  invalidate  their  verdict.  Weis 
v.  The  State,  22  Ohio  St.  486. 

The  mere  fact  of  treating  jurors  by  a  party  during  the 
progress  of  a  trial,  as  we  have  seen,  so  far  evinces  a  pur- 
pose to  influence  them,  that,  unexplained,  it  is  held  to  be  a 
ground  for  vacating  a  verdict  rendered  in  his  favor. 

Where,  therefore,  a  party  or  his  attorney  is  guilty  of 
such  misconduct,  the  case  comes  within  the  provisions  of 
the  statute,  requiring  a  verdict  in  his  favor  to  be  vacated 
on  the  application  of  the  party  aggrieved. 

The  rule  to  be  adduced,  then,  from  these  considerations, 
is,  that  where  it  appears  that  during  the  progress  of  a  trial, 
the  prevailing  party,  or  his  counsel  in  the  case,  has  fur- 
nished intoxicating  liquors  to  a  juror,  it  is  a  good  ground 
for  a  new  trial,  unless  it  is  shown  that  it  was  not  intended  to 
influence  his  action  in  the  case,  and  that  it  had  no  influ- 
ence on  his  mind  as  a  juror. 

Applying  this  rule  to  the  case  made  on  the  motion  for  a 
new  trial  in  the  present  case,  we  can  not  say  that  the  court 
erred  in  overruling  the  motion.  It  is  quite  apparent  that 
the  treating  of  the  juror  was  casual  and  not  intended  to 
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bias  his  action,  and  that  it  had  no  improper  iuflaence  oq 
his  mind  as  a  juror. 

Judgment  affirmed. 


Ratliff  v.  Warner. 


The  residuary  clause  of  a  will  was  in  these  words ;  ^  I  bequeath  to  my 
daughters,  Mary  Ann  and  Eliza,  and  their  heirs,  all  the  residue  of  my 
estate,  real,  personal,  and  mixed,  in  equal  shares ;  and  in  case  the  amd 
Eliza  shall  decease  without  law/id  heirs  of  her  body^  her  share  to  pass  to 
the  said  Mary  Ann  Hunter  and  her  heirs."  The  estate  was  settled  up, 
leaving  a  residuum  in  money,  which,  in  pursuance  of  the  will  was 
equally  divided  between  the  two  daughters  who  were  then  living. 
Hary  Ann  died,  leaving,  as  heirs,  two  children.  Afterward  Eliza  died 
without  heirs  of  her  body.    Held, 

1.  In  the  absence  of  anything  in  the  will  to  the  contrary,  it  was  the  duly 

of  the  executor,  upon  the  settlement  of  the  estate,  to  make  distribution 
as  therein  expressly  directed,  and  such  distribution  was  a  proper  and 
complete  administration  of  his  trust  in  relation  to  such  bequest. 

2.  Whether  the  bequest  over,  on  the  death  of  Eliza  without  heirs  of  ker 

body,  is  void,  because  inconsistent  with  the  bequest  to  her  and  her  hein, 
or  was  valid.     Qucere. 
8.  But  if  valid,  they,  and  not  the  personal  representatives  of  the  testator, 
are  the  proper  plaintiffs,  to  assert  their  rights,  after  final  distribution  of 
auch  bequest  as  directed  by  the  will. 

Error  to  the  District  Court  of  Trumbull  county. 

The  facts  necessary  to  be  stated  are  found  in  the  opinion. 

H.  H.  MoseSy  for  plaintiff  in  error. 

It  is  evident  that  Preston  Thayer' did  not  intend  to  be- 
queath to  Eliza  Thayer,  absolutely  and  unconditionally,  one- 
half  of  all  the  residue  of  his  estate.  On  the  contrary,  it 
was  his  intention  that  she  should  have  the  property  abso- 
lutely, only  upon  the  contingency  that  she  "  had  lawful 
heirs  of  her  body  "  at  the  time  of  her  death.  If  she  should 
die  without  "  lawful  heirs  of  her  body,"  it  was  clearly  the 
intention  of  the  testator  that  she  should  take  but  a  life  es- 
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tate.     This  being  the  case,  we  may  say  that  the  limitation 
over  amounted  to  an  executory  devise  of  the  share  of  Eliza 
to  Mary  Ann  Hunter  and  her  heirs.     Whatever  may  have 
been  the  rule  in  an  early  day,  there  can  be  no  doubt  that  at 
the  present  time  there  may  be  a  bequest  of  personal  prop- 
erty, including  money,  for  life,  which  is  good  as  an  execu- 
tory devise.    2  Kent's  Com.  352;  Redfield  on  Wills,  Ist 
part,  679;  Germ.an  v.  German^  27  Penn.  St.  116;  Marston 
V.  Carter,  12  N.  H.  159;  Field  v.  Hitchcock,  17  Pick.  182; 
Homer  v.  Shelton,  2  Met.  194  ;  Smith  v.  Bell,  6  Pet.  68  ; 
Redfield  on  Wills,  2nd  part,  653, 654  ;    Wescott  et  aL  v.  Cady 
et  al.^  5  Johns.  Chron.  334 ;  Rathburn  v.  Dyckman  et  aL,  3 
Paige,  9 ;  Baxter,  AdrrCr  v.  Bowyer  et  aL,  19  Ohio  St.  490  ; 
Huston  V.  Craighead  et  aL,  23  Ohio  St.  198. 

It  may  be  claimed  that  the  words  "  shall  decease  without 
lawful  heirs  of  her  body,"  contained  in  this  will,  are  of  the 
Bame  import  as  '^  die  without  issue,''  or  "  die  without  heirs 
of  her  body,"  and  if  so,  that  then  the  bequest  to  Eliza  gave 
her  the  entire  property,  and  that,  therefore,  the  limitation 
over  is  void  by  way  of  an  executory  devise,  being  founded 
on  an  indefinite  failure  of  issue,  and  therefore  too  remote. 
While  we  admit  that  the  rule  in  England  has  been,  and 
now  is,  in  the  absence  of  any  statute  upon  the  subject,  that 
words  of  like  import  with  the  last  aforesaid  are  construed 
in  reference  to  real  estate  as  meaning  a  failure  of  issue 
whenever  it  shall  happen,  and  not  a  failure  of  issue  at  the 
death  of  the  first  taker,  and  the  limitation  over  void  for 
remoteness  ;  yet  we  say  that  that  rule  has  never  been 
adopted  in  this  state,  but,  on  the  contrary,  has  been  dis- 
tinctly repudiated.  Parish  Heirs  v.  Ferris  et  aL,  6  Ohio 
St.  563. 

The  rule  at  common  law  has  always  been,  that  if  the 
limitation  over  is  to  "  issue,"  or  heirs  living  at  the  death  of 
the  first  taker,  the  limitation  over  is  not  too  remote,  but 
good  as  an  executory  devise.  4  Kent's  Com.  276 ;  2  Red- 
field  on  Wills,  657,  658;  54  Penn.  St.  97;  13  N.  Y.  273; 
Tyson  v.  Blake,  22  N".  Y.  558. 

It  is  also  claimed  that  the  terms  of  the  bequest  to  Eliza, 
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and  the  nature  of  it  is  such  that  it  invests  her  with  the  ab- 
solute ownership  of  the  money,  with  full  right  and  author- 
ity to  dispose  of  the  whole,  and  use  it  as  she  should  see  fit; 
and  that,  therefore,  the  subsequent  clause  of  limitation  over 
to  Mary  Ann  Hunter  and  her  heirs,  is  void,  being  incon- 
sistent with  the  former  estate  granted.  This,  however,  is 
giving  a  construction  to  the  will  not  warranted  by  the  rales 
of  law.  It  would  be  construing  the  will  by  a  single  clause, 
without  regard  to  any  other  portion  of  the  will ;  whereas, 
the  correct  rule  is  to  construe  the  will  so  as  to  give  effect  to 
each  and  every  part  of  the  will,  and  to  carry  out  the  intent 
of  the  testator,  and  to  ascertain  that  intent.  The  whole 
will  should  be  considered  together,  and  as  a  whole.  Bax- 
ter V.  Bower,  19  Ohio  St.  491 ;  Smith  v.  Buell,  6  Pet.  68. 

In  the  light  of  these  authorities,  we  think  there  can  be 
no  doubt  but  that  Eliza  Thayer  took  only  a  life  estate  in 
the  money  she  obtained  from  the  estate  of  Preston  Thayer, 
and  that  the  limitation  over  to  Mary  Ann  Hunter  and  her 
heirs  is  good. 

The  second  question  presented  is  as  to  who  is  entitled  to 
sue  for  and  recover  this  bequest  to  Mary  Ann  Hunter  and 
her  heirs.  If  it  is  a  bequest  of  Preston  Thayer  of  a  por- 
tion of  his  estate,  it  seems  pretty  clear  that  it  is  as  much 
the  right  and  duty  of  his  executor,  or  other  representative, 
to  execute  the  bequest  and  distribute  this  part,  as  any  other 
part  of  the  testator's  estate,  or  any  other  bequest  made  by 
him.  The  right  of  legatees  to  ultimately  possess  and  en- 
joy an  estate,  and  the  right  to  execute  the  will  of  the  tes- 
tator, and  make  distribution,  are  distinct  rights,  and  neither 
results  from  the  other.  If  this  be  true,  then  we  say  that 
the  right  to  ultimately  possess  and  enjoy,  and  the  right  to 
distribute,  both  issue  from  the  same  paramount  authority 
— the  will  of  Preston  Thayer.  But  if  the  true  construc- 
tion of  section  seven  of  his  will  is  that  Eliza  Thayer  took 
only  a  life  estate,  and  life  use,  and  that  Mary  Ann  Hunter 
and  her  heirs  took  a  contingent  estate  in  expectancy,  the 
latter  estate  should  be  guarded  and  preserved,  and  we  in- 
sist that  the  only  possible  way  to  preserve  it  with  certainty, 
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is  to  make  the  executorj  or  other  personal  representative 
of  the  testator,  liable  tor  its  safe  keeping;  otherwise^  it 
woiald  be  in  the  power  of  the  executor  or  admistrator  witb 
the  will  annexed,  to  defeat  the  will  which  he  has  under* 
taken  to  execute,  simplj  by  paying  the  principal  of  the  be- 
quest to  the  taker  of  the  life  estate,  who  would  easily  put 
it  heyond  the  reach  of  residuary  legatees. 

In  addition  to  this  argument,  based  upon  necessity,  we 
urge  the  further  consideration  that  the  liability  of  the  rep- 
resentative of  the  testator  is  consistent  with  the  estate  cre- 
ated, and  the  justice  of  the  case. 

Giorge  M.  Ttdtte^  for  defendant  in  error. 
I«  No  case  is  made  in  the  original  petition  in  favor  of 
any  one, 

1-  No  title  to  the  fund  in  question,  in  any  person  save 
Eliza  Thayer  and  her  representatives,  is  sh<nvn.  It  is 
shown  that  the  title  depends  on  the  will  of  Preston  Thayer, 
and  it  is  not  nhown  what  the  will  of  Preston  Thayer  ia^  nor 
that  it  in  any  manner  qualifies  the  title  of  Eliza  Thayer, 
after  her  reception  of  the  fund.  Hawkins  on  Wills,  256, 
257  ;  Smith  on  Executory  Interests,  388,  §§  356-358 ;  lb,  847, 
§§  662,  C63, 

2-  The  cause  of  action  has  no  other  foundation  eltown 
than  the  dealings  of  Eliza  Thayer  and  her  representatives 
with  the  fund  in  question,  and  it  is  not  shown  that  she  or 
her  representatives  have  dealt  with  the  fund  in  any  man- 
ner contrary  to  right,  nor  if  her  representatives  have  done 
any  such  wrong,  that  they  so  did  it  as  to  charge  her  estate. 

H.  If  any  cause  of  action  arose,  it  was  not  in  favor  of 
plaintiff  in  error,  Wddner  v.  Rankin^  26  Ohio  8t.  522,  If 
the  plaintiff  was  not  entitled  to  recover,  his  adijiinii*t ration 
bond  would  furnish  no  security  for  the  money «  14  Ohio 
St.  183, 

The  question  is  whether  any  title  to  these  moneys,  or  to 
recover  on  account  of  them,  either  remained  in  the  plaint- 
VOL.  XXXII— 22 
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iff  below  after  distribution,  or  accrued  to  him  on  the  death 
of  Eliza  Thayer. 

Considering  these  moneys  as  the  proceeds  of  real  estate, 
the  statute  (1  S.  &  C.  596,  §155),  furnishes  the  rule  on 
the  subject.  For  the  English  rule,  see  Smith  on  Ex,  Int, 
381,  §  548,  and  see  the  Ohio  cases.  Tin/or  v,  Fmier,  II 
Ohio  St.  166 ;  Foster  v.  Fitck,  17  Ohio,  350, 

III.  There  was  error  in  the  proceedings  against  AnBtia 
Thayer;  that  the  judgment  against  the  administratJirof 
Eliza  Thayer  was  a  judgment  against  him.  See  section  45 
of  the  act  of  April  7, 1856  (S.  &  S.  435)  j  section  14,  clause 
5  of  the  act  of  April  13,  1858  (S.  &  S.  382;  74  Ohio  L 
55,  56)  ;  sections  32  and  100  of  the  code  of  civil  procedure* 

^  Johnson,  Chief  Judge.     Prior  to   1860,  Preston   Thayer 

•^  died,  leaving  a  will,  the  residuary  clause  of  which  was  in 

-^  these  words  :  "  I  bequeath  to  my  daughters,  Mary  Ann  and 

^  Eliza,  and  their  heirs^  all  the  residue  of  my  estate,  real,  per- 

^  sonal,  and  mixed,  in  equal  shares  ;  ami  in  case  the  said£li2a 

shall  decease,  without  lawfnl  heirs  of  her  bmhj^  her  share  te 
—  pass  to  the  said  Mary  Ann  Hunter  and  her  heirs," 

^  The  estate  was  settled  up  by  the  executor,  and  the  rtsidm^ 

^  which  was  in  money,  was  equally  divided  between  said 

-J  daughters,  then  both  living,  "  iu  pursuance  of  said  will,"  as 

the  petition  alleges.  The  final  payment  to  Eliza  was  made 
November  7, 1865,  making  iu  all  §3,684.01,  which  she  re- 
ceived. Subsequently,  Mary  Aim  died,  leaving  George  P. 
and  L.  F.  Hunter  her  heirs  to  whatever  wotild  accrue  to 
her  under  said  will.  After  this,  and  iu  the  year  1870,  Eliza 
died  without  issue  of  her  body,  but  leaving  a  will,  by  which 
she  bequeathed  her  ej^tatc  to  lier  brother,  Austin  Thayer. 

The  controversy  now  ia  ;  Did  Eliza  take  an  absolute  e^s- 
tate  in  the  residue  in  juoney  bequeathed  to  her,  or  was  the 
limitation  over  valid,  so  as  to  vest  the  estate  which  she  had 
received  in  the  heirs  of  Mary  Aun^  on  the  death  of  Eliza, 
without  heirs  of  her  body  ? 

The  real  parties  to  the  controversy  are  the  heirs  of  Maty 
Ann,  the  claimants  under  the  will  of  Prestoo  Thayer,  and 
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Austin  Thayer,  legatee  under  the  will  of, Eliza,  who  claims 
that,  by  the  will  of  Preston  Thayer,  Eliza  took  an  absolute 
property  in  said  moneys.  ' 

The  actual  parties  to  the  record  are  the  plaintiffs,  as  ad-  * 

Tuinistrator  rfe  bonis  non,  with  the  will  annexed,  of  Preston  ' 

Thayer,  and  as  defendants,  the  personal  representative  of 
Eliza  and  her  sole  legatee,  Austin  Thayer. 

The  object  sought  is  to  recover  back  the  amount  so  dig- 
tributed,  in  order  to  redistribute  the  same  to  the  heirs  of 
Mary  Ann  Hunter. 

Two  questions  are  made :  , 

1.  Did  Eliza  take  an  absolute  estate  in  this  residue  in 

money,  or  was  the  limitation  over  to  the  heirs  of  Mary  , 

Ann  valid,  and  did  it  operate  to  vest  the  estate  of  Eliza^  • 

which  she  received  under  her  father's  will,  in  them,  on  her 
death  without  issue  of  her  body  ? 

2.  If  the  latter  is  the  proper  construction  of  the  wilt,  ib 
the  personal  representative  of  Preston  Thayer  the  proper 
plaintiff  to  assert  the  claims  of  the  heirs  of  Mary  Ann  ? 

The  record  does  not  disclose  a  full  copy  of  the  willj  but 
only  the  clause  quoted,  hence  the  danger  of  undertaking  to 
give  it  a  construction. 

For  the  purposes  of  this  case,  we  assume  that  Eliza  did 
not  take  an  absolute  estate  in  said  moneys,  and  could  not, 
therefore,  devise  them  to  her  brother.  On  this  assumption, 
it  follows  that  the  amount  she  received  from  her  father's 
estate  belonged  to  the  heirs  of  Mary  Ann  at  her  death. 
This  brings  us  to  the  second  inquiry — that  is:  Who  is  the 
proper  plaintiff  to  recover  back  the  money  for  the  benefit 
of  George  P.  and  L.  F.  Hunter  ? 

The  general  rule  is  that  the  real  party  in  interest  must 
sue.     Code,  §  25. 

In  cases  of  trust,  the  exception  to  that  rule  is,  an  execu- 
tor or  administratgr,  guardian,  trustee  of  an  expreBs  trust, 
a  person  with  whom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another,  may  bring  an  action,  without 
joining  his  cestui  que  trust    Code,  §  27. 

It  is  not  averred  in  this  petition,  nor  does  it  appear  by 
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the  part  of  the  will  jnibniitted  to  na,  that  any  express  trust 
was  imposed  upon  tlie  executor  to  take  care  of  this  resiJtie, 
bequeathed  to  Eliza,  or  to  preserve  the  estate  until  theses* 
oral  events  should  happen  which  would  determine  whether 
an  estate  vested  lu  the  heirs  of  Marj  Ann-  On  the  con- 
trary,  it  is  expressly  averred  that  the  executor  settled  up 
this  estate,  paid  the  debts  and  costs  of  administration,  and 
made  final  distribntionj  **  m  pursuance  of  the  WilL''  Bj 
this  we  understand  that  whatever  duties  were  imposed  on 
the  executor,  either  hy  the  will  or  under  the  statute,  bad 
been  tully  performed,  and  the  trust  completely  executed 
If  thia  be  so,  no  trust  or  duty  remained  to  be  executed  bj 
the  present  plaintiiFsj  and  the  general  rule  of  code  pleading 
must  apply. 

It  is  in&istedj  however,  that  this  will  created  in  Mary 
Ann  linnter  and  her  heirs  what  is  termed  '*  a  contingent 
estate  in  expectancy,"  and  that  Eliza  "  took  only  a  lil^ 
estate  and  liic  use/'  and  that  it  was  the  duty  of  the  execa- 
lor  to  guard  and  preserve  the  estate  so  devised,  and  that 
he  was  responsible  for  its  safe-keeping  until  the  divestinf 
contingency  should  be  determined. 

The  rule  undoubtedly  is  as  stated  in  cases  of  a  bequest  of 
personalty  for  life,  with  remainder  in  the  principal  sum  to 
another  at  death  or  any  other  certain  event,  because  the  re- 
mainder-man has  a  present  interest  in  the  thing  devised. 

So,  also,  it  may  he  when  the  w\\\  expressly  provides  that 
the  executor  shall  hold  the  bequest  in  trust  until  the  event 
is  determined. 

In  the  case  before  us,  however,  the  will  imposes  no  such 
duty  on  the  executor,  nor  is  there  any  present  certain  in- 
terest in  the  money  bequeathed.  If  either  does  it  give  to 
Mary  Ann  Hunter  or  her  heirs  any  vested  o»  contingent 
remainder  in  said  residue  in  money.  The  wordsof  the  wi 
are  :  ''  I  bequeath  to  my  daughters,  Mary  Ann  and  Eiix 
and  their  heirs^  ,  .  -  and  in  ease  the  said  Eli2:a  sh? 
decease  without  lawful  heirs  of  her  body,  her  share  shl 
pass  to  the  said  Mary  Ann  Hunter  and^her  heir*,"    Th 
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is  a  bequest  generally  to  Eliza  and  her  heirsj  a  bequest 
in  fee,  with  a  limitation  over,  .on  the  happening  of  a 
subsequent  uncertain  events  if  any  limitation  exists  in  the  case* 
Assuming  that  this  limitation  over  is  valid,  the  most  that 
can  possibly  be  claimed  is  that  Mary  Ann  Ilunter  and  her 
heirs  take  an  executory  estate,  by  what  m  known  as  au  ex- 
ecutory devise,  and  not  an  estate  in  remainder.  Eouv,  L. 
Diet. ;  4  Blackstone's  Com. ;  4  Kent  Com.  257,  285  ;  Homer 
V.  Sheldon,  2  Mete.  199 ;  Niles  v.  Gray,  12  Ohio  St,  320 ; 
Taylor  v.  Foster,  17  Ohio  St.  166. 

In  such  case,  what  4s  the  duty  of  the  executor  in  regard 
to  personalty  so  devised,  in  the  absence  of  au  express  trust 
or  duty  created  by  the  will  ? 

In  Fawkes  v.  Gray,  18  Vesey,  131,  it  was  held  that  a  leg- 
acy to  be  void  in  case  the  legatee  should  eueeeed  to  another 
estate  on  the  death  of  another  without  issue  of  her  body, 
was  payable  to  the  legatee,  without  security,  and  without 
waiting  to  see  if  the  future  event  would  happen  which 
should  divest  it. 

To  the  same  effect  are  Isaac  v.  Gomberts^  1  Vesey,  Jr,  44, 
and  Griffith  v  Smith,  1  Vesey,  Jr.  98. 

The  English  chancery  practice  is  followed  in  numerous 
cases  in  Massachusetts.  Thus,  in  Fish's  Adnir  v.  Cobb,  6 
Gray,  144,  which  was  a  bequest  to  one  and  her  heirs,  with  a 
bequest  over  if  she  died  without  issue,  it  was  said  the  doc- 
trine was  well  settled,  that  it  was  to  be  paid  to  the  first 
taker,  and  that  security  would  be  required  only  where  there 
is  danger  of  loss  of  the  estate. 

In  Griffith  V.  Smith,  Lord  Thurlow  said  :  "  Suppose  there 
is  a  contingency  of  an  ulterior  claim,  still  the  plaintiff 
must  have  his  money,  for  I  can  not  keep  it  in  court  all  that 
time  to  await  the  event.  I  must  now  give  these  legacies 
to  plaintiff,  non  constat,  now  that  the  contingency  upon 
which  any  legatee  over  would  possibly  have  a  claim  will 
ever  arise ;  if  it  should,  then  the  question  may  be  made." 

In  a  similar  case,  McCarthy  v.  Cosgrom,  101  Mass,  124, 
the  same  order  was  made,  and  also  in  TaggardY.  Piper,  118 
Mass.  315. 
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In  Ex'ra  of  Roe  v.  Whii€^  1  C,  E,  Greeu,  411,  the  court 
points  out  the  difference  between  tH^quests  of  persouaitj 
for  life  with  reniaiuder  over,  and  a  bequest  generally  with 
a  limittition  over  on  the  happening  of  a  subsequent  event 
In  the  former  clasB  of  cases,  the  interest  only  is  enjoyed  by 
the  tenant  for  life,  and  the  priocipal  must  be  preserved  for 
tlio  remainder-man,  while,  in  the  latter,  an  estate  generally 
is  vested  in  the  first  taker,  with  a  divesting  contingeocy 
over,  but  this  will  not  defeat  the  right  of  the  first  taker  to 
possession. 

The  reason  for  tliis  distinction  is  aptly  explained  in  Slah- 
ning  v,  Siyle^  3  P.  W,  3S4,  wliere  it  ia  said :  ''  Where  ihe 
testator  sees  fit  to  repose  a  trust,  in  sueh  case,  mi  til  some 
breach  of.that  trust  be  shown,  or  at  least  a  tendency  there- 
tOj  the  court  will  continue  to  intrust  the  same  band  with- 
out calling  for  any  other  than  what  the  testator  required*" 

In  this  ease,  if  we  treat  the  limitation  over  as  valid,  the 
testator  reposed  a  trtist  in  Eliza^  by  giving  her  tliis  estate 
absolutely,  subject  only  to  be  divested  by  a  subsequent  con- 
tingent event,  and  imposed  no  duty  on  his  executor  iu  re- 
lation thereto  beyond  its  payment  to  her*  Whatever  th« 
ultimate  rights  of  Mary  Ann  Hunter  and  her  beirs  were  at 
the  time  of  final  distribution^  when  Eliza  received  thie 
money,  her  then  present  right  to  receive  it  was  clear. 
Consequently,  in  the  absseuce  of  any  danger  to  the  fund,  it 
was  the  duty  of  the  executor  to  pay  it  to  her,  although  lier 
estate  in  it  was  subject  to  be  divcfstod  by  the  subsequent 
couti agent  event.  It  follows  that  the  executor  performed 
his  duty,  as  tbe  petition  in  substance  alleges,  in  payiog 
the  bequest  to  her.  If  sOj  no  action  lies  in  his  name  to  re- 
cover back  tbe  money  by  reason  of  any  trust  then  in 
him  to  preserve  this  t^ontingent  estate,  for  no  such  trust 
existed.  If  not,  does  the  death  of  Eliza,  without  issa 
years  afterward,  and  after  the  estate  is  fully  settled  at! 
finally  distributed,  impose  a  new  duty  on  the  executor,  t 
on  the  administrator  de  bonis  noti,  to  recover  back  tl 
money  and  again  distribute  it!    We  think  not.     We  ha^ 
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cited  the  foregoing  authorities  simply  to  show  that  the 
distribution  by  the  executor  was  in  discharge  of  a  duty  im- 
posed by  the  will.  He  was  not  bound  to  wait  an  event 
that  might  never  happen. 

Whether  a  court  might  not,  in  a  proper  casG,  require  se- 
curity in  case  such  limitation  over  was  validj  and  there  was 
danger  that  the  bequest  would  be  lost,  we  need  not  inquire 
at  this  time.  It  is  enough  to  say  that  in  the  abeence  of  any 
risk  to  the  principal  estate,  or  of  any  order  of  court  or  pro- 
vision of  the  will,  the  executor  fulfilled  his  trust  by  such  dis- 
tribution. K  the  divesting  contingency  has  happened,  or 
if  while  it  is  yet  undetermined,  there  is  danger  that  the  pos- 
sible future  estate  may  be  lost  to  the  heirs  of  Mary  Ann 
Hunter,  they,  and  not  the  personal  representatives  of  the 
testator,  are  the  proper  parties  plaintiff  in  an  action  to 
protect  their  rights.  K  the  will  provided  otherwise,  and  the 
distribution  made  was  improperly  made,  or  if  this  was  a 
bequest  to  Eliza  for  life  only,  with  a  vested  or  contingent 
remainder  in  the  principal  sum  in  Mary  Aim  and  her 
heirs,  the  rule  might  be  otherwise. 

TysorCs  Ex.  v.  Blake,  22  N.  Y.  558,  is  relied  on  and  is 
doubtless  an  authority  in  support  of  the  validity  of  the 
limitation  over,  though  at  variance  with  many  other  cases 
of  equal  authority.  That  it  is  not  in  point  on  tbc  question 
we  are  considering  will  be  seen,  when  it  is  stated  that  in 
that  case  the  executor  exacted  of  the  guardian  of  the  first 
taker  a  bond  to  him  to  repay;  and  the  action  was  upon  that 
bond  against  the  guardian  and  thesureties  on  the  bond. 

One  of  the  reasons  given  by  C.  J.  Comstock  foF  the 
decision,  is  that  the  bond  was  voluntarily  given,  "  and 
the  action  was  well  brought  to  enforce  it,"  Such  an  ac- 
tion came  within  the  express  terms  of  both  the  New  York 
and  Ohio  codes.  It  was  an  action  in  the  name  of  one,  '*  in 
whose  name  a  contract  was  made  for  the  benefit  of  an- 
other." Code,  §  27.  In  such  case,  such  person  may  prop- 
erly be  a  plaintiff. 

Tyson  v.  Blake  does,  however,  recognize  the  doctrine 
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that  there  ia  a  duty  m  the  executor  to  guard  the  future  coti- 
tiiigent  estate,  by  requlnug  such  bond  to  be  given,  and  m 
this  it  is  clearly  at  variance  with  the  chancery  practice  in 
England  and  in  most  of  the  giates. 

The  most  that  can  possibly  be  claimed  from  this  will  ia 
that  the  residue  bequeathed  to  Eliza  vested  in  her  the 
Tiioneyj  and  that  the  limitation  over  di veiled  tliis  title  ta 
thia  beqoest,  in  favor  of  the  heirs  of  Mary  Ann,  on  tlie 
death  of  Eliza  witbout  issue*  Conceding  this  to  be  so, 
then  these  beirSj  being  the  real  parties  in  iutereat,  are  the 
proper  plaintiffs. 

In  Finbury  v.  Elkin^  2  Vernon,  758  (in  the  year  1718), 
which  was  much  like  the  present,  the  action  was  in  the 
name  of  the  legatee  over,  and  not  of  the  executor* 

So  where  there  was  a  bequest  of  a  rmduum  of  jmrsonal 
estate  to  the  wife  for  life,  aud  at  her  decease  to  their  chil- 
dren, and  if  no  children  be  living  at  her  death,  then  to  his 
two  brothere  and  to  the  survivor  of  them ;  the  bill  was 
filed  by  the  personal  representative  of  the  last  surviving 
brother  J  against  the  widow  and  others  claiming  an  interest, 
to  preserve  and  secure  the  bequest  over*  Tlie  executor 
w^as  not  even  a  party  to  the  suit,  and  no  question  was  made 
but  that  the  proper  plaintiff  was  before  the  court.  Barnes 
V,  AlleJi,  1  Brown  C.  C.  181, 

Wliether  in  this  case  the  limitation  over  to  Mary  Ann 
Hunter  and  her  heirs  is  validj  or  void,  as  inconsistent  with 
the  devise  to  Eliza  and  her  heirs,  is  a  question  we  tind  it 
unnecessary  to  consider,  aa  wo  are  clearly  of  opinion  that 
if  valid,  the  proper  parties  to  assert  the  right  are  the  heirs 
themselves,  and  not  the  personal  representatives  of  the 
testator  after  distribution  of  the  bequest  in  pursuance  of 
the  will.  Judgment  affirmed. 
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Railway  Co.  v.  Valleley. 

1.  It  18  not  only  the  right  of  a  conductor  to  expel  from  a  train  a  druTjk<?nt 

unruly,  boisterous  passenger,  but  wh«n  such  a  pf^reon  endangers  by  hiB 
acts  the  lives  of  people,  it  is  the  duty  of  such  conductor  to  remove  such 
passenger  in  order  to  protect  others  from  viplentt?  and  diinger. 

2.  But  this  right  must  be  reasonably  exercised,  and  not  ?o  as  to  inflict  wan- 

ton or  unnecessary  injury  upon  the  offending  pa^gengeri  nor  io  as  to 
needlessly  place  him  in  circumstances  of  unusual  peril, 
8.  If  having  exercised  reasonable  prudence,  considering  the  time,  plaee^  and 
circumstances,  as  also  the  condition  of  the  drunken  man  liinig^^lf,  the 
conductor  expels  such  passenger,  who  is  afterward  run  over  and  killed 
by  another  train  not  in  fault,  the  expulsion  itself  is  not  such  proximata 
cause  of  the  death  as  will  make  the  company  liable. 

Error  to  the  District  Court  of  Stark  county, 

J.  T.  Brooks,  for  plaintiff  in  error : 

A  drunken,  boisterous,  and  disorderly  passenger  lias  no 
right  to  continue' in  a  public  conveyance.  He  has  lost  the 
benefit  of  his  contract  for  transportation,  and  is  a  tres- 
passer. The  passengers  or  the  employee?  of  the  carrier  may 
expel  him  exactly  as  if  he  were  found  eonimitting  the  same 
violence  in  their  homes,  offices,  or  sliops,  and  they  need 
not  consult  his  liability  to  danger  by  reason  of  passing 
conveyances,  exposure  to  weather,  or  any  other  agency 
which  may  work  injury  to  him,  but  with  which  they  have 
nothing  to  do. 

The  right  of  a  carrier  of  passengers  thus  to  rid  itself  at 
once,  but  without  unnecessary  force,  of  a  disorderly,  drunken 
man,  is  doubly  enforced  by  its  duty  to  protect  other  pas- 
sengers, and  this  duty  is  sanctioned  by  every  eonsidera- 
tion  of  justice  as  well  as  humanity.  MaUroad  v.  Hinds, 
63  Penn.  St.  512;  Flint  v.  Railroad,  34  Conn.  554;  Vinton 
Y.  Bailroad,  11  Allen,  304;  Railroad  v.  3IiUeT^  19  Mich. 
813 ;  Brown  v.  Markham,  8  N.  H.  328 ;  Story  on  Baitraent^j 
§  476;  Commomoealth  v.  Powers,  7  Met.  601;  Haley  v. 
Railroad,  21  Iowa,  15 ;   Willets  v.  Railroad^  14  Barb*  585. 
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S,  3!ey€r  ^'  Soji^  for  defendant  in  error: 

No^v,  without  at  all  attempting  to  controvert  the  right 
of  the  companies  to  put  ofl'  the  deceased  from  their  traio, 
under  the  circumstancea  etated — that  is  to  say,  because  be 
was  on  the  tniiri  in  an  intoxicated  condition,  and  was  bois- 
terous and  very  disorderly ;  al!  which  was  conceded  on  the 
trial,  and  hence  did  not  enter  into  the  controversy;  and 
admitting  that  ordinarily^  for  such  cause,  the  right  doa 
exist  to  put  off  a  passenger  from  a  railroad  train,  we  con- 
teiidj  Ijowever,  that  when,  in  8uch  case,  the  right  to  expel 
is  exercised  by  a  railroad  company,  it  must  be  done  in  a 
reasonable  manner,  at  a  proper  and  safe  place^  without  nn- 
neeesearily  imperiling  ttje  life  of  the  passenger,  or  exposing 
him  to  receive  serious  bodily  harm;  and  this  particularij 
wliere,  by  reason  of  any  inlirinity,  me^ntal  or  physical,  no 
matter  whether  permanent  or  but  temporary,  the  expelled 
person  is  incapable  to  avoid,  or  to  protect  himself  against, 
the  tlireateiied  dangers,  or  is  unconscious  of  the  dangers 
and  unable  to  appreciate  them. 

The  right  which  may  be  justly  claimed  in  such  cases  dif- 
fers iu  nothing  from  the  right  of  self-defense,  which  may 
be  exercised  in  the  defense  of  one's  person,  when  wrong- 
fully ai?saulted,  or  in  the  defense  of  the  persons  of  those 
occupying  certain  relations  to  one,  or  in  the  defense  of  one*3 
property.  In  exercising  this  right  of  self-defense,  '*tbe 
law  justifies  no  more  or  greater  force  in  defense  of  one's 
persouj  relative,  or  property  than  is  necessary,  in  the  exer- 
cise of  a  reasonable  and  proper  judgment,  to  prevent  tha 
consummation  of  the  injury."  1  Hilliard  on  Torts*  183, 
1 14  J  Seribiier  v.  Beach^  4  Denio,  448  ;  Bartlett  v.  Chur^kiUj 
34  Vt.  218;  Bole  r.  £rskine,  35  N.  R.  503;  Philhrkk  t. 
Foster,  4  lmLU2;  Gaither  v.  Blowers,  11  Md.  536;  Gal 
lagher  v.  State,  3  Minn.  270 ;  Hill  v,  Rogers,  2  Clarke  (Ik) 
67;  Bishop  on  Grim,  Law,  §842;  Isbetl  v.  RailroaA,  21 
Conn.  393;  2  Eedfield  Railway  Casea^  474;  Kenohacker  v. 
Mailroad,  3  Ohio  St.  173;  1  Hilliard  on  Torts,  110;  Vm 
Pelt  w  McGraw,  4  Comet*  110  ;  5  Barb,  79 ;  llajcr  v,  Sail- 
road,  40_Mo,  161 ;  6  Cab  460;  Liddy  y.  SL  Louis  Mailrom 
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Co.,  40  Mo.  51L  See  also  O'Keefe  v.  The  Chicago,  etc., 
Haihmid  Co.^  32  Iowa,  468 ;  Sweeney  v.  Old  Colony,  ete.^  M. 
a.  Co,.  10  Allen,  369;  Davis  v.  3Jaim,  10  M.  &  W.  546 
(Xiord  CampbelTs  decision) ;  Sills  v.  Brown^  9  Can  &  P, 
601  ;  Eigby  v.  Bewitty  5  Exch.  239.  See  also,  Field  cin  Dam- 
ages, §  178.  See  2  Bedfield  Railway  Law,  192,  §177,  and 
note  2 ;  2  Redfield  Railway' Cases,  500-502 ;  Willets  v.  -Bnf- 
fcdo,  etc.,  R.  Co,,  14  Barb.  585 ;  C,  C.  #  C\  R,  Co.  v.  Tejry, 
8  Ohio  St.  570 ;  Robinson  v.  Cone,  22  Vt,  213;  PhUaddphia, 
e^,,  V.  Speerm^  47  Penn.  St.  300  ;  Lygo  y.  Neivbold,  9  Exch. 
802 ;  Waite  \\  North,  etc,  El.,  Bl.  &  El.  719  ;  Daly  v.  AV- 
wich^  etc.,  26  Conn.  591  ;  Rauoh  v.  Lloyd,  81  Peiin.  St.  358; 
Molly  V.  Boston,  eic.y  8  Gray,  123;  Lehman  v.  Brooklyn^  29 
Barb.  236 ;  2  Redfield  Railway  Cases,  501,  and  note  to  the 
case;  also  15  Wall.  U.  S.  Sup.  Court  Rop.  401;  17  WalL 
657;  Redfield  on  Common  Carriers,  §§257-359,  365. 

^j^klBBUEH,  Jp  We  reverse  the  judgment  of  the  court 
IsddWjOii  the  ground  that  the  verdict  was  not  sustained  by 
the  evldeace,  and  should  have  been  sat  aside  upon  the 
motion  for  a  new  trial. 

Defendant  in  error,  Mary  Valleley  adminiatratrix,  brought 
suit  against  the  railroad  company,  to  recover  for  the  death 
of  her  brother,  John  Valleley,  killed  by  the  cars,  as  is  sup- 
posed. Deceased  was  unmarried,  and  left  a  mother  aud 
sisters,  for  whoee  benefit  this  suit  was  brought.  On  the 
6th  September,  1870,  John  Valleley  took  passage  in  cars 
of  the  defendant,  at  Alliance,  to  go  to  Cantonp  He  was  a 
young  man,  loss  than  twenty-one  years  of  age.  Before  he 
took  the  train,  and  during  the  afternoon,  be  had  been  drink- 
ing considerably.  He  went  into  a  saloon  at  Alliance,  and 
called  for  a  di'ink.  The  saloon-keeper  refused  to  give  him 
any,  saying  that  he  had  drunk  enough.  In  the  saloon, 
William  Reynolds  and  Dr.  Smith  were  sitting,  and  deceased 
insisted  on  having  a  fight  with  one  or  both  of  them  ;  not 
for  any  assignable  cause  or  provocation,  save  timt  quarrel* 
eome  disposition  which  liquor  sometimes  infuses. 

Dr,  Smith  was  a  stranger,  but  Valleley  wanted  to  whip 
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hiniy  and  the  doctor  describes  the  man  as  being  "not  very 
druukf  but  ugly,  fighting  drunk," 

At  Alliance,  he  hired  a  horse  and  buggy,  and  took  a 
drive.  Upon  coming  back  to  the  livery  stable  tha  owner 
claimed  that  the  horse  had  been  driven  too  haixl,  and  that 
the  consequences  might  be  gerions,  Upoo  this  Valleley, 
in  bis  elang  pbrase,  wanted  to  "lick  bira," 

He  took  the  cars  about  dusk.  On  the  train  he  created 
serioue  diaturbance-  A  witness  describes  him  as  on  the 
platform  between  the  cars,  and  swinging  himself  off,  hold- 
ing on  to  the  iron  railing,  and  out  beyond  the  line  of  the 
train,  in  such  a  position  that  striking  any  object  would 
probably  have  killed  him.  A  brakeman  interfered,  and 
tried  to  pull  him  back  to  a  place  of  safety.  Thi^^ocenrrad 
more  thsiu  once,  and  there  was  a  violent  struggle  between 
the  brakeman  and  deceased,  in  tbe  course  of  whicli  thfj 
got  inside  "the  car,  Tliey  struggled  together  over  the  scat*. 
There  was  a  ecene  of  great  confusion.  Ladles  endea\^ored 
to  get  away  by  climbing  over  the  backs  of  the  seats.  The 
passengers  interfered,  and  separated  the  combatants,  and 
told  the  brakeman  to  go  outside  the  car,  as  deceased  ap- 
pea  red  to  have  a  violent  antipathy  against  bim.  The 
brakeman  complied,  but  coming  back  to  get  bis  hat,  de- 
ceased jumped  at  him  again.  They  clinched  and  went 
down  upon  a  seat,  where  were  a  lady  and  child,  and,  as  a 
passenger  states  it,  "I  tlionghtthey  would  mash  the  child." 
Deceased  was  said  to  have  been  branilisbing  a  knife,  which 
he  dropped  upon  the  floor,  aiid  was  limiting  about  to  find. 
Passengers  again  interfered,  and  got  tlie  brakeman  out 
upon  the  platform  once  more,  s  I  in  t  and  locked  the  doon 
Deceased  tried  to  open  it,  and  falling,  began  an  aasflfllt 
upon  one  of  the  passengers. 

The  conductor  came  along  about  this  time,  and  the  pss? 
engers  were  clamorous  to  have  the  rowdy  put  off.  Th 
conductor  stepped  up  to  him,  and  deceased  threatened  ti 
shoot  him.  The  train,  however,  was  stopped,  and  the  mu 
expelled.  No  barm  was  done  liim  in  this.  Ko  violenr 
was  ueed^  and  only  force  enough  to  accomplish  the  end. 
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Deceased  was  put  oflf  about  eight  or  nine  o'clock  in  the 
eTeuing,  The  nejct  morning  he  was  found,  about  one-tbird 
of  a  mile  from  where  he  was  put  off,  nearly  dead,  and  in 
fact  lived  but  a  few  moments  after  he  was  picked  up. 
Though  there  is  no  direct  testimony  aa  to  how  he  was 
killed,  jety  aa  he  was  found  near  the  track,  badiy  bruised 
and  mangled,  it  is  assumed  that  he  was  run  over  and  killed 
by  another  of  the  company's  trains ;  and,  for  the  purposes 
of  this  decision,  that  assumption  may  be  regarded  as  the 
correct  one. 

Upon  the  first  trial,  the  claim  was  tbat  deceased  was  but 
slightly  intoxicated,  and  so  slightly  that  the  company  had 
no  right  to  put  him  off.  Upon  this,  the  jury  found  for  de- 
fendant. Whereupon,  the  petition  was  amended,  and  the 
case  tried  upon  the  theory  that  deceased  was  so  much  in- 
toxicated that  the  company  had  no  right  to  expel  him  ;  that 
he  was  so  very  drunk  as  to  be  stupid,  helpless,  and  unable 
to  take  care  of  himself;  and  putting  liim  off  near  the 
track,  where  he  was  likely  to  be  run  over,  and  was  run 
over,  the  company  was  responsible,  and  upon  this  a  verdict 
of  |600  was  recovered. 

It  might,  perhapSj  as  far  as  this  case  is  concerned,  be  con- 
cjeded  that  if  a  man  were  so  intoxicated  aa  to  be  without 
reason,  sense,  or  intelligence,  it  would  be  unlawful,  as  it 
would  be  inhuman,  to  expel  him  from  cars  at  night,  where 
he  would  be  just  as  likely  as  not  to  lie  down  upon  the  rails 
and  go  to  sleep.  We  may  concede  further,  that  to  put  off 
a  drunken  man,  during  a  bitterly  cold  night,  in  the  woods, 
far  from  any  house,  when  the  probabilities  were  that  he 
would  freeze  to  death  before  help  could  reach  him,  would 
be  as  indefensible  in  law  as  it  would  be  wicked  and  cruel 
in  fact-  And,  farther,  to  put  a  man  off,  in  a  dark  night, 
upon  a  liigli  railroad  bridge,  or  upon  the  brink  of  a  preci- 
pice, where  the  first  step  would  be  destruction^ — tins  could 
find  no  justitication  in  law.  All  this  might  possibly  be. 
We  suppose  that  the  principles  governing  cases  of  this 
kind  are  not  different  from  those  which  control  the  or- 
dinary affairs  of  mankind.    Rights  and  powers  must  be 
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reasonably  exercised,  under  all  eircu Distances  of  the  ease. 
The  conductor  of  a  raih^oad  train  most  use  his  beet  judg- 
ment and  diecretiou.  If  he  acta,  not  wanton  ly,  not  abus- 
ively, but  with  that  prudence  which  the  case  demands,  his 
employer  can  not  be  made  responsible* 

It  is  claimed  tliat  thirs  man  was  so  drunk  aa  to  be  bereft 
of  all  intelligence^  iind  that  the  conductor  ought  to  have 
known  that  putting  him  off  was  equivalent  to  pntting  him 
to  death  ;  lljat  such  was  his  condition j  that  expeUiug  him, 
as  was  done,  nothing  was  more  likely  than  that  he  would 
wander  along  the  track,  and  be  killed^  as  he  was,  and  there- 
fore the  death  was  the  natural  and  proximate  resnit  of  the 
expnlsion.  The  flaw  in  this  claim  is,  that  it  is  not  true  that 
deceased  was  so  drunk  as  to  be  bereft  of  intelligence.  He 
was  ugly,  '"iighting  drunk,*'  vicious,  and  illustrating  tlie 
qualities  of  a  reckless  desperado,  but  he  had  quite  sense 
enough  to  take  care  of  Irimself.  That  tliere  waa  no  par- 
alysis of  bis  physical  faculties  is  evident  from  the  manner 
in  which  he  handled  the  brake  man  ;  and  although  all  the 
ivitnesses  recognized  the  fact  of  his  intoxication,  not  ooe 
of  them  supposed  that  he  was  unable  to  take  care  of  him- 
self.    Those  who  speak  of  it  all  Ray  the  reverse. 

The  man,  therefore,  was  not  helpless,  nor  stupid,  and  the 
conductor  had  no  reason  to  think  so-  That  it  was  not  only 
his  riglitj  but  his  duty,  under  these  circumstances,  to  put 
oft*  a  man  furiously  drunk,  who,  in  a  crowded  car,  with 
women  and  children,  is  fighting,  flourishing  a  knife,  and 
threatening  to  shoot,  is  evident  upon  the  plainest  principles 
of  self-defense,  if  nothing  else. 

But,  if  the  propriety  of  the  expulsion  were  doubtful, 
either  because  dGceased'a  conduct  did  not  justify  it,  or  be- 
cause his  condition  rendered  it  utiaafe  and  dangerous  in  its 
consequences,  still  we  must  find  that  the  death  was  the  nat- 
ural and  proximate  cause  of  the  expulsion  before  defend- 
ants can  be  made  liable.  How  can  this  be  said  in  the  pres- 
ent case  ?  Admit  that  the  vicinity  of  a  railroad  track  is 
dangerous  to  passerB  by ;  admit  that  putting  him  off,  m 
was  donC|  was  placing  him  in  circumstances  of  danger 
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they  were  no  more  dangerous  to  him  than  they  were  to 
every  man  whose  busioeaa  or  pleasure  takes  him  iu  the 
neighborhood  of  railroads.     There  was  no  unuBiuU  or  ex- 
traordinary circumstance  of  danger  in  the  whole  transac- 
tion, if  the  man  was  able  to  take  care  of  hini^Bclf,  and  this 
he  was.     The  mere  putting  him  ofFj  thereto  re,  was  in  no 
way  connected  with  his  death ^  except  m  he  himself  con- 
I        nected  it,  by  reason  of  his  intoxicatiouj  and  for  thia  he  alone 
'        is  responsible.     The  expulsion  is  not  in  any  \vvi,y  the  occa- 
I        eion  of  the  cataatrophe,  either  m  a  proximate  or  other 
cause,  unless  it  is  in  some  way  attached  to  or  linked  with 
the  drunkenness.     If  this  is  the  state  of  the  case,  he  must 
have  been  bo  drunk  at  the  time  he  was  struck  as  to  be  un- 
able to  avoid  the  aceidentj  wliicli  shows  the  intoxication  to 
have  been  the  proximate  cause;   and  whether  it  be  the 
proximate  cause,  or  a  cause  for  which  alone  he  is  responsi- 
i        ble,  iu  either  case,  the  responsibility  can  not  be  fastened 
^        npon  the  defendant 

At  what  particular  hour  of  the  night  or  following  morn- 
ing he  was  run  over,  the  evidence  leaves  in  doubt  It  has 
been  said,  and  it  is  clearly  shown  by  the  record,  that  when 
he  was  so  expelled  he  was  not  so  drunk  as  to  be  in  any 
sense  incapable.  What  oceurred  between  this  time  and 
when  he  was  picked  up  in  a  dying  condition  can  not  be 
known.  If,  during  this  period,  he  lapsed  into  insensibility 
or  incapacity  for  self-protection,  it  must  be  from  some  rea- 
son not  apparent  iu  the  testimony.  'Whether  he  obtained 
more  liquor,  or  whether  a  drunken  stupor  came  upon  him> 
such  as  arises  in  the  last  stages  of  inebriety,  no  one  can 
tail-  It  is  sufficient  to  say  that,  in  our  opinion,  he  was  not 
in  that  condition  that  relieved  the  conductor  from  the  im- 
perative necessity  of  doing  as  he  did,  and  this  we  can  not 
consider  as  in  any  way  being  the  cause  of  the  death. 
O'Kfefe,  Adm%  v,  C,  M.  L  ^  P.  R.  li.,  32  Iowa,  457; 
Baky,  Athn'r  v*  C,  ^  JV.  If,  11  K,  21  Iowa,  15 ;    Vinton  v, 

Middlesex  E.  ii.,  11  Allen,  304, 

Judgment  reversed, 

BcoTTj  J.,  being  absent^  did  not  sit  in  the  case. 
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XocE  V.  State  of  Ohio. 

A  defciKlant  fn  a  cnnimal  case  is  entitled  to  two  p^remptorr  cliallengw. 
Having  thus  oliwllenged  one  of  a  special  votiire  nnd  pa^sod  hh  s^^nA 
cballenge,  tho  specml  venire  was  cxhauated  antl  a  new  jurytuan  caU^d 
Defendant  then  cluimed  tho  right  to  a  second  p^reoaptorj  challen|«, 
which  wiii  refused.    This  was  error i 

Error  to  the   Court   of   ConimoQ   Pleas   of  Clermont 
county. 

A  jury  being  called  into  the  box  by  special  venire,  and 

tlierc  being  no  challenge  for  causCj  the  court  inquired  of 
the  parties  whether  they  wished  to  exercise  any  peremp* 
tory  challenges,  and  thereupon  defendant  challenged  one 
of  the  punch  ADother  person  was  called  into  the  box,  and 
there  being  no  challGngc  for  cauBCj  the  state  challenged  one 
of  the  number  peremptorily.  The  panel  was  again  filled 
by  the  sheriff  calling  a  talesman,  and  there  being  no  chal- 
lenge for  cause  J  the  defendant  at  that  time  declined  to  ex- 
ercise a  further  peremptory  challenge.  The  prosecuting 
attorney,  on  behalf  of  the  state,  then  exercised  a  second 
peremptory  challenge.  And  thereupon,  the  sheriff  called 
into  the  box  one  Geo.  W.  Rice,  a  regular  juryman,  to  fill 
the  panel,  the  special  venire  being  exhaiistedj  and  neitlier 
party  asking  for  a  special  venire  for  talef^men*  Thereupon, 
the  defendant  claimed  the  right  to  challenge  one  of  said 
panel,  be  having  up  to  that  time  exorcised  but  one  pe^ 
eraptory  challenge.  The  court  denied  the  right  at  that 
stage  of  the  case*  To  which  ruling  of  the  court  the  da- 
iendant  then  excepted  and  tendered  his  bill  of  exeeptious, 
showing  the  foregoing  facts,  which  was  made  part  of  tin 
reeord- 

Nichols  ^  DaviSj  and  A.  T.  Cowen^  for  plaintiff  in  erro 
T.  A.  Griffiihj  for  defendant  in  error. 
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Weight,  J.  By  eeetion  133  of  the  code  of  crimiTial  pro- 
cedure it  is  provided,  "  the  prosecuting  attorney  and  every 
defendant  may  peremptonly  challenge  two  of  the  paneL" 
When  the  juror  Rice  was  called  into  the  panel,  it  was  a  new 
juryj  and  the  defendant,  havhig  up  to  that  time  exercisied 
but  one  peremptory  challenge,  had  the  legal  right  to  per- 
emptorily challenge  any  one  of  the  jurors.  The  denial  of 
this  right  was  error, 

Jieversed  and  remanded  for  further  proceedings* 


Koch  w.  The  State  of  Ohio. 


1.  That  n  person  has  6u^seHT>ed  fund?-  for  the  purpose  of  legitimfltdy  siip- 

pre*eing  cfinitSj  does  not  diaquiilify  him  from  sitting  on  thp  grand  jury ; 
nor  is  it  ground  of  disqualification  that  he  has  evinced  a  deairo  and  pur- 
p«io  to  <in  force  this  laws, 

2.  The  fftft  that  township  trustees  canard  one  of  their  number  to  be  returned 

OS  grand  juror,  does  not  disqitulify  him  from  serving  as  soeh, 
8*   In  an  inditttncnt  for  celling  intoxis  nting  liquors  in  violation  of  Inw^  the 
timei  of  tho  alleged  offense  (s  i)ninnterial,  andproof  of  a  number  of  salei 
about  the  tinae  alleged  in  the  indictment  and  prior  to  the  tindlng  ihereN 
of,  is  Buffictent  to  warrant  conviction. 

EiiROH  to  the  Court  of  Common  Pleas  of  Clerniont 
county. 

At  the  May  term,  1874,  defendant  was  indicted  for  sell- 
ing intoxicating  liquors  to  Charles  Morgan,  on  ti)c  20th  of 
Mayj  1873j  to  be  drank  upon  the  premises  and  in  the  bnild- 
ing  where  sold* 

To  this  Indictment  defendant  put  in  a  plea  in  abatement, 
assigning  four  causies  why  the  indictment  was  not  valid. 

1.  That  Samuel  McKown  and  John  D.  Perin,  two  of  the 

grand  jurors  who  participated  in  finding  the  indictment, 

were  not  competent  jorora  and  did  not  possess  the  required 

qualifications  to  sit  as  grand  jurors,  because  they  had  each 

VOL,  XXXII — 23 
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agreed  to  pay  fifty  dollars  toward  defraying  the  expenses 
of  witnesses  attending  upon  the  grand  jury,  and  to  fee  at- 
torneys to  assist  in  the  prosecution  of  alleged  violations  of 
the  Ohio  liquor  law,  etc. 

2.  That  John  Idlet  was  a  member  of  the  grand  jury  that 
found  the  bill  of  indictment  against  defendant,  and  was 
disqualified  for  two  reasons :  1.  Because  he  said  to  a  per- 
son not  a  grand  juror,  "  that  they,  said  grand  jury,  had  al- 
ready found  a  great  number  of  bills  against  the  liquor  sell- 
ers of  this  county,  and  that  before  they  (the  grand  jury) 
got  through  they  would  find  enough  bills  to  break  every 
liquor  seller  in  Clermont  county  up/'  2.  That  in  1873  and 
1874,  Idlet  was  a  trustee  of  Monroe  township,  in  Clermont 
county,  and  as  such  trustee  charged  with  the  duty  of  select- 
ing and  returning  persons  for  jurors,  and  he  caused  himself 
to  be  returned  as  one  of  the  persons  to  the  clerk,  from 
whom  jurors  would  be  drawn. 

3.  That  Otis  Dudly  and  Q-eorge  Mc!N"utt  were  grand 
jurors  who  acted  in  finding  the  indictment  against  de- 
fendant; that  they  were,  in  1873,  trustees  of  Williamsburg 
township,  in  Clermont  county,  and  as  such  charged  with 
the  duty  of  selecting  and  returning  to  the  clerk  of  the 
court  proper  persons  to  be  drawn  and  serve  as  jurors  ;  that 
they  caused  themselves  to  be  returned  as  jurors,  and  being 
public  officers  were  disqualified  from  serving  as  grand 
jurors. 

4.  That  he  is  not  indicted  by  his  true  name.  That  his 
name  is  not  John  Cook,  as  he  is  indicted,  but  that  his  true 
name  is  John  Koch.  Having  disclosed  his  true  name  it 
was  accepted  by  the  state  and  all  subsequent  proceedings 
conducted  in  his  true  name. 

The  prosecuting  attorney  demurred  to  the  second  and 
third  assignments,  as  causes  for  plea  in  abatement,  because 
the  said  plea  in  these  respects  does  not  state  facts  sufficient 
in  substance  to  constitute  a  plea  in  abatement.  The  de- 
murrer was  sustained,  and  defendant  excepted.  An  issue 
was  made  on  the  plea  in  abatement  as  it  stood  after  the  de- 
murrer was  sustained.     A  jury  was  sworn  to  try  the  issue, 
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and  returned  a  verdict  against  the  defendant.  A  motion 
was  made  for  a  new  trial,  and  the  motion  being  overruled, 
defendant  took  a  bill  of  exceptions  embodying  all  the  tes- 
timony given  on  the  trial  of  the  plea  in  abatement. 

The  plea  in  abatement  having  been  disposed  of,  the  cause 
proceeded  to  trial  upon  the  plea  of  not  guilty.  The  indict- 
ment contains  a  single  count,  charging  the  liquor  to  have 
been  sold  to  be  drank  upon  the  premises  where  sold.  The 
evidence  did  not  identify  a  special  sale,  but  showed  a  num- 
ber of  them,  about  the  time  alleged  in  the  indictment,  and 
prior  to  the  finding  of  the  bill.  The  indictment  charged  a 
sale  to  Chas.  Morgan  on  the  20th  May,  1873,  and  the  court 
charged  as  follows : 

"  K  you  are  satisfied  by  the  proofs,  beyond  a  reasonable 
doubt,  that  the  defendant,  in  the  month  of  May,  1873,  sold 
intoxicating  liquors  to  Chas.  Morgan  to  be  drank  on  the 
premises  where  sold  (made  a  series  of  sales  to  him  in  that 
month  of  intoxicating  liquors  to  be  drank  on  the  premises 
Tvhere  sold),  that  will  be  sufficiently  certain  as  to  time  and 
identity  of  the  sale  charged  in  this  indictment,  to  warrant 
you  in  the  question  to  find  against  the  defendant." 

And  again,  "  As  to  the  question  of  time,  I  charge  you 
that  time  is  not  an  essential  ingredient  of  the  crime  charged 
in  this  indictment." 

And  again,  "  That  the  defendant  sold  the  intoxicating 
liquor  to  Chas.  Morgan  to  be  drank  upon  the  premises  and 
in  the  building  where  sold,  at  a  time  prior  to  the  finding  of 
this  indictment  by  the  grand  jury." 

These  charges  are  alleged  to  be  erroneous. 

The  defendant  was  convicted. 

Nichols  ^  DaviSy  and  A.  T.  Cowerty  for  plaintiflP"  in  error. 
T.  A.  Griffith^  for  defendant  in  error. 

Wright,  J.  The  demurrer  to  the  plea  in  abatement  was 
properly  sustained.  There  is  nothing  in  the  statute  for- 
bidding trustees  of  townships  from  returning  their  own 
nam^s  to  the  clerk  of  the  court  in  the  list  of  jurors.    The 

Digitized  by  V^jOOQIC 


856  SUPREME  COURT  COMMISSION"  OF  OniO. 


1 


Kocb  &.  The  State, 


board  is  required  annually. to  select  good  judicious  persons 
having  the  qualifications  of  an  elector,  and  not  exempt  bj 
law,  from  serving  as  jurors.  70  Ohio  L.  168,  §  3*  The 
reason  why  they  should  select  persons  not  exempt  bj  !aw, 
is  that  the  persons  drawn  from  the  box  shall  be  without 
excuse  from  serving,  not  that  the  persons  eKem[^t  are  d\^ 
qualified.  The  board  of  trustees  h  composed  of  three  per- 
sons, and  two  of  the  trustees  may  return  their  fellow  on  the 
list  of  selected  persons,  and  the  one  selected  be  ignorant  of 
what  has  been  done.  But  whatever  may  have  been  the 
circumstances,  the  fact  that  he  is  a  public  ofiicer  does  not 
disqualify.  In  Glossengfr  v.  The  Skite,  24  Ohio  St,  206,  if 
was  held :  *'  The  provisions  of  the  act  relating  to  jurors 
(70  Ohio  L.  173,  §  21),  exempting  public  officers  and  others 
from  service  on  juries  does  not  have  the  eftt'ct  to  disqualify 
the  persons  so  exempted,  but  merely  extendts  to  such  per- 
sons a  privilege,  which  may  be  waived  by  them," 

See  also  The  State  v.  EasUr,  30  Ohio  Bt.  542,  and 
cases  cited  therein. 

In  the  second  clause  or  assignment  of  the  plea  in  abat^ 
ment,  it  is  alleged  that  one  of  the  grand  jurors  Imd  said 
"that  they  (said  grand  jury)  had  already  found  a  great 
number  of  bills  against  the  liquor  sellers  of  this  couutj, 
and  that  before  they  (the  grand  jury)  got  through,  thej 
would  find  enough  bills  to  break  every  liquor  seller  in  Cler- 
mont county  up." 

We  can  not  herein  sec  anything  which  would  disqualifr 
the  party  from  serving  on  the  grand  jnry,  for  notwith- 
standing having  made  such  a  statement,  he  may  have  been 
a  "good  and  judicious'-  person^  If  liquor  selling  was  an 
offense  against  the  laws^  a  determination  to  put  an  end  to 
it,  does  not  show  the  party  to  have  been  incompetent  to 
find  indictments. 

The  same  remarks  will  apply  to  the  gronnd  of  objection 
that  the  grand  jurors  were  incompetent,  because  they  ba< 
subscribed  $50  to  pay  the  expenses, of  prosecuting  oftender: 
Zeal  displayed  in  a  purpose  to  put  down  a  certain  kind  a* 
offense,  often  repeated,  is  not  a  bias  against  any  particulfl 
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individual.  A  desire  to  enforce  the  laws  is  commendable 
rather  than  the  reverse.  It  is  to  do  this  that  the  grand  jury 
is  organized,  in  order  that  they  may  discover  and  present 
these  persons  who  have  been  guilty  of  crime. 

They  do  not  try  and  convict  the  offender.  That  is  left  for 
another  body,  with  regard  to  whom,  and  against  any  feel- 
ing they  may  entertain,  thie  accused  is  sufficiently  protected. 

But  even  if  a  supposed  interest  on  the  part  of  a  grand 
juror  were  a  disqualification,  it  has  already  been  held  by 
this  court  that  the  objection  can  not  be  taken  by  plea  in 
abatement.  The  State  v.  Easter,  30  Ohio  St.  542.  If  ground 
of  challenge  at  all,  it  must  be  made  before  indictment 
found,  or  before  the  jury  is  sworn. 

As  to  the  charge  of  the  court  with  reference  to  proving  a 
specific  sale  and  the  time  thereof.  We  understand  the  law 
to  be  as  recognized  in  Stockwell  v.  The  State,  27  Ohio  St. 
563,  where  it  is  said:  "As  the  precise  time  laid  in  the  in- 
dictment is  immaterial,  the  plaintiff  in  error  might  well 
have  been  convicted,  on  proof  that  he  committed  the 
offense  charged,  at  any  of  the  times  in  regard  to  which 
evidence  was  oflered  by  the  state." 

In  the  case  before  us,  there  was  evidence  tending  to  show 
sales  "  about  the  time  mentioned  in  the  indictment." 

The  time  mentioned  was  the  20tli  May,  and  there  was 
evidence  of  sales  in  March,  April,  and  May,  all  prior  to  the 
finding  of  the  indictment.     This  was  sufficient. 

In  Stockwell's  case,  the  defendant  asked  the  court  to  re- 
quire the  state  to  elect  and  inform  the  defendant  which 
specific  sale,  which  it  had  given  evidence  tending  to  prove, 
the  state  relied  on,  to  sustain  the  indictment.  This  was 
refused,  and  for  this  the  judgment  was  reversed.  The  pro- 
secutor should  have  made  his  election  when  asked.  Iti  the 
case  before  us,  no  such  election  was  demanded. 

Judgment  affirmed. 
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Elsoteu  v.  FrFB. 

1.  It  18  not  error  to  overmle  ft  general  objection  to  aU  tht  tefftimont  of  % 

witness,  where  part  uf  it  is  adrai&sible. 

2.  Where  a  testator  msikes  no  dispoaition  of  ins  real  eatate,  other  thati  bj 

directing  thnt  it  shall  be  sold  by  his  executors,  and  the  proceeds  paid  tfl 
a  trustee,  named  in  th«  will,  for  tho  benefit  of  certain  legmees^  the  legil 
title  to  his  real  estate  descend  a  to  his  Heirs,  subject  to  the  c3ce<?i3tioii  af 
the  power  conferred  on  the  exti-cntora;  but  the  right  of  poste^ioii  pa^ja 
with  the  will  to  the  executors^  to  enable  them  to  effect  the  objecu  uf  the 
testator. 

8.  Where  such  executors,  after  accepting  the  trust,  resign  their  officy  it  ci- 
ecutors,  their  authority  to  execute  the  power  of  sale  conferred  by  tb 
will  upon  them  as  uiecutors,  expires  with  their  office. 

4.  Under  the  provisions  of  iet;tioii  69  of  the  wills  act  of  March  23;,  lB¥k  i* 
amended  March  8,  184o>  where  h  will  directs  land  to  be  sold  by  the 
executors,  and  they  resign  without  huviiii^  executed  the  power^  the  sab 
or  conveyance,  or  both,  may  bo  made  by  an  administrator  with  the  vill 
annexed. 

6.  Where  an  administrator  with  the  will  annexed,  in  the  exectition  of  iocli 
power,  sells  land  and  gives  tho  purchnaer  u  title  bond  and  possession  «f 
the  premises,  the  purcha!*er  acquires  thereby  an  equitable  right,  on  pay* 
ment  of  the  purchjiao  price,  to  ft  conveyance  of  the  land;  but  euch pur- 
chaser has  no  right  to  demaud  a  cunveynuco  until  the  pureha^j*!-!!!^!"?! 
is  paid. 

6.  Where  such  administrator  resigns  hia  office,  and  wholly  abandons  the  ad- 

ministration of  the  tistato,  his  autliurity  under  the  statute  to  eJteenta 
such  power  conferred  hy  the  wilJ  ceases;  and  a  deed,  mndobyhiiD  sftw- 
ward,  of  land  sold  to  him  while  inofficot  and  before  the  purchitser  ii  en- 
titled to  a  deed,  convttyrj  no  title  to  the  land* 

7.  Where  neither  party  has  the  legal  title,  the  rule  which  protects  i  fc«« 

Jide  purchaser  without  notice  does  not  apply  ;  and  where,  in  suet  ca^i 
the  equities  are  equal,  the  oldest  equity  must  pr-ovaiK  Nor  Is  the  ralfl 
available  against  one  who  unite*  In  himselt  both  the  legal  and  equilable 
title. 

8.  Where  a  testator  directed  hfs  land  to  be  sold  by  bis  executors,  and  tii« 

proceeds  to  be  paid,  at  a  apecifled  time,  to  certain  legatees  to  -Ahom  1^^ 
bequeathed  his  whole  oBtate;  and,  in  execution  of  the  power  of  saKt^^ 
land  was  sold,  and  possession  with  a  title  bond  was  given  to  the  pu^ 
chaser,  but  the  pure  base- money  bad  not  boon  paid  nor  tho  coovcyancf 
of  the  land  made  when  the  time  arrived  for  the  payment  of  the  mouej 
to  the  legatees:  Htl-d,  that  the  legacies  ware  an  equitable  charge  upos 
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the  land,  and  that  the  legatees  had  the  right  in  equity  to  lubject  the 
land  to  the  payment  of  the  purchase-money. 

Error  to  the  District  Court  of  Clinton  county. 

On  the  4th  day  of  March,  1870,  John  C-  Eletner  and 
Eliza  J.,  his  wife,  and  Thomas  B.  M.  Jeffioy  and  Mary  E,, 
his  wife,  brought  their  action  in  the  Court  of  Common 
Pleas  of  Clinton  county,  against  Mattinjvv  Fife,  James  KiU 
len,  surviving  executor  of  Joseph  Reed,  deceased,  Oliver  P, 
Mitchell  and  wife,  and  Chauncey  F.  Trncsdale,  heirs  of 
Beebe  Truesdale,  deceased,  and  Levi  Gustin,  administrator 
de  bonis  von  of  Joseph  Reed,  deceased. 

They  allege  in  their  petition  that  Eli;^ii  J.  and  Mary  E. 
are  legatees  of  Joseph  Reed,  a  resident  of  Clinton  county, 
who  died  in  1848,  the  owner  of  part  of  lot  No.  69,  in  WiU 
mington,  in  said  county,  and  that  Beebe  Truesdale  and 
James  Killen  were,  by  the  will  of  J68eph  Reed,  made  ex- 
ecutors of  the  will.  Killen  and  the 'heirs  of  Truesdale  are 
made  parties. 

They  aver  that  the  executors  proceeded  to  settle  the  es- 
tate, and  collected  assets  to  the  amount  of  §364,39,  and 
paid  debts,  including  allowances  to  themselves,  amounting 
to  $269.80,  leaving  in  their  hands,  April  3,  1849,  §94J8, 
when  they  resigned,  and  that  the  porHonal  property  was 
more  than  sufficient  to  pay  all  the  debts  of  the  estate,  which 
is  not  denied  in  the  answer. 

They  aver  that  the  will  of  Joseph  Reed  directed  his  ex- 
ecutors to  sell  his  real  estate,  and  pay  o%"or  the  proceeds 
thereof,  to  be  invested  for  the  benefit  of  said  Eliza  J.  and 
Mary  E.,  daughters  of  the  testator;  but  that  tlie  executors 
neglected  to  make  such  sale,  and,  on  the  -Ul  day  of  April, 
1849,  resigned,  when  Levi  Qustin  was  appointed  adminis- 
trator  fie  bonis  non  of  the  estate,  who  accepted  the  trust 
and  gave  bond  as  required  by  law. 

They  aver  that  the  proceeds  of  real  and  personal  prop- 
erty of  the  estate  was  to  be,  by  the  terms  of  the  will,  di- 
vided between  the  said  legatees  at  the  beginning  of  the 
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year  1870,  and  they  make  a  copy  of  .the  will  a  part  of  tlie 
petition. 

They  allege  that  Matthew  Fife  ia  in  possession  of  lot  Xo. 
69,  claiming  title  thereto  ;  but  they  say  he  liaa  no  title  as 
they  believe ;  or  if  any  he  has,  they  holJ  it  in  trust  for 
sa^d  legatees. 

They  pray  that  the  snrviviDg  executor,  and  the  heirs  of 
the  deceased  executor,  may  be  ordered  to  convey  ^aid  lot 
to  said  legatees,  or  that  they  execute  tlie  trust ;  that  Fife 
may  diBolose  any  title  he  may  havc^  that  he  may  be  beld 
as  a  trustee  for  the  benelit  of  the  legatees ;  that  aii  account 
may  be  taken  of  rents,  and  for  any  relief  they  may  be  justly 
entitled  to. 

The  will  is  as  follows : 

'*  1<  It  is  my  desire  that  all  my  just  debts  and  funeral 
expenses  be  fully  paid. 

*'  2.  Believing  that  the  hiws  of  the  state  make  ample 
provisioQ  for  the  widows  of  persons  dying  intestate,  I  give 
and  bequeath  to  my  belove<l  wife,  Lucy  Reed,  formerly 
Lucy  Peebles,  all  the  property  which  she  would  hold  im- 
der  tlic  law  as  ray  widow,  precisely  the  same  as  if  I  had 
died  intestate. 

**  3.  I  give  and  bequeath  to  my  negro  woman,  Snid,  now 
residing  in  Barren  county,  Kentucky,  her  full  and  perfect 
freedom,  hereby  manumittittg  her  free. 

''  4.  On  condition  that  she  shall  voluntarily  remove  to  and 
reside  in  the  State  of  Ohio,  I  give  and  bctjueath  to  her,  the 
said  Said,  in  addition  to  her  liberty,  a  comfortable  support, 
to  be  furnished  her  out  of  my  estate  by  the  trustees  Iiere- 
inafter  named,  or  appointed  m  hereinafter  provided,  wlieo, 
from  sickness  or  old  age,  she  is  unable  to  support  herself  oat 
of  the  proceeds  of  her  own  labor.  If,  however,  she  is  nnmU- 
iiig  to  remove  to  Ohio,  and  my  bequest  of  manumitting  can 
not  by  reason  of  legal  impediments,  be  carried  into  exe- 
cution in  the  State  of  Kentucky,  then  I  desire  that  she  shall 
be  held  by  said  trustees  as  a  servant  in  Kentucky,  who  shall 
hire  her  to  such  person  or  persons  as  she  may  desire  to  live 
with  there,  and  appropriate  all  the  avails  (whether  eunied 
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heretofore  or  hereafter)  of  her  labor,  to  her  sole  benefit 
and  use,  seeing  to  it  that  the  same  are  not  foolii^bly  and 
imprudently  squandered,  hut  economically  applied  to  her 
own  support  wLun  ^liu  ehail  stand  in  real  need  of  tlie  same, 
aiul  in  no  event  shall  the  proceeds  of  her  labor,  or  any 
part  thereof,  be  applied  to  any  purpose  except  for  her  own 
use,  unless  she  shall,  in  her  last  ihness,  desire  some  other 
or  ditlerent  appropriation  of  any  residue  of  the  same,  after 
her  decease,  and  then  bticIi  residue  shall  be  appropriated 
by  said  trustees  ae  die  may  desire. 

**5.  I  desire,  and  hereby  direct  my  executors,  or  the  sur- 
vivor of  them,  to  sell  and  convert  into  money  ils  soon 
as  the  same  can  be  done  on  good  terms  and  without 
Bacrifiee,  all  m^^  property,  both  real  and  personal,  hereby 
expressly  authorizing  them  or  the  survivor  of  them  to  sell 
eitlier  at  public  or  private  sale,  and  on  such  reosonable 
terms  as  will  be  most  conducive  to  the  interest  of  my  es- 
tate, and  to  pay  the  money  thus  acquired  into  fhe  lianda 
of  the  trustee  hereinafter  named,  and  to  take  his  receipt 
therefor,  which  shall  be  a  full  and  complete  voucher  to 
them  for  the  same. 

**  6/1  desire,  and  hereby  direct  my  trustees,  hereinafter 
named,  or  appointed  as  hereinafter  directed,  to  invest  the 
moneys  received  as  aforesaid  from  my  executors  as  soon 
thereafter  as  the  same  can  be  prudently  done  to  the  best 
advantage  for  ray  estate,  in  the  stock  of  some  safe  and 
solvent  bank,  and  as  dividends  shall  accrue  thereon  he 
eball,  from  time  to  time,  make  a  like  investment  of  them, 
until  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy,  and  that  said  trustee  shall  have,  for  his  care  and 
trouble  about  this  businesSj  whatever  the  court  of  cc>mmon 
pleas  within  and  for  Clinton  county  may  allow  to  him  as  a 
reasonable  compensation  for  the  same. 

*'  7.  I  give  and  bcqueatli  to  my  two  daughters,  Eli;sa 
Jane  Reed  and  Mary  Elizabeth  Reed,  and  to  the  issue  of 
their  bodies,  or  in  the  event  that  either  of  them  shall  die 
without  issue,  then  to  the  survivor  and  her  heirs  forever, 
to  be  paid  over  to  them  in  equal  moities,  that  is  to  aay,  to 
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the  said  Eliza  Jaiio  and  Mary  Elizabeth  in  the  year  a.  % 
1870,  and  not  before,  by  ray  trnsteeSj  hereinafter  Bamed  or 
appointed  as  hereinafter  directed,  if  they  shall  then  be 
living.  If  either  of  them  shall  have  died  previously  to 
that  time  leaving  children  upon  her  body  begotten,  then  I 
desire  that  those  children  eball  take  her  portion;  but  if 
either  of  them  Hliatl  have  died  at  that  time  without  issue, 
theil  I  desire  that  the  survivor  of  them  and  her  heirs  sball 
take  the  whole  of  my  property  which  has  been  required  U) 
be  given,  as  set  forth  above,  to  the  trnsteea  hereiDafter 
appointed  as  hereinafter  directed, 

"  8.  I  do  hereby  name  and  appoint  David  Linton  a  trus- 
tee, to  receive  and  hold  all  moneys  and  property  hereinbe- 
fore directed  to  be  placed  in  the  handa  of  a  trustee  or  be- 
queathed to  a  trustee  for,  and  during  the  time  thepeiR 
specified,  and  to  execute  all  trusts  liereiu  created,  that  he 
shall  render  unto  the  court  of  common  pleas  within  and 
for  the  county  of  Clinton,  Ohio,  a  true  and  faithful  m- 
count  of  all  bis  proceedings  as  such  trustee  at  least  oneeio 
five  years,  and  ofteuer  if  thereunto  required  by  said  coort; 
but  previous  to  \m  receiving  any  part  of  my  estate,  I  <io 
require  him  to  enter  into  a  bond,  payable  to  the  legatees 
named  in  the  seventh  item  of  this  will,  conditioned  for  the 
faithful  execution  of  tlie  trusts  imposed  by  this  will,  in  such 
an  amount  and  with  such  freehold  Becurities  as  said  court 
may  approve,  that  in  the  event  of  the  said  Linton  or  Ina 
failure  to  comply  within  a  reasonable  time  with  the  requt«i- 
tions  aforesaid,  then  I  direct  my  executors  to  make  appli* 
cation  to  said  court  to  appoint  some  good  and  respectable 
man  to  take  such  bequest  and  execute  such  trusts  as  are 
conferred  upon  said  Linton,  requiring  litm  to  enter  iuto 
the  same  kind  of  a  bond  that  I  have  of  said  Linton. 

"  9.  And  finally  I  do  constitute  and  appoint  Beebe  Triiea 
dale  and  Jamos  Killon  executor  of  this,  my  last  will  ant 
testament,  hereby  revoking  all  former  wills  by  me  madtv 

The  defendant,  Fife,  an  s  we  red  that  Levi  Gustin,  m  ad* 
ministrator  ^/e  toriij  ??on  with  the  will  annexed,  of  Josepl 
Reed,  sold  said  lot  No,  09  to  Isaac  Strickle  and  George  D 
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Haworth,  who  took  possession  thereof;  that  Gustin  soon 
after  conveyed  the  same  to  said  Haworth  or  some  of 
his  assigns;  that  the  deed  has  been  lost;  but  that  he  hulda 
title  under  said  Gustin,  so  made  by  him.  The  other  de- 
fendants did  not  answer. 

The  plaintifts  replied  to  the  answer,  denying  that  Gustin 
sold  and  conveyed  the  lot  in  question,  and  that  he  had  any 
authority  so  to  do ;  and  they  say  that  if  there  was  an  at- 
tempted  sale  it  was  never  consummated ;  that  no  consider- 
ation was  paid ;  and  that  no  title  to  said  lot  ever  parsed 
from  said  Gustin  to  any  pretended  purchaser  thereof. 

The  common  pleas  dismissed  the  petition,  and  the  case 
was  appealed  to  the  district  court.  That  court  found  the 
equity  of  the  case  for  the  defendant,  Fife,  and  dismissed  the 
petition.  A  motion  for  a  new  trial  was  made  by  the  plaint- 
ifts, on  the  ground  that  the  finding  and  judgment  of  the 
court  were  against  the  law  and  the  evidence.  The  court 
overruled  the  motion,  to  which  the  plaintiffs  excepted 
and  took  a  bill  of  exceptions,  embodying  all  the  evidence. 
The  errors  upon  which  a  reversal  of  these  judgments  is 
sought,  together  with  the  facts  of  the  case,  are  sufficiently 
stated  in  the  opinion. 

T.  Q.  Hildebrantj  of  Hildebrant,  Stone  ^  Walker^  for 
plaintiffs  in  error : 

Taking  the  whole  will  together,  it  is  manifestly  the  in- 
tention of  the  testator  to  give  his  executors  a  power  with 
an  interest,  because  he  intrusts  to  them  a  discretion.  He  treats 
them  as  his  confidential  agents.  The  legatees  have  noth- 
ing whatever  to  do  with  the  property,  nor  the  proceeds, 
until  the  year  1870.  The  trustees  to  be  appointed  liad 
nothing  to  do  with  the  property,  only  to  secure  the  pro- 
ceeds. Dobney  v.  Manning,  3  Ohio,  321 ;  Williams  v.  Beach, 
17  Ohio,  171 ;  Boyd  v.  Talbert,  12  Ohio,  212. 

All  the  discretion  given  by  the  will  over  the  property  is 
given  to  the  executors. 

He  gives  them  power  to  sell,  which  includes  power  to 
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conYey  and  give  acqaittanco  for  the  purchase-monej. 
rerry'^oii  Truste,  §  806;  4  Vee.  97. 

See  also  Perry  on  Trusts,  §  250  ;  5  Ves,  503-505;  8  Tea* 
674. 

Traata  are  sometimes  implied  from  powers.  Perry,  g§ 
248,  249-258. 

It  has  always  been  the  law  of  OliiOjthat  adviee  toexecQ- 
tors  to  sell  was  a  personal  trust.  Henry  v.  Doctor^  9  OhiOj 
49.  And  on  the  resignation  of  the  executors  the  trust  siill 
remained  in  them,  and  on  their  death  descended  to  tlieir 
heirs.  2  Ohio,  126  ■  DePcystcr  v.  Clendeumg^  8  Paige^eR 
295. 

But  it  is  claimed  by  the  defeodaniSj  that  the  act  of  Mafcli 
8,  1845  (2  S.  k  C.  1629),  amendatory  to  the  69th  sectioDwf 
the  wills  act  J  gave  authority  to  Gustin  to  sell  under  th# 
will.     This  we  deny. 

By  the  decisions  in  New  York,  from  whose  statute  odis 
wa.^  literally  cop  ted  ^  a  contrary  doctrine  is  c4earlj  estab- 
lished. 

If  thiK  will  gives  a  power  to  the  exec n tors,  coupled  wifh 
a  trust,  then  the  enactment  does  not  authorize  a  sale,  for 
it  does  not  apply  to  personal  trusts  and  confidences,  but 
only  to  the  general  functions  of  executors  in  settling  Dp 
estates.  ConkVm  ^,  Edgerton^  21  Wend»  430;  Conkliw^^ 
Edgcrton,  25  Wend.  224;  Room  v,  Pldllips,  27  K  Y,  357, 
and  cases  cited;  4  Sand.  (S,  C»)  374^378, page  295;  AmbK 
98;  Perry  on  Trust.  §  500. 

If  we  are  correct,  the  purchaser  took  nothing  by  ths 
sale  of  July,  1849,  not  even  au  etjoity. 

But  admitting,  for  tlie  sake  of  the  argnment,  that  Gu^tin 
had  authority  to  sell,  he  did  not  exercise  the  power  so  fia 
to  force  the  title  of  the  purchaser  from  the  mcumbrflnca 
of  the  trust,  because  tlm  is  a  specific  trust.  Clyde  v.  Sm  ' 
S071,  4  Ohio  St.  445-464;  Bank  of  31asiiingum  v.  Carpent  , 
7  Ohio  (pt.  1),  21 ;  2  Ohio,  126. 

In  this  case  only  a  small  part  of  the  purchase-money  w  i 
paid. 
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There  can  be  no  title  without  payment  of  the  purchase- 
money.    Perry,  §§  739,  793 ;  2  Story  Eq.  1219. 

The  purchaser  knew  there  was  a  breach  of  the  trust, 
that  the  purchase-money  had  not  been  paid.  Their  title 
was  traceable  through  the  will  of  Joseph  Reed;  they  were 
bound  to  take  notice  of  its  provisions,  and  were  put  on  in- 
quiry as  to  every  fact  connected  with  the  settlement  of  the 
estate;  and  once  put  upon  inquiry,  they  were  bound  to 
take  notice.  Perry,  §  800,  and  cases  cited;  11  Simmons, 
152;  7  Ohio  (pt.  1),  21,  above;  12  Simmons,  528,  cited;  4 
Ohio  St.  445;  15  Peters,  93. 

The  same  when  a  person  deals  with  the  trustee  long  qfter 
the  trust  should  have  been  executed. 

We  claim  that  there  is  no  distinction  between  estates 
devised  in  trust,  and  those  only  charged  with  the  payment 
of  debts  and  legacies.  The  character  of  the  executors  13 
the  same.  They  are  trustees.  2  Sugden  on  Vendor^^,  38j 
note  2;  2  Story  Eq.,  §  1127. 

The  evidence  shows  a  clear  breach  of  the  trust  on  part 
of  Gustin,  and  also  on  part  of  the  executors.  They  ac- 
cepted the  trust,  then  failed  to  convert  the  property  into 
money  as  directed.  All  this  was  known  to  the  purchiir^L^rs, 
For  that  reason,  also,  they  hold  the  property  subject  to  the 
trust  created  by  the  will,  and  are  bound  to  see  that  the 
purchase-money  is  paid  and  properly  applied.  2  Sugdeiij 
89 ;  Waikins  v.  Chick,  2  Sim.  &  Str.  199 ;  Gardner  v.  Grard- 
ner,  3  Mason,  178 ;  4  Ohio  St.  445. 

Harrison  J  Olds  ^  Marsh,  and  W.  B,  Telfair,  for  defenclant 
in  error : 

Counsel  for  the  plaintiffs  claim  in  argument  that  Fife 
had  constructive  notice  of  want  of  title  in  his  grantor,  or 
of  some  lien  for  purchase-money,  from  the  fact  that  a  com- 
plete chain  of  title  did  not  appear  on  record.  We  submit 
that  this  is  not  so.  The  proof  is  that  Fife  had  no  notice, 
actual  or  constructive,  of  any  infirmity  in  the  title,  and 
that  he  was  an  innocent  purchaser. 

But  if  there  was  a  right  of  action  to  recover  unpaid 
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purchase-money,  or  to  enforce  a  vendors  lien,  Buch  ri^ht 
of  action  was  not  in  the  plain tifls.  Daiis  d  aL  t,  Comiw, 
25  Ohio  St.  668, 

If  this  court  slionid  be  of  opinion  that  the  dietrict  eonrt 
should  have  found  that  Fife  had  culor  or  made  claim  of  a 
title  or  interest  adverao  to  the  plaintiffs^  and  invaliJ  as 
against  them,  still  the  plaintiffs  would  not  have  ebowo 
themselves  entitled  to  any  equitable  relief.  They  were  not 
in  possession,  and  therefore  could  not  maintain  au  attion 
to  quiet  title.  Tlie  defendant  held  possession  adversely  to 
all  the  world,  and  held  such  possession  either  rightfully  or 
as  a  mere  trespasser. 

Moreover,  the  plaintiffs  did  not,  in  their  pleadings,  i©t 
up  any  facts  entitling  them  to  recover  unpaid  purcb:i^>> 
money,  or  to  enforce  a  vendor's  lien»  or  to  quiet  their  i'nkj 
or  pray  for  such  relief. 

There  was  no  testimony  offered  tending  to  show  that 
said  Fife  took  possession  of  or  held  any  title  to  said  prem- 
ises in  any  trust,  express  or  implied,  for  the  plaintiflk. 

If  Gystin  had  not  po^ye^  under  the  will  to  sell  and  cm- 
vey  the  land,  or  did  not  gell  or  convey  it,  then  the  title 
thereto  was  in  the  x^^^'^^tifls,  and  they  could  in  a  proper 
action,  and  in  the  proper  court,  recover  a  judgment  for  tbe 
possession  of  the  land;  but  they  were  not  entitled  to  mj 
equitable  relief  against  Fife. 

If  Qustin  had  power  to  sell,  and  did  sell  tJie  lantl,  but 
did  not  convey  it^  then  the  plaintiffs  were  not  entitled  to 
any  equitable  relief.     In  such  case^  if  tlio  land  had  beea 
sold  and  paid  for,  the  equity  was  wholly  with  the  pu^ 
chaser  or  his  assigns.     If  Rold  and  not  paid  for,  then,  t^- 
fore  conveyance,  an  administrator  might  enforce  a  vendors 
lien,  but  after  conveyance,  even  he  could  not  enforce  it 
against  a  subsequent  innocent  purchaser.     If,  after  a  »* 
and  before  full  payment  or  conveyance,  the  plaintiffs  Iia 
any  rights  against  Fife,  it  was,  after  the  requisite  denia 
and  tender,  to  rescind  the  contract  of  sale,  and  then  to 
cover  in  ejectment. 

If  Gustin,  m  administrator  with  the  will  annexedj  h 
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power  to  sell  the  land,  then,  not  only  have  the  plaintiffs  no 
equity  as  against  him,  but  the  title  of  Fife  was  perfect  in 
law  and  equity. 

If  the  executors  named  in  the  will,  or  the  survivors  of 
them,  had  sold,  there  would,  we  submit,  be  no  room  for 
controversy  as  to  their  power.  The  power  given  to  them 
18  not  discretionary,  but  the  direction  to  sell  is  peremptory. 
The  plain  intent  is  that  at  the  time  and  upon  the  terms 
mentioned,  the  administrators  of  his  estate  shall  sell  said 
property,  real  and  personal. 

The  statute  of  Marches,  1845,  was  in  force  when  the  will 
-was  made  and  when  it  became  operative,  and  when  the 
land  was  sold. 

This  act  of  1845,  was  not  repealed  until  January  15, 1869 
(66  Ohio  L.  4),  and  said  57th  section  of  this  act  of  March 
23, 1840,  was  not  repealed  until  May  3, 1852.  They  were 
the  law  of  the  land,  and,  therefore,  a  part  of  the  will  of 
the  testator,  when  the  will  was  executed  and  when  it  took 
effect,  and  also  when  this  power  of  sale  was  executed. 

Reed  and'  Fife  were  bona  fide  purchasers.  A  bona  fide 
purchaser  for  value,  without  notice,  is  a  good  defense,  not 
only  against  all  prior  equities,  but  against  all  adverse  pro- 
ceedings in  equity.  2  Leading  Cases  in  Eq.,  part  1,  p.  50 ; 
Vomeck  v.  Briggs^  6  Paige,  323,  328,  829;  Jackson  v. 
Green  et  al.^  8  Johns.  137,  139;  Jackson  v.  McChesney^ 
7  Cowan,  329. 

What  had  these  purchasers  to  take  notice  of?  The  sale 
to  them  was  made  under  a  power  to  sell  and  convert  into 
money. 

Payment  to  Qustin,  administrator  de  bonis  non,  is  suffli- 
^iefit.  Wormly  v.  Wormly,  8  "Wheaton,  443 ;  Coonrod  v. 
Coonrodj  6  Ohio,  55. 

When  a  trust  is  defined,  payment  to  the  trustee  is  suflSl- 
cient,  whenever  the  money  is  not  merely  to  be  paid  over  to 
third  persons,  but  is  to  apply  upon  trusts,  which  require 
time  and  discretion,  as  where  the  trust  is  to  lay  out  money 
in  the  purchase  of  an  estate.     Coonrod  v.  Coonrody  6  Ohio, 
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57;  Sug.  Yen.  333;  2  Bug,  Yen.  32;    2  Story  Eq,  §  1129; 
Clyde  V.  Simpson ^  4  Ohio  St.  445,  463. 

Day,  J.  It  is  claimed  in  behalf  of  the  defendant  that  the 
ease  is  one  in  which  tlio  {ilaintiftB  had  no  right  of  appeal 
to  tlie  district  court,  and  tliat,  therefore,  the  jiidgoieot  of 
the  common  phiH?^  in  favor  of  the  defendant  must  stand, 
though  that  of  the  district  court  should  be  revcrHed< 

No  motion  ^vix^  made  to  dijsniiss  the  appeal,  nor  has  any 
objection  to  the  jurisdiction  of  the  district  court  been  taken 
in  any  form  otlier  than  that  now  faken  in  argument;  nor 
would  such  objection  have  been  of  any  avail  to  the  defend* 
ant,  if  it  had  been  interposed  of  record  at  an  earlier  atagie 
of  the  case ;  for  the  case  made  m  the  pleadings  was  not 
merely  for  the  recovery  of  money,  nor  specific,  real  orper^ 
Bonal  property,  but  was  for  specific  equitalde  relief;  and 
was,  therefore,  a  case  to  be  tried  to  the  court  and  not  to  a 
jury.  Such  cases  arc  made  appealable  by  the  statute.  The 
judgment  of  the  ooiiunon  pleas  was,  then,  vacated  by  the 
appeal,  and  that  of  the  district  court  is  properly  review- 
able on  error;  we  must,  therefore,  consider  whether  error 
intervened  in  the  rulings  and  judgment  of  that  court 

The  plaintift'  claims  that  the  court  erred  in  admitting 
secondary  evidence  to  be  given  of  the  contents  of  a  deeii, 
through  which  the  defendant  claims,  without  suiEcient  pre- 
liminary proof  of  the  loss  of  the  deed.  It  ia  a  sntficient 
answer  to  this  objection  to  say  that  no  exception  was  takeo 
to  the  evidence,  other  than  a  general  exception  to  all  the 
evidence  given  by  each  w-itness  who  testified  upon  that  an*J 
other  points  of  the  case,  some  parts  of  which  testimony 
were  clearly  admissible-  It  is  not  error  to  overrule  a  geo- 
eral  objection  to  a  mass  of  testimony,  where  part  of  it  }^ 
admissible.    31orris  v,  Faurot^  2t  Ohio  St.  155. 

It  is  claimed  by  the  plaintiff  that  the  court  erred  in  ove^ 
ruling  the  motion  for  a  new  trial ^  and  thereby  the  ca& 
upon  the  facts  clearly  proved,  is  brought  in  review  on  it 
merits. 

The  theory  upon  which  the  plaintifts  framed  their  caf 
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involves  the  inquiry  as  to  ^vhat  became  of  the  le<]ral  title  to 
the  land  in  controversy  after  the  death  of  the  testator,  from 
iv'hom  both  parties  claim  title* 

The  will  makes  no  disposition  of  his  real  estate,  other 
than  that  it  shall  be  sold  by  his  executors,  and  tliat  the  pro- 
ceeds shall  be  paid  over  by  them  to  a  trustee,  for  the  future 
heaeiit  of  his  two  daughters^  who  are  made  legatees  of  his 
entire  entate.  The  executors  were  merely  endued  with 
power  to  sell  the  real  estate  and  pay  the  money  ariahig 
from  the  Bale  to  the  trustee,  who  was  intrusted  with 
the  management,  and,  to  some  extent^  diBpoftition  of  the 
fund.  But  the  executors  acquired  no  personal  interest  or 
ipecial  trust  in  tbe  property,  further  tlian  that  coimected 
with  itM  sale  and  payment  of  the  proceeds  to  the  trustee 
named  in  the  wilL  Subject  to  this  power,  the  testator,  so 
far  as  the  executors  were  concerned,  left  the  title  as  it  stood 
at  lawj  to  pai?s  to  his  heirs,  cumbered  with  thg  equity  cre- 
ated in  behalf  of  his  legatees. 

The  case  of  Dabney  v-  Manninq^  3  Ohio^  321,  is  directly 
ftppHcable  and  decisive  of  the  point  In  that  case  power 
was  given  to  the  executors  by  the  will  to  sell  the  land, 
when,  in  their  opinion,  the  sale  could  be  made  to  good  ad- 
vantage, and  to  pay  tiie  proceeds  to  his  children  when  they 
became  of  age.  The  court  said  ;  '^  The  title  certainly  de- 
scended to  the  heir,  while  the  trust  remained  unexecuted, 
euhjeet  to  be  divested  by  the  execution  of  the  powen  But 
the  right  of  possession  did  not  descend  with  the  title;  that 
passed  with  the  will  for  the  better  enabling  the  executors 
to  effect  the  objects  of  the  testator,"  So,  in  tins  case,  it  is 
equally  clear  that  the  title  descended  to  tlie  heirs  at  law  of 
the  testator,  subject  to  the  execution  of  the  power  conferred 
by  his  wilh  Tlie  executors  bad  no  title  further  tlian  what 
was  connected  with  the  power  conferred  on  them  as  execu- 
tors, and,  when  they  ceased  to  be  executors,  the  power  ter- 
coinated  with  their  office,  and  any  title  they  had  dependent 
on  the  power  ended  with  it* 

This  ease  is  unlike  the  cases  of  Boyd  v,  Talbcri^  12  Ohio, 
VOL.  XXXII — ^24 
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212,  and  Williams  v.  Beach^  17  Ohio,  171.  In  those  cases 
the  powers  invested  in  the  executors  were,  like  tho&e  in  thii 
case,  intrusted,  not  to  the  executors,  but  to  a  special  trustee. 

The  defendant  claims  that  the  power  conferred  by  the 
will  was  executed  in  such  a  manner  ae  to  give  him  the  title 
to  the  land  in  dispute.  This  bringa  us  to  the  next  questioQ 
to  be  considered. 

The  executors  named  in  the  will  never  attempted  to  ex- 
ecute the  power.  They  re&igned  tlicir  trusit,  leaving  the 
land  unsold.  Thereupon  the  administrator  with  the  will 
annexed  was  duly  appointed  and  qualified  to  eomplt^te  the 
administration  of  the  testator's  cBtatc.  Accordingly,  oa 
the  24th  day  of  July,  1849,  the  administrator  sold  the  land 
at  public  sale,  and  the  defendant  claims  title  under  the  pur- 
chaser at  that  sale.  The  admnilstrator  gave  the  purchaser 
a  title  bond,  and  put  him  in  possession  of  the  premises. 

But  a  small  part  of  the  purchase-money  was  then  paid 
to  the  administrator,  and  the  balance,  for  which  he  took 
the  purchaser's  note,  still  remaina  unpaid. 

Five  or  six  years  after  the  aalc  the  administrator  moved 
out  of  the  state,  but,  before  he  went,  he  res^igned  the  ad- 
ministration, and,  as  he  says:  "I  then  surrendered  the 
books,  vouchers,  papers,  and  notes  to  the  judge  of  the  pro- 
bate court.  Judge  McKay,  and  took  hk  receipt  for  the 
same.'^  Thus  the  matter  stood  until  August,  1860,  when 
a  party  interested  in  the  purchase  of  the  land,  sent  by  mail 
a  deed  to  the  late  administrator,  to  be  executed  and  re- 
turned by  him,  which  was  done  by  the  i^dministrator;  but 
the  deed  was  not  recorded,  and  is  said  to  be  lost.  Its  con- 
tents are  not  definitely  shown,  but  it  is  probable  that  it  was 
a  conveyance  of  the  lot  in  question  to  a  person  under  whom 
the  defendant  claims  title  by  a  warranty  deed* 

It  is  claimed  by  the  plaintiffs,  that  the  administrAtor 
with  the  will  annexed  had  no  power  to  make  either  the 
sale  or  the  conveyance.  Unaided  by  the  statute  this  would 
be  true.  But  the  statutes  in  force,  when  the  sale  and  deed 
were  made,  clearly  conferred  the  power.  The  iifty-ninth 
section  of  the  wills  act  provided,  that  where  a  will  contains 
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a  power  to  sell  real  estate,  ajid  the  executor  named  m  the 
will  refuses  to  accept  the  trust,  or  dies  before  the  power  m 
executed,  *^  the  sale  or  conveyance,  or  both,  shall  be  made 
by  the  administrator  with  the  will  annexed.'*  38  Ohio  L. 
120,  same  as  §  65,  S.  &  C.  1629.  By  an  amendatory  act, 
passed  March  8, 1845,  the  provisions  of  that  section  were 
extended  to  cases  where  executors  resign  without  executing 
the  power,  and  administrators  with  the  will  annexed  are 
expressly  authorized,  in  such  cases,  to  execute  such  power. 
43  Ohio  L.  66,  and  S.  &  C.  1629,  note. 

The  case  of  Conklin  v.  Egertoriy  21  Wend.  430,  and  25 
Wend.  224,  relied  on  in  argument,  for  the  limitation  of 
the  power  to  sell  personal  property  only,  is  of  questionable 
authority  in  the  state  where  the  case  was  decided*  Room 
V.  Phillips,  27  N.  Y.  357.  But  our  statute,  unlike  that  of 
ITew  York,  gives  express  authority  to  sell  "lands,  tene- 
ments, and  hereditaments." 

How  far  the  power  to  sell  might  be  limited  by  being 
coupled  with  personal  trusts,  conferred  by  the  will,  need 
not  now  be  determined.  But  where,  as  in  this  case,  the 
will  merely  directs  a  sale  of  real  estate  and  payment  of  the 
proceeds  to  another,  the  case  clearly  falls  within  the  pro- 
visions of  the  statute,  authorizing  the  administrator  with 
the  will  annexed  to  execute  the  power. 

The  purchaser  of  the  administrator,  therefore,  acquired 
by  the  sale  and  title  bond,  of  the  administrator,  the  right  to 
the  possession  of  the  land,  and  the  equitable  right,  on  pay- 
ment  of  the  purchase  price,  to  a  conveyance  by  deed. 

It  is  claimed  by  the  defendant  that  he  has  obtained  a  full 
title  to  the  land  through  a  deed  made  by  the  administrator. 
This  necessitates  a  consideration  of  the  rights  acquired  by 
that  instrument.  It  was  made  to  the  purchaser,  or  his 
assignee,  without  payment  of  the  purchase-money,  and, 
therefore,  without  a  legal  or  equitable  right,  on  their  part, 
to  demand  a  deed.  Under  the  circumstances  disclosed  by 
the  record,  the  good  faith  of  the  parties  to  the  deed  may 
well  be  questioned.  To  say  the  least,  the  case  discloses  an 
indifference  to  the  rights  of  the  legatees  named  in  the  will, 
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if  not  a  iJiirpose  to  defraud  them  out  of  their  legaciefl* 
But  was  anything  gained  by  the  deed? 

It  appearSj  that  more  than  eleven  years  after  the  sale, 
and  live  or  six  years  after  the  administrator  had  resigned, 
abandoned  hia  office  and  moved  out  of  the  state,  he  exe- 
cuted the  deed  in  question.  Clearly  be  hadj  at  that  time, 
no  power  to  perform  auy  official  act  as  administrator  of 
the  estate.  He  was  notj  at  that  time,  the  administrator 
with  the  will  annexed  of  the  testator,  and,  therefore,  was 
not  authorized  by  the  statute  to  convey  the  land  under  the 
power  conferred  by  the  will.  The  deed,  therefore,  waa 
void  ibr  want  of  power  to  make  it, 

But  the  defendant  ekiniB,  that  although  the  title  of  Ms 
grantor,  derived  under  the  deed  of  the  kte  adminiatrator, 
may  be  defective,  he  is  a  purchaser  for  a  valuable  consider- 
ation without  notice  of  any  defects  in  the  title,  and  must, 
therefore,  be  protected. 

It  is,  perhaps,  a  eufficient  answer  to  this  elaim  to  aay 
that  the  defendant  makes  no  such  case  in  his  answer.  He 
merely  sets  up  the  deed  of  the  administrator,  and  solely 
relies  on  that  as  his  source  of  title.  The  general  rule  ii 
that  the  defense  of  a  bona  fi<k  purchaser  must  be  pleaded 
in  Bome  form.    Larrowe  v.  Beamy  10  Ohio,  504, 

The  point  is  made,  upon  tlie  mere  statement  of  the  de- 
fendant in  his  testimony,  that  he  was  told^  when  he  paid 
for  the  land  and  took  a  deed  for  it,  that  the  title  wm 
good,  and  that  he  did  not  know  the  purchase -money  at  the 
administrator's  sale  was  not  paid;  yet  the  records  of  the 
county  showed  that  the  title  must  be  derived  under  the 
will  of  Josepii  lieed,  and  failed  to  show  that  the  power  to 
pass  the  title  had  ever  been  executed.  Ordinarily  this 
would  have  been  sufficient  to  put  a  purchaser  upon  inquirr 
as  to  how  the  title  had  been  transmitted,  and  led  to  the  die 
CO  very  of  the  defects  therein. 

But,  waiving  this  point,  does  the  defendant  stand  in  - 
position  to  make  the  defense  of  a  bona  fide  purchase 
available  in  his  behalf? 

In  Woods  v,  Dille^  11  Ohio,  455,  it  was  held  that  wher 
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neither  party  has  the  legal  title,  the  question  of  what  pro- 
tection will  be  extended  to  a  bona  fide  purchaser,  without 
notice,  does  not  arisCj  and  that  the  oldest  equity  must  pre- 
vail; and  in  Anketel  v.  Converae^  17  Ohio  St,  11,  it  was  said 
that  the  rule  wbiuh  protects  a  bona  fide  purchaser,  without 
notice,  "  is  applicable  to  only  8uch  as  have  acquired  the 
legal  titlej"  and  that  '*  where  neither  party  has  the  legal 
title,  and  the  equities  are  equal,  the  well-known  maxim 
prevails  that  "he  who  is  first  in  time  is  first  in  right." 

I^iow,  if  neither  party  bad  the  legal  title,  or  if  the  de- 
fendant be  regarded  as  not  having  the  legal  title,  in  either 
case  this  defense  must  fail.  Both  parties  claim  under  the 
same  will,  and  under  the  will  neither  party  has  the  legal 
title.  Both  parties  under  the  will  have  a  mere  equity,  and 
that  of  the  plainliJfs  is  the  oldest,  and,  therefore,  the  best. 

But  if  it  be  said  that  the  defendant  had  the  apparent 
legal  title  under  the  administrator's  deed,  he  encounters  a 
further  difficulty;  for,  however  the  authorities  may  con- 
flict elsewhere,  in  LatTOwe  v.  Seamy  10  Ohio  SL  498,  it  was 
settled  in  this  state  that  the  defense  of  a  bo?} a  fide  pur- 
chaser, without  notice,  is  not  available  against  one  who 
combines  both  the  legal  and  equitable  title  in  his  own 
right.  Ifow,  we  ijave  seen  that  the  legal  title  of  Joseph 
Reed,  the  common  source  of  title,  descended  to  his  heirs. 
The  legatees  under  his  will  are  his  daughters,  and,  there- 
fore, his  heirs.  As  such  they  took  the  estate,  subject  to 
the  trusts  created  by  the  will.  As  legatees,  when  the  time 
at  which  they  could  first  assert  their  rights  under  the  will 
arrived,  in  1870,  if  the  power  conferred  in  the  will  remained 
wholly  unexecuted,  they  had  tbe  equitable  right  of  election 
to  have  the  land  sold  for  their  benefit,  or  to  waive  the  sale 
atid  take  the  land.  Holt  v.  Ixtmb^  17  Ohio  St.  374»  Since, 
then,  both  the  legal  and  an  equitable  title  were  united  in 
the  plaintiffs,  the  defendant  can  not  be  protected  against 
tbeir  just  rights,  on  the  ground  that  he  is  a  purchaser 
without  notice. 

It  would  seem,  then,  that  the  defendant  can  avail  him- 
self only  of  whatever  right  was  acquired  by  the  pureh- 
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of  the  lanJ  under  his  contract  with  the  administrator,  and 
that  the  plaintifls  have  the  right,  in  eqnityj  if  the  pur- 
chaser or  hia  asBigaees  fail  to  perform  the  contract,  to  have 
it  foreclosed,  or  the  land  sold  to  pay  the  purchase  price  and 
interest. 

Whether  the  purchaser  is  entitled  to  be  credited  for  any 
money  paid  on  the  purchascj  not  paid  to  the  trustee  named 
in  the  will,  need  not  now  be  determined.  The  question 
may  not  arise-  It  only  appears  that  a  small  amount  was 
paid  to  the  administrator  j  but  whether  that  was  paid  to 
the  trustee  does  not  appear.  It  does,  however,  appear  that 
most  of  the  purchase-money  was  never  paid.  To  that  ex* 
teut,  at  least,  the  plaintifis  have  an  equitable  charge  upon 
the  laud,  and  the  court  erred  in  refusing  to  grant  them  any 
relief.  Judgment  reversed* 


Peterson  v.  Roach- 


1,  A  demurrer  to  a  pleading  adnaita  the  tmtb  only  af  that  vhicb  is  w&U 

pk'nded.  It  does  not  lidmit  tfa©  truth  of  mere  conclusions  of  law,  nor 
of  allegation  of  fact  which  are  rapugnant  to,  or  inoongistent  with  €Ach 
other. 

2.  TV  here  a  partner  borrows  money  on  tbe  credit  of  his   itidiridual   note^ 

which  U  signed  aleo  by  a  surety^  aueh  borrowing  doe*  not  create  a  partner- 
ihip  debt,  though  the  money  be  applied  to  pArinership  parpoaes ;  and 
the  principal  of  such  fiurety  \a  the  individual  pai'tnefp  with  whom  he 
JoinB  in  the  execution  of  the  note,  and  not  the  partners  generally, 

Ereor  to  the  District  Court  of  Defiance  county. 

The  plaiiitifl*  in  error  filed  his  petition  in  the  Court  of 
Commoa  Pleaa  of  Defiance  county,  against  William  Mc- 
Creath  and  the  defendant  in  error,  Andrew  Koacb.  His 
petition  was  aa  follows : 

'*  The  pliiintiff"  sajs  that  at  the  September  term  of  this 
courtj  A.  D*  lJ^71j  in  a  certain  action  pending  thereiu,  wherein 
one  A*  B.  Crunkilton  was  plaintiff  and  this  plaintitF  and 

e  said  defendant ^  William  McCreath,  were  defendants,  the 

Digitized  by  V^jOOQ  IC 


t 


DECEMBER  TERM,  1877.  875 

Peterson  v.  Boach. 

said  A,  B.  Crunkiltou  recovered  a  judgment  againat  thiB 
plahitiffj  aud  the  &aid  McCreath,  for  the  sum  of  four  huii* 
dred  and  thirty-four  dollars  and  twenty-nine  ceuts  (§434.29) 
debt,  aud  ?17.28  coBt  of  suit. 

'^  That  the  causes  of  action  upon  which  said  judgment 
was  reiulered,  accrued  upon  two  certain  promissory  notes 
Bet  forth  in  the  petition  in  $aid  case  (and  copies  of  which 
are  also  hereto  annexed).  One  of  which  was  dated  on  the 
3d  day  of  December,  a,  d.  1870,  and  the  other  on  the  17th 
day  of  December,  a.  b»  1870,  and  were  executed  by  the  said 
William  McCreath  as  principal  aud  this  plaintiff  as  surety, 
to  the  order  of  one  Asa  Toberen.  One  for  the  sum  of  $200, 
and  the  other  for  the  sum  of  $215,  payable  respectively  in 
sixty  and  thirty  days  alter  date  with  interest,  and  which 
said  notes  were  afterward  assigned  to  said  A*  B.  Crunk- 
iltgn. 

"  That  the  said  defendants,  William  McCreath  and 
Andrew  Roachj  were,  at  the  execution  and  delivery  of  said 
notesj  and  each  of  them,  partners  in  business  ;  and  that  the 
consideration  for  each  of  said  notes  was  money  loaned  by 
the  said  Asa  Toberen  to  the  said  defendant,  William  Mc- 
Creath, on  account  of  and  for  the  use  of  the  said  partner- 
flhip ;  and  that  the  sauie  was  in  fact  used,  laid  out,  and  ex- 
pended in  the  business  of  said  partnership,  and  in  paying 
expenses  incurred  therein  by  said  partners. 

"  That  this  plaintiff  signed  said  notes,  and  each  of  them, 
at  the  request  of  said  William  McCreath,  as  surety  only, 
and  without  any  otiior  or  further  consideration  whatever  ; 
and  that  at  the  time  said  money  was  so  loaned  said  defend- 
ant, McCreatli,  with  the  consent  of  said  defendant.  Roach, 
had  the  management  and  control  of  the  business  of  said 
partnership,  and  the  disbursement  of  its  moneys* 

**  That,  although  said  defendant,  William  McCreath, 
signed  said  notes  in  his  individual  name,  he  in  fact  hired 
said  moneys,  and  said  Toberen  loaned  (as  he  then  well 
knew)  said  moneys  on  account  of  said  parnership  ;  and  this 
plaintiff  signed  said  notes  at  the  request  of  said  McCreath, 
as  surety  for  the  said  partners,  and  not  for  said  McCreath 
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individually,  and,  m  signing  the  fiamej  understoocl  that  lie 
was  becoming^  and  in  tact  did  become,  surety  for  said  part- 
ners* jointly,  and  not  for  said  McCreath  ae  an  individual. 

"  This  plftintiiF  further  says  that  the  said  defendant,  Will- 
iam MeCreath,  is  totally  insolventj  and  that  do  part  of  said 
judgment  can  be  made  out  of  him  upon  execution,  and 
that  the  plaintiff"  has  been  obliged  to  satisfy  the  same^  and 
has  in  fact  satisfied  the  same.  Wherefore  he  praje  judg- 
ment," etc- 

To  this  petition  the  defendant,  Roachj  demurred  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  him.  This  demurrer  wag  sustained, 
and  judgment  rendered  for  Roach.  On  petition  in  error 
by  the  plaintiffs,  this  judgment  was  affirmed  by  the  dis- 
trict court ;  and  this  judgment  of  affirmance  ie  now  Bought 
to  be  reversed, 

Henry  Neivbegin^  for  plaintiff*  in  error,  claimed  that,  as 
the  surety  was  compelled  to  pay  the  debt  in  question,  be 
had  a  right,  under  the  circumstances,  in  equity,  to  recover 
it  back  from  the  partners*  P^irviance  v,  Sutherland,  2  Ohio 
St.  478 J  Horsey  v.  Heathy  5  Ohio,  854 j  St  AubynT,  Smarts 
Eng.  L.  6  Eq.  182;  Blair  v.  Bromlet;,  6  Hare,  542;  H,  C. 
on  appeal,  2  Ph.  354;  Sprague  v.  Ainsworthj  40  Vt.  47; 
Smith  V.  lurncT,  9  Bush,  417 ;  Smith  v.  Moberi,  5  T-  E-  m\. 

H,  H.  Dodge y  J,  R,  Tylei%  and  James  M array ^  for  defend- 
ant in  error,  claimed  that  the  real  question  w^as,  does  a  per- 
Bon  who  aigiis  the  individual  note  of  a  partner  as  sntety 
become  a  creditor  of  the  firm  to  the  extent  that  the  pro- 
ceeds of  Ruch  note  are  afterward  employed  for  the  benefit 
of  the  firm?     We  say  not-     See  2  Kinney's  Law  Compen- 
dium, 374  (State  Law  Library  edition),  who  quotes  Beva^ 
T.  Lewis^  1  Sim.;  Lloyd  v.  Treshfield^  2  Car,  &  Payne,  325 
Smith  V.  Crarnn^  1  Cramp,  &  Jerr,  500 ;  Jacques  v.  Mar 
chaiid,  6  Cowen,  497;  Whitlaker  v.  Broicn^  16  Wendell,  505 
TkoTm  V.  Smithy  21  Weudall,  365;  Joyce  v.  WilliamSi  1* 
Wendell,  141 ;  Marielle  v,  Le  Blane,  10  Lou.  557;  FoU  \ 
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Gist  et  al.,4:  McCord,  259;  Willis  v.  Hill,  2  Dev.  &  Butt 
231 ;  Ethridge  v.  Binney,  9  Pick.  272 ;  Lnitefl  States  Bank  v. 
Winskip  et  al.,  6  Mason,  183,  6  Peters  (S.  C),  520.  See 
also  NicholU  v.'  Evglish,  8  Brews  (Pa.),  260.  The  ease  of 
Salem  v.  Thomas,  47  N.  Y.  16. 


Scott,  J.  The  sole  questioti  in  this  case  is  as  to  the  suf- 
ficiency of  the  facts  stated  in  the  petition  of  the  plaintiff 
in  the  court  below,  to  constitute  a  cause  of  action.  Was 
the  demurrer  to  it  jproperly  sustained? 

The  action  was  brought  against  the  defendants,  Mc- 
Creath  &  Roach,  as  partnei*s,  to  recover  a  siini  of  money 
alleged  to  have  been  paid  by  the  plaintiff  as  surety  for  the 
firm.  This  payment  is  alleged  to  have  been  made  in  sat- 
isfaction of  a  judgment  recovered  against  him  and  Mc- 
Creath  alone,  upon  two  promissory  notes  executed  by  Mc- 
Creath  individually,  and  by  the  plaintiff  aa  euretyj  fof 
money  borrowed  by  McCreath  of  one  Toberiu,  for  the  use 
of  the  firm.  There  is  no  averment  in  the  petition  that 
the  money  borrowed  of  Toberin  was  loaned  by  him  to  the 
firm  of  McCreath  k  Roach.  On  the  contrary,  the  aver- 
ment is  that  the  tnoney  was  Ibaned  to  the  defendant,  Wil- 
liam McCreath. 

It  is  not  alleged  that  said  firm  was  doing  business  un- 
der the  firm  name  of  William  McCreath,  or  that  the  notes 
given  for  its  repayment  were  executed  in  tlie  firm  name. 
On  the  contrary,  it  is  averred  that  "said  defendant,  Wil- 
liam McCreath,  signed  said  notes  in  his  inditiflual  name." 
A  recovery  is  not  sought  against  Roach  m  a  dormant  or 
secret  partner,  who  permitted  the  firm  bu^^iness  to  be  car- 
ried on  in  the  sole  name  of  McCreath j  wljile  he  kept  his 
own  connection  therewith  concealed  from  tlie  world.  So 
far  As  appears  from  the  petition,  the  partnert^hip  was  open, 
public,  and  notorious.  And  it  is  not  averred  that  the 
plaintiff  became  Surety  on  the  botes  at  the  request  of  the 
firm,  or  of  Roach,  but  simply  at  the  request  of  McCreath. 

It  is,  however,  averred  that  the  money,  to  secure  the  re- 
payment of  which  the  notes  we^e  given,  \vm  loaned  to  Mo*  w 
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Creath  on  account  of,  aud  for  the  use  of,  the  partnerstip, 
and  was  in  fact  used  in  the  business  of  the  partuerabipj 
and  that  the  plaintiff  signed  said  notes  at  the  request  of 
McCreath,  as  surety  for  the  said  partnersj  and  not  forg^aid 
McCreath  individual ly,  and  in  signing  the  same  under9lo<Hl 
that  he  was  becomiogj  and,  in  fact,  did  become,  surety  for 
[  said  partners  jointly,  and  not  for  said  McCreath  as  an  in- 

dividual. 

In  so  far  as  these  averments  may  be  understood  m  im- 
porting that  the  loan  was  made  to  the  firm,  or  on  its  credit, 
and  that  the  plain tift'  became  surety  for  the  firm,  we  think 
they  must  be  regarded  as  conclusions  of  law,  drawn  by  the 
pleader  from  the  facta  stated;  that  is,  from  the  facts  that 
the  money  w^as  borrowed  for  the  use  of  the  firm^  and  w'BB^ 
in  fact,  applied  to  and  used  in  its  business  transactione.  A 
demurrer  does  not  admit  the  truth  of  such  conclusions*  If 
they  are  to  be  regarded  as  allegations  of  fact,  they  are  ia- 
consistent  with,  and  are  negatived  by,  the  other  avermenta 
of  the  petition  ;  for  the  notes  themselves  (copies  of  which 
are  appended  to  the  petition),  in  connection  with  the  aver- 
ments of  the  petition,  evidence  a  transaction  and  coutract 
to  which  the  firm  w^as  not  a  party.  They  show  that  the 
moneys  were  loaned  on  the  credit  of  notes  executed  by  a 
sibgie  member  of  the  firm,  in  his  individual  name,  and  by 
the  plaintiff  as  his  surety.  They  show  that  if  the  plaiDtiff 
signed  the  notes  as  a  surety,  his  sole  principal  was  William 
McCreath.  In  the  absence  of  any  allegation  of  fraud  or 
mistake,  the  plaintiff  can  not  be  permitted,  by  averment,  to 
contradict  the  plain  terms  of  his  own  written  contract 
The  notes  must  speak  for  theraselvesj  and  they  purport  to 
be  made  by,  and  in  behalf  of,  William  McCreath  and  the 
plaintiff  only. 

The  questions  raised  by  the  demurrer  to  this  petition  an 
then,  as  we  think,  substantially  these  t  W'here  a  partne" 
on  the  security  of  a  note  signed  by  him  individually  ao 
by  another  as  his  surety,  borrows  money  for  the  use  ( 
the  partnership,  and  which  is^  in  fact,  applied  to  partne 
ship  purposes,  does  the  money  so  borrowed  become  a  pai 
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nership  debt  ?    And  if  payment  of  the  note  be  enforced 
against  such  surety ^  does  he  thereby  acquire  a  right  of  ac- 
tion agaiust  all  the  partners,  as  his  principals?    Both  upon 
principle  and  authority  we  think  these  questions  must  be 
answered  in  the  negative.    ."  Where  one  partner  borrows 
money  on  his  individual  credit,  and  afterward  applies  it  to 
the  payment  of  partnership  debts,  or  loans  it  to  the  firm, 
it  does  not  entitle  the  original  lender  to  consider  hiniaclf  a 
creditor  of   the  firm,   and  to   enforce  payment    against 
tliem."    Jacques  v.  Marquand,  6  Cowen,  497  (per  Suther- 
land^ J.,  citing  Ez  parte  Hunter^  1  Atk.   223;  Parkin  y, 
CarutherSy  3  Esp.  250).    The  plaintiff  here  became  sure- 
ty for  an   individual  member  of  a  firm,  on  an  express 
separate  contract  made  between  him  and  Toberin.     If  the 
money  borrowed  was  subsequently  applied  by  McCreath  to 
tlie  use  of  the  partnership,  he,  and  not  Toberin,  thereby 
teciime  the  creditor  of  the  firm.    For  moneys  procured  by 
McCreath  on  his  individual  credit,  and  used  for  the  part- 
nership benefit,  there  can  be  no  doubt  that  he  would  be  en- 
titled to  a  credit  in  his  account  with  the  firm,  and  it  M^ould 
seem  unreasonable  that  the  other  partner  should,  besides, 
be  liable  to  the  lender,  on  a  contract  to  which  he  was  not 
even  an  ostensible  party,  and  of  which  he  may  have  had  no 
knowledge. 

In  Bevan  v.  LewiSy  2  Eng.  Ch.  376,  it  was  held   that 

if  a  partner  borrows  a  sum  of  money  and  gives  his  own 

security  only  for  it,  it  does  not  become  a  partnership  debt 

^by  being  applied  to  partnership  purposes,  with  the  kiiowl- 

edge  of  the  other  partner. 

The  same  was  held  in  Willis  v.  Hilly  2  Dev.  &  Bat.  281. 
So,  in  a  recent  case  in  New  York,  it  was  held  by  the  court  | 

of  appeals,  that  "where  money  is  loaned  upon  the  promis-  I 

sory  note  of  one  member  of  a  copartnership,  and  upon  hia 
individual  credit,  the  fact  that  the  money  was  applied  to  the 
payment  of  the  partnership  debts,  does  not  constitute  the 
lender  a  creditor  of  the  firm.  It  is  only  in  cases  where  the 
name  used,  and  to  which  credit  is  given,  is  that  adopted  by 
the  firm,  and  used  to  designate  the  partnership,  that  it  is 
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held  liable/*  Nat  BL  of  Sakm  v,  Thomas,  47  K  Y,  15, 
See  also  Mmily  v,  Lye^  15  East.  7,  Such,  we  think,  is  tha 
well-settled  tale  where  the  question  arieeB  between  the 
lender  and  the  partnership.  And  it  can  not  be  otherwise 
where  the  surety  of  the  borrower  is  the  plaintiff.  Hii 
principal  can  only  he  one  who  ie  liable  for  the  debt.  And 
unless  such  liability  attaches  to  the  partnership,  he  can  not 
claim  that  the  relatioa  of  principal  and  surety  anb^ti 
between  the  partners  and  himself. 

Wq  are,  therefore,  of  opinion  that  the  court  of  commot 
pleas  did  not  err  in  sustaining  the  demurrer  to  the  petitioii 
of  the  plauitiif  below,  and  that  its  judgment  was  property 
affirmed  by  the  district  court. 

Judgment  of  district  court  affvmui* 


EiCE  p,  Ratleoad  Co. 


1.  An  indebtcdneifle  incurred  bj  a  married  woman^  for  the  benefit  of  herself 

or  ber  separate  property^  and  upnn  its  credit,  and  the  giving  of  a  not* 
or  otlier  ctbligation  therefor,  are  facta  frvm  which  a  court  of  equilj  ipftj 
Imply  and  e  a  force  a  charge  against  such  property. 

2.  But  an  mtention  to  charge  such  propertj*,  will  not  be  Implied,  merelf 

IVom  ibe  giving  of  a  note  or  other  obligation  hy  a  married  wom&n, 
S.  Neither  will  her  separate  property  be  made  liable  for  her  geinsn)  co- 
gagements,  In  the  absence  of  a  contract  valid  in  law  to  bind  the  *siu*, 
or  of  such  fiict.^  and  circiimsLaneca  as  make  it,  as  betweea  the  poHi^ 
Juat  and  suitable. 
4.  'When  a  married  woman  subscribes  to  capita!  stock  of  a  railroad  oorpfr 
ration^  bj  which  ^be  agrees  to  take  and  pay  for  a  certain  ntimber  of 
t^barei^  of  said  stack,  but   makes  default  in  payment,  and  action  ii 
brought  to  charge  her  separate  property  with  the  amount  of  such  * 
aeription  i     MHd^  That  in  the  ubBence  of  any  pri>of  that  eiiber  pa 
dealt  on  the  credit  of  such   property,  equity  will  not  Implf  ct 
force  a  cbargtj  agamst  the  satne. 

Eeroe  to  the  District  Court  of  Sandusky  county. 
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The  plain ti ft'  below,  a  railroad  corporation,  under  the 
iftws  of  Ohio,  brought  an  action  to  charge  tlie  separate  es- 
tate of  Mrs,  Bice,  a  niarried  woman^  upon  the  following 
Bgreement : 

'*  We,  the  uudersigned,  hereby  subscribe  for  the  number 
of  shares  of  the  Columbus,  Tiffin  and  Toledo  Railroad  Com- 
pany (each  Bhare  being  fifty  dollars)  set  opposite  our  uamea 
respectiYely,  and  ngree  to  pay  tlie  same  unto  said  railroad 
companyj  m  follows:  Five  dollars  on  each  share  shall  be 
payable  at  the  time  of  making  this  subscription,  and  the  resi* 
due  thereof  shall  be  paid  in  instailments  not  exceeding  five 
dollars  per  share  per  month j  to  such  person  aa  may  be  re- 
quired by  the  directors  of  said  company.  Conditioned,  furp- 
ther,  that  the  railroad  line  be  so  loeated  as  to  permit  the 
depot  grounds  to  be  located  at  or  so  near  the  village  of 
Woodville  as  to  make  it  a  station  on  said  road  of  the  town 
of  Woodville,  in  the  county  of  Sandusky,  State  of  Ohio. 

*«  W^oOBViLLE,  Ohio,  Mai/  18th,  1869. 

Names.  dumber  of  shares.  Amouni 

(Signed)      

«*  Mrs.  A.  Eice.  20  |1,000  00." 

The  petition  alleges  the  performance  of  all  conditions 
precedent  ou  plaintifl"'8  part,  and  that  Mrs.  Rice  has  failed 
to  pay  the  several  calls  on  said  subscription- 

\j  It  is  further  alleged,  at  the  time  said  subscription  was 
made,  Mrs.  Bice  was,  and  still  is,  the  wife  of  Archibald 
Kice,  and  that  she  then  was,  and  still  is^  the  ow^ner  of  some 
llSjOOO  worth  of  real  and  personal  property,  which  is,  with 
the  consent  of  the  husband,  who  is  insolvent,  under  the 

t>  i    sole  control  and  management  of  the  wife,  and  which  she 

*■**    awm  in  Jte  simple. 

'  For  the  purpose  of  making  said  subscription  a  charge 

upon  this  property  of  the  wife,  it  is  averred  that  the  stock 

;,       was  purchased  by  the  wife  for  her  own  beneiit  and  that  of 

her  separate  estate,  and  to  induce  the  railroad  company  to 

j    construct  its  road  near  said  village  of  Woodville,  in  the  vi* 

j<fi^    ciiiity  of  her  lEods^  thereby  to  enhance  and  increase  their 


Digitized  by  ^ 


m 


882  SUPREME  COURT  COMMISSION  OF  OHIO. 

Hice  f .  Kailroad  Co* 

Yalue;  and  that,  at  the  time  she  made  the  Bubscription,  it 
was  understood  and  agreed  by  and  between  the  parties  thit 
her  engagement  was  made  on  the  faith  aud  credit  of  her 
separate  estate,  and  that  she  intended  to  and  did  charge 
her  separate  estate  and  income  with  the  payment  thereof. 

The  only  answer  necessary  to  be  noticed  is  that  of  Mrs* 
Eice  touching  this  pointp 

She  denies  that  she  was  the  owner  of  a  separate  estate, 
or  that  said  agreement  was  made  on  the  faith  and  credit 
thereof,  or  that  she  intended  to  or  did  charge  her  property 
with  the  payment  of  said  Bobscription. 

Upon  the  trial,  the  conrt,  npon  the  pleadinjjfB  and  evi- 
dence, found  in  favor  of  plaintiff  below,  and  the  amount 
due,  and  ordered  a  certain  eighty  acres  of  the  land  de- 
scribed in  the  petition  to  be  sold  to  pay  the  same. 

Upon  the  overruling  of  a  motion  for  a  new  trial,  a  bill 
of  exceptions  was  taken,  containing  all  the  evidence, 

John  M,  Lemmonj  for  plaintiff  in  error,  urged: 

1.  That  Mrs.  Riee,  being  a  feme  covert  ^  eon  Id  not  make 
Buch  a  contract — and  no  charge  was  created  on  her  separate 
estate — and  the  evidence  shows  no  separate  estate.  The 
eighty-acre  lot  was  bought  with  the  joint  means  of  Mr^  and 
Mrs,  nice,  and  deeded  to  Mrs.  Rice. 

There  is  no  proof  that  any  of  the  purchase-money  was 
Mrs,  Rice's  "  separate  means  or  money."  No  gift  is  showc 
to  her.  The  evidence  wholly  fails  to  show  any  separate 
estate. 

See  act  of  March  23,  1866,  63  Ohio  K  47 ;  also  8,  k  S. 
889 ;  Logan  v.  Thrift,  20  Ohio  St,  63 ;  Clark  v,  Clark,  lb. 
128  J  FkiUips  V.  Graves,  lb.  871. 

Mrs.  Rice  had  not  legal  capacity  to  make  this  contract, 
if  she  had  no  separate  estate  ;  and  if  she  badj  her  capaeil 
to  contract  was  limited  to  contracts  "  for  improving,  repai 
ing,  and  cultivating^'  the  land, 

Bhe  bad  no  general  contracting  capacity.     2  Bishop  ( 
Mar.  Women,  §  232  ;  Swasey  v,  ArHrim,  24  Ohio  8t,  87. 

The  nirirried  women's  act  of  1861  ^  and  its  amendment 
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j  ia  to  be  looked  to  to  aaeertain  the  kind  of  estate  Mrs.  Rice 
had,  and  for  the  measure  of  her  capacity  to  contract  with 
reference  to  it- 
Examination  of  the  statutes  cited  will  show  beyond  qne&- 
tion  that  Mrs.  Rice  had  no  capacity  under  or  by  tiiem  to 
make  this  contract. 

Had  ehe  such  capacity,  or  rather  had  a  court  of  chancery 
power  to  charge  her  separate  estate  with  payments  of  such 
obligations?  Levi  v,  Emi,  30  Ohio  St.  253;  Mackir  v. 
Burroughs  J  14  Ohio  St,  514,  are  authorities  in  point.  Bee 
also  Thomas  v.  Folwell,  2  WharL  (Pa.)^!!.  Jaques  v.  M,  K 
Church,  3  Johns.  Ch.  78. 
This  contract  for  shares  was  not  for  Mrs.  Rice's  benefit, 

I  nor  for  the  benefit  of  her  separate  estate.  It  does  not  ap- 
pear she  liad  any  power  given  her  to  charge  the  estate  by 
i  any  deed.  Tlie  deed  to  her  was  in  fact  a  general  deed  to 
'  her  and  her  heirs  in  the  ordinary  form.  See,  further,  1 
I        Lead,  Cases  in  Eq,  (pt,  2),  735,  737  (4th  Am-  ed,) 

John  McCauley^  for  defendant  in  error: 

Is  this  subscription  to  the  capital  stock  of  the  railroad 
company  Buch  an  engagement  or  liability  as  a  court  of 
equity  will  charge  upon  the  separate  property  of  a  married 
woman  ? 

The  contract  itself  shows  that  it  was  made  at  Woodville. 
Ohio,  and  it  is  provided  by  it  that  the  company  with  which 
I  the  contract  is  made  shall  locate  the  line  of  its  road  so  near 
the  town  of  Woodville  as  to  make  it  a  station  on  the  road, 
This  ia  a  condition  of  the  contract  The  record  show  a  that 
j  Mrs.  Rice,  when  she  signed  this  contract,  was  the  owner  of 
>  the  two  tracts  of  land  described  in  the  petition ;  that  she 
was  thcrcfare  responsible,  and  that  at  the  same  time  her 
husband  was  insolvent.  These  facts  show  that  her  contract 
was  taken,  rather  than  that  of  her  husband,  because  of  her 
ability  to  pay  for  the  stockj  and  therefore  with  reference 
to  and  upon  the  faith  of  the  separate  property.  The  con- 
dition in  the  contract  indicates  that  she  had  an  interest  in 
the  location  of  the  road.    It  is  difficult  to  see  what  interest 
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Bhe  could  have  in  the  location  of  the  road,  except  aa  its 
location  might  afiect  the  value  of  her  lands ;  and  that 
therefore  the  contract  was  made  for  the  benefit  of  her 
property. 

The  principles  applicable  to  this  branch  of  the  case  have 
probalily  been  fiiUj  settled  in  this  court,  iu  the  two  cases 
of  PkiUips  V.  Graves,  20  Ohio  St.  371,  and  Levi  v.  Earl,  30 
Ohio  St.  252. 

Johnson,  Chief  Judge.  The  question  for  review  arises 
upon  the  overruling  of  the  motion  for  a  new  trial.  It  is 
asBigned  for  error  that  the  courts  below  erred  in  holding 
that  upon  the  facts  disclosed  upon  the  trial ,  the  real  estate 
of  Mrs.  Rice  was  chargeable  with  the  payment  of  her  sub- 
Bcriptiou  to  the  capital  stock  of  the  railroad  company. 

It  is  conceded  that  her  agreement  was  void  at  common 
law. 

For  the  purpose  of  charging  the  separate  estate,  it  is  al- 
leged that  this  subscription  for  stock  was  made  for  the 
benefit  of  the  wife  and  that  of  her  separate  estate,  and  to 
induce  the  railroad  company  to  construct  its  road  near  the 
village  of  Woodviile,  near  which  her  lands  were  situated, 
and  thereby  to  enhance  their  value^  and  that  when  she 
made  the  agreement  it  was  understood  and  agreed  between 
the  parties,  that  it  was  upon  the  faith  and  credit  of  her 
said  estate,  and  also  that  she  intended  to  and  did  charge 
the  same  with  the  payment  thereof-  These  material  aver- 
ments are  put  in  issue  by  the  answer  of  Mrs.  Kice,  and,  a3 
all  the  evidence  is  now  before  us,  the  question  now  is,  did 
the  court  of  common  pleas  and  district  courts  err  iu  charg- 
ing the  property  of  Mrs,  Rice  with  the  payment  of  this 
obligation. 

There  is  no  conflict  in  the  evidence  upon  this  issue. 

From  the  bill  of  exceptions  it  appears ; 

1,  Thiit  the  tract  of  land  upon  which  the  court  belo 
charged  this  debt,  was  purchased  with  the  joint  means  c 
both  husband  and  wife,  and  by  agreement  between  thfii 
the  title  was  taken  in  the  name  of  the  wife. 
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2.  That  in  1869,  Mrs.  Eiee,  nt  the  request  of  a  Mr*  Bonis 
and  others,  not  agents  of  the  railroad  coiBpHuy,  liiit  who 
seemed  to  be  acting  in  behalf  of  the  citizens  of  Woodvillc, 
who  desired  to  bring  their  road  by  their  village,  made  the 
foregoing  snbgcnption  on  the  paper  on  wliicli  there  were 
other  subscribers,  and  delivered  the  paper  to  Mr,  Burna, 
subject  to  certain  conditions  not  necessary  to  l>e  hero  stated, 

3.  That  nearly  two  years  afterward  Mr.  Burns  delivered 
the  subscription  paper  to  tbe  directors  of  the  company  who 
accepted  it,  and  thereafter  constructed  the  road  according 
to  the  conditions  of  said  agreement. 

4.  Tliat  notlung  was  said  by  Mre,  Eice,  at  any  time,  ex- 
pressing or  indicating  an  intention  to  ctnirge  her  property 
with  the  payment  for  said  stock,  nor  is  there  any  proof, 
unless  it  can  be  implied  from  the  mere  act  of  making  the 
subscription,  that  she  was  dealing  on  the  faith  or  credit  of 
said  property,  or  intended  to  charge  It 

5.  Neither  is  it  shown  that  the  company,  at  the  time 
they  received  and  accepted  these  subscriptions,  or  when  it 
built  the  road,  knew  that  Mrs.  Kice  was  married  or  single, 

1       or  that  she  had  any  property  to  cliarge. 

6.  Xeither  does  it  appear  that  tlie  company  acted  upon 
the  credit  of  Mrs.  Rice's  property,  either  io  accepting  the 
subscription  or  in  building  the  road ;  nor  is  it  shown  that 
the  construction  of  the  road  has  inured  to  the  bciictit  of 

I       her  or  her  property  in  any  other  manner  than  it  did  to  the 
I       public  generally. 

Upon  this  state  of  facts  it  is  quite  clear  no  ease  is  made 
for  the  ecpri table  relief  sought. 

This  is  an  executory  agree  me  nt,  which  is  void  at  com- 
mon law. 

It  does  not  fall  within  that  class  of  contracts  relating  to 
her  separate  estate,  which  a  married  woman  is  authorized  j 

by  the  statute  to  make,  **  for  labor  and  materials  for  im-  ^ 

proving,  repairing,  and  cultivating  the  same-'*     S.   &  8. 
I       391-   No  intention  to  charge  the  separate  estate  is  expressed 
VOL.  sxxii — 25 
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ill  the  written  contract  sued  on,  nor  is  there  oral  proof  rf 
such  intention  otherwise  expressed.  Neither  partj  acted 
on  the  faith  and  credit  of  the  wife'a  property. 

The  only  ground  ou  which  tliis  judgment  can  be  stip* 
ported  is  to  hold  thfltj  from  the  mere  fact  that  Mrs.  Eice 
signed  this  obligation  to  take  and  pay  for  stock,  the  coart 
wil]  imply  an  intention  to  charge  her  property,  and  theo 
enforce  that  implied  intention. 

In  support  of  this  proposition  conns^el  quote  a  detached 
point  of  the  syllabua  in  PkHUps  \%  Graves^  20  Ohio  StJTl 
which  says  that "  eueli  intention  to  charge  may  be  itiferreJ 
from  the  fact  that  she  executed  a  note  or  obligation  fortte 
indebtedness." 

In  tlius  detaching  this  point  from  the  contest,  its  scope 
and  moaning  is  misapprehended. 

That  was  an  action  to  charge  a  married  woman's  separate 
estate,  npou  a  note  given  by  her  fnr  a  piano,  purchased  bj 
her  for  her  own  n&^e  and  benefit*  upon  the  credit  of  liers^ 
arate  estate,  nnder  an  Agreement  made  by  her  when  «hfl 
incurred  the  debt,  that  she  so  charged  it  with  soeh  pj* 
ment. 

The  court,  without  undertaking  to  say  whether  a  com 
of  equity  in  Ohio  would,  under  any  circuniBtHuees,  ebaip  « 
the  separate  estate  of  a  married  woman  with  Iigt genml (Ji- 
ffagemeniSf  very  cautiously  say  it  will  so  charge  the  samt 
with  her  debts,  at  least  io  ^Aeex^rr^rtbesamemaybeincurrea 
for  the  benefit  of  her  separate  estate ,  or  for  her  own  kmp  h/^# 
the  credit  of  her  separate  estate ;"  and  that  in  sucli  c^^  ^ 
intention  to  charge  may  be  imr^ted  from  the  fact  that  ^h 
gave  a  note  or  other  obligation  for  the  indehtedtieB?* 

This  case  is  not,  therefore,  an  authority  for  tbo  doctrtw 
that  such  implication  arises  in  all  cases  where  a  marriw 
woman  makes  a  contract  which  is  vo^l  at  law,  biitonl 
the  special  cases  named, 

Neither  is  there  any  conflict  between  PhilUps^^S^ 
and  the  case  of  Lem  v.  E^trlf  30  Ohio  St.  147. 

The  examination  given  to  the  authorities  iutbe  W* 
makes  it  unnecessary  to  repeat  them  here- 
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The  conclusion  there  reached  web  that  the  jurisdiction 
of  a  court  of  equity  over  the  contracts  of  married  women, 

I  and  its  power  to  charge  her  separate  estate  for  the  payment 
of  her  obligations,  does  not  depend  on  the  contract,  for 
that  is  void,  nor  on  the  ground  that  by  incurring  the  obli- 
gation she  thereby,  and  by  way  of  appointment,  charges 
her  estate,  but  upon  the  broad  principle  that  courts  of 
1  equity  will  give  reJief  against  such  estates  where  upon  all 
T  the  facts  and  circumstances  equity  and  good  conscience 
demand  iL 

In  such  cases  J  the  chancellor  will  not  permit  a  married 
woman  to  commit  a  fraud  on  another,  any  more  than  he 
would  if  she  were  a  feme  sole. 
It  was  further  held  in  Letn  v.  Earlj  that  something  more 

(than  merely  incurring  the  obligation  which  the  law  would 
t     create  if  she  were  single  is  necessary  to  afleot  the  estate  ; 
L     that  is,  equity  will  not  imply  an  intention  to  charge  and 
,     enforce  such  implied  intentionj  merely  because  she  has  in- 
curred a  void  contract;  and  in  order  to  bind  such  separate 
estate  by  a  general  engagement,  it  should  appear  that  it 
was  made  by  her  with  reference  to  and  upon  the  faith  and 
j     credit  of  that  estate,  under  such  circumstances  as  make  it 
\\     equitable  that  such  charge  should  be  enforced. 
^^         What  will,  in  such  cases,  where  the  obligation  is,  as  in 
^'\     this  case,  purely  executory,  constitute  good  ground  for  re- 
^      lief^  where  no  direct  benefit  accrues  to  the  feme  covert,  or 
'^  jkMo  her  property,  must  be  determined  as  each  case  arises. 
'  ^ '        The  case  at  bar  is  that  of  an  executory  contract  to  pay 
i^'^      for  stock  in  a  railroad  corporation.     There  is  no  intention 
:^^      expressed  in  the  contract,  nor  proved  orally,  to  charge  the  i 

l^^'      separate   estate.     Ifeither  party   dealt  or  acted  upon   its  { 

1  *^'  credit.  It  does  not  appear  that  either  she  or  her  estate  has 
f^  been  benefited  by  the  construction  of  the  road,  nor  that  her 
tli^  Bubscription  induced  or  influenced  the  company  to  act 
I  otherwise  than  it  would  have  acted  if  it  had  not  been 
i^  made. 
lli         Upon  the  facts  and  circumBtances  of  ibis  case,  we  are 
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clear, that  there  is  no  ground  for  the  intervention  of  a  court 
of  equity. 

Whether  this  tract  of  land,  which  was  purchased  with 
the  joint  meauB  of  husband  and  wifcj  and  the  title  taken  in 
her  name,  by  agreement  between  them,  is  the  wife's  sepa- 
rate property  ;  whether  there  is  a  difference  as  to  this 
equitable  power  to  charge  the  wife's  lands,  between  the 
legal  estate  of  the  wife,  constituting  her  general  property  at 
common  law,  but  made  separate  property  by  statute,  and 
that  class  of  property  known  in  courts  of  equity,  before  the 
enactment  of  the  statute,  as  the  wife's  separate  estate;  and 
whether  it  makes  any  difference  whether  the  intention  to 
charge  ia  expressed  in  the  contract  or  orally,  where  stich 
intention  cannot  be  implied,  are  questions  mooted  in  argu- 
ment, but  as  they  are  not  necessary  to  a  disposition  of  thi^ 
case,  they  are  not  considered. 

JitdgmeM  reversed. 


Manhattan  Insurance  Company  r.  Ellis  bt  al, 

1.  That  the  twority-flrat  loction  of  "  an  act  for  the  incoTpomtion  and  regu- 

lation of  !ife  insupaut'e"  (S.  &  S,  222),  umking  it  unlawful  for  anj 
agent  to  net  fi>r  a  fi>reign  mfiurance  com  pan  jj  in  the  transaction  of  iu 
husinesB,  without  procuring  from  the  auditor  of  sttit^  a  certificate  of 
aiitljority,  etc.^  is  &  regulation  imposed  for  I  he  Wnofit  of  policy  holders 
and  others  doing  busino^a  with  such  company^  to  b<i  enforced  by  lh$ 
poniiltiea  provided  in  g»id  net 

2.  Said  Ejection  imposes  a  person  ivl  duty  on  the  agent  of  sueh  companjto 

procure  such  certilicate,  and  file  it  with  the  recorder  of  the  connty,  4nd 
li  violation  of  aueh  duty  suhjocts  him  to  a  penalty ;  but  his  acta  as  inch 
agent,  within  the  scope  of  the  authority  conferred  upon  him  by  the 
company^  arcs  valid  and  bindings  not  only  in  f^vvor  of  third  pereonsj  Mi 
aa  between  pHncipnl  and  agent,  notwithstanding  hia  failure  to  proeore 
and  file  sufh  certiflckte, 

3.  In  ati  action  against  such  agent  and  bl^  snretiea  on  a  bond  given  for  the 

faithful  performance  of  hh  duties,  to  recover  money  collected  by  him 
within  thc3  fecope  of  hia  agency^  and  which  he  has  failed  to  account  for, 
hk  failuna  to  cumply  with  the  provisions  of  aaid  section  is  no  defease 
in  favor  of  such  sureties. 
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Error  to  the  Superior  Court  of  Montgomery  county; 

The  plaintift',  an  insurance  company  incorporated  by  tne 
State  of  New  York,  and  having  its  head  office  there, 
brought  its  action  against  Elias  C.  Ellis  as  principal,  and 
John  Stroup  and  others  as  sureties,  upon  a  bond  of  which 
the  following  is  a  copy : 

"Know  all  men  by  these  preeentr^,  that  we,  E,  C.  Eilisj 
of  Dayton,  county  of  Montgomery,  State  of  Ohio,  as  prin- 
cipal, and  Messrs.  Stroup  and  Maim,  and  J,  W.  Dairow, 
of  Dayton,  county  of  Montgomery,  and  State  of  Ohio,  as 
surety,  are  held  and  firmly  bound  unto  the  Manhattan  Life 
Insurance  Company,  of  the  city  of  New  York,  in  the  sum 
of  three  thousand  dollars,  for  wljieh  payment  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  jointly  and  sevenilly,  by  these  presents. 
Sealed  with  our  seals  this  10th  day  of  May,  1870. 

"The  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  E.  C.  Ellis,  who  baa  been  appointed  agent 
of  the  said  Manhattan  Life  Insurance  Comiiany,  shall  faith- 
fully conform  to  all  instructions,  and  directions  which  he, 
as  agent,  may  at  any  time  receive  from  the  said  insurance 
company;  and  shall,  on  the  first  day  of  each  month,  and 
oftener,  if  required,  remit  to  Lewin  Smyth  &  Co,,  who  are 
the  general  agents  of  said  company,  at  riieir  office  in  the 
city  of  Cleveland,  State  of  Ohio,  all  moneys^  premium 
notes,  checks,  and  drafts  received  by  him  as  such  agent, 
less  his  proper  commissions,  together  with  his  full  and  de- 
tailed account  of  the  same,  then  this  ybligatiun  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

"Elia8  C.  Ellis,  [seal.] 
"Stboup  &  Mann,  [seal,] 
"J.  W.  Darrow.     [seal.] 

"Signed,  sealed,  and  delivered  in  the  presence  of 

"  Wm.  C.  Ellis," 

It  is  alleged  that  immediately  after  said  bond  was  exe- 
cuted, Ellis  entered  upon  his  duties  a^  agent  for  the  com- 
pany, and  continued  to  act  as  such  from  May  10, 1870,  to 
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February  4,  1871,  and  that  during  that  time  he  collected 
and  received  of  tho  plaintifl' s  money,  $872.50,  which  he 
has  failed  and  neglected  to  pay  over,  as  required  by  said 
obligation. 

An  amended  answer  was  filed  by  the  soreties  only,  al- 
leging the  appointment  of  Ellis  as  such  agent  by  the  gen- 
eral agent  of  the  company  at  Cleveland,  for  the  county  of 
Hamilton ,  and  tbat  neither  said  Ellis,  though  assuming  to 
act  during  said  period,  nor  did  said  company  for  him,  at 
any  time  procure  from  the  auditor  of  state  a  certificate  of 
authority  to  commence  buslnes^s,  nor  was  euch  a  certificate 
i>y  either  of  them  filed  in  the  recorder's  office  in  Haniiltoa 
county,  wherein  the  agency  of  said  Ellis  vsrae  established, 
as  required  by  section  21  of  "  an  act  for  the  incorporation 
and  regulation  of  insurance  companies,"     S-  k  S,  248. 

For  this  reason  it  is  claimed  that  the  acts  of  Ellis,  as 
agent  of  said  company,  were  unlawful,  and  that  his  sare- 
tics  can  not  be  made  liable  therefor. 

A  demurrer  by  plaintiffs  to  this  answer  was  overruled, 
and  exceptions  taken* 

A  reply  was  then  tiled,  which  denies  that  said  company 
failed  to  procure  and  file  in  the  recorders  office  of  llamil- 
ton  county  said  certificate  of  aulliority. 

It  is  also  alleged  in  said  reply  that  prior  to  March  5, 
1870j  said  company  appointed  one  Ira  Lewis,  of  Cuyahoga 
county,  as  its  attorney ^  upon  whom  process  of  law  could 
be  served,  and  also  appointed  one  KoUo  \ts  agent  in  Hamil- 
ton county,  and  did,  on  the  12th  of  March,  1870,  procure 
and  file  the  proper  certificate  of  authority  with  the  re- 
corder of  Hamilton  county,  which  contained  the  name  of 
said  attorney  and  agent,  and  that  the  company  had  in  all 
other  respects  complied  with  the  requirements  of  said  act 

It  is  also  alleged  that  while  said  Ellis  acted  as  such  agent 
he  occupied  a  portion  of  the  same  office  with  the  ageat, 
Kollo;  and  tbat  all  the  money  so  collected  by  him,  arose 
from  insurance  procured  by  other  agents  before  his  ap- 
pointment. 
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To  thisj  defoudniits  demurred,  and  the  court  Bustained 
the  dtmiirrcrj  and  plaint Ift*  excepted. 

An  amended  reply  was  then  iiledj  repeat iDg  in  substance 
the  allegations  of  the  reply,  and  addiug  that  at  the  time  of 
issuing  said  eertilicate  by  the  auditor  of  state,  he  was  the 
agent  of  the  State  of  Ohio  for  that  purpose,  on  whoni  the 
duty  was  imposed  of  determining  when  foreign  insurance 
companies  had  complied  with  the  act  of  April  16, 1867,  and 
to  iBsue  such  certificates  of  authority,  and  that  as  such  agent, 
he  BQ  construed  said  act  as  to  require  only  one  attorney  in 
each  state,  upon  whom  process  of  law  could  be  serredi  and 
that  the  appointment  of  Lewis,  and  the  filing  of  said  cer- 
tilicate  in  llamiltou  county  was  in  fall  compUancc  with  the 
requirements  of  the  act. 

It  is  averred  that  the  company  did  all  that  was  required 
of  it  by  said  act  by  the  auditor  of  state,  and  that  due  publi- 
cation was  made  and  filed  with  him. 

Wherefore  it  is  alleged  that  Ellis  was  the  duly  anthonzed 
agent  for  Ilamiltun  county. 

A  demurrer  to  this  amended  reply  was  sustained,  and 
judgment  rendered  on  the  petition  and  answer,  in  favor  of 
the  defendants,  to  which  exception  was  noted. 

It  is  now  assigned  as  error  that  the  court  erred  in  over- 
niling  the  demurrer  to  the  answer,  in  sustaining  the  de- 
murrer to  the  reply,  and  to  the  amended  reply,  and  ia 
rendering  judgment  for  the  defendants  on  the  petition  and 
anawer- 

Toung  ^  Gottschall^  for  plaintiif  in  error : 

The  court  erred  in  overruling  the  demurrer  to  the 
amended  answer. 

1.  The  bond  set  out  in  the  petition  is  the  Bolemn  declara- 
tion of  the  parties  under  seal  that  Ellis  had  "  been  appohited 
agent"  of  the  company,  and  as  such  estops  all  the  parties 
from  denying  such  agency;  and,  if  the  "certificate  author- 
ity" was  necessary  to  constitute  such  ageneyj  from  denying 
that  it  was  procured,     8  Pick,  386;   17  How.  437;  14 
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Main^,  475  ;  16  Ohio  St  455  ;  25  Ohio  St  567 ;  Bigelow  on 
Estoppel,  321, 

2-  Tlie  procuring  of  a  certificate  of  authority,  m  providd 
in  Swan  &  Saylerj  223,  §  21,  was  the  personal  duty  of  tk 
offint^  and  against  him  alone  a  penalty  is  provided  for  its 
violiAtiun;  ami  it  would  be  unjust  to  allow  him  or  his 
fiuretiea  to  take  advantage  of  his  own  wrong,  so  as  to  pi'o- 
tect  him  from  accountability,  for  moneya  received  by  him 
as  audi  agent-  Washington  County  Imurance  Company  v. 
Collon,  m  Conn.  42-AS. 

3.  It  was  not  the  intention  of  the  legislature  to  make  the 
validity  of  tlic  contracts  and  busiueas  transactions  of  the 
insurance  company  dependent  upon  the  procuring  of  sueh 
certificate  of  authority  under  this  seetion,  but  simply  to 
reach  and  punish  the  agent  who  ehonkl  act  for  it  without 
having  procnred  such  certificate.  InsuTfinee  Company  t* 
Welsh,  18  Mo.  229;  Clarke  v.  lliddteton,  19  Mo.  53, 

This  intention  must  be  ascertained  by  an  esaminatioci 
of  the  statute  as  a  whole,  and  a  comparison  of  its  aecticas 
with  each  other  and  other  statues  in  pari  materia.  Harm 
V.  Sunnels^  12  Iloward  (3,  C),  79;  Strong  v.  Darling^  % 
Ohio  J  201 ;  State  v.  BaUles,  3  Ohio  St  309, 

And,  first,  the  court  will  mark  the  distinction  betweea 
this  act,  which  only  prohibits  the  "^  agent "  from  actings 
aud  those  of  June  1^  1865  (S.  &  S.  232),  and  April  27, 1872 
(G9  Ohio  L.  155),  wherein  it  is  expressly  provided  that  it 
shall  not  be  lawful  for  any  ^Hnmrance  company"  to  take 
risks,  transact  business,  etc, 

A  compliance  with  sections  19  and  20  of  this  act  (8.  &  S. 
222)  makes  it  lawful  for  an  insurance  company  organized 
under  the  laws  of  another  state,  or  any  person  for  it,  whether 
agent  or  otherwise,  to  do  business  in  tliis  state. 

Having  complied  with  these  requirements,  snch  compaoj 
is  as  much  authorized  to  do  business  here  as  a  conipM; 
organized  under  our  own  laws ;  and  it  follows  that  its  coi 
tracts  are  thenceforth  valid  and  binding. 

It  is  true  that  the  next  section  (section  21)  provides  tba 
it  shall  not  be  lawful  for  any  agent  to  act  for  such  eompau 
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^Without  procuring  a  certificate  "stating  tbat  the  foregoing 
requirements  have  bf  en  complied  with,"  but  if  it  be  true 
■that  the  company  itself  had  complied  with  these  require- 
raents  this  certificate  would  add  nothing  to  its  powers. 

The  fact  of  such  compliance  existed  without  the  certificate, 
and  upon  this  fact  is  predicated  the  right  of  the  company 
to  do  business  in  the  state. 

4.  The  money  having  been  actually  paid  to  Ellis,  the 
agent,  for  the  use  of  the  company,  the  illegality  of  the 
transaction  of  which  it  is  the  fruit  does  not  affect  the  com- 
pany's right  to  recover  it  out  of  his  biuuls.  Dnnlap^s 
Paley's  Agency  (3d  Am.  ed.),  62 ;  Tennani  \\  EllioU,  1  Bos, 
&  P.  2 ;  Fanner  v.  Russell^  1  lb.  295 ;  German  Cona.  v, 
Stegner  et  al.j  21  Ohio  St.  488;  Anderson  v.  lloncrief^  3 
Desau.  (S.  C),  132. 

Johnson,  Chief  Judge.  The  defense,  in  this  cose,  resta 
upon  the  ground,  that  as  Ellis  had  not  been  appointed  by 
the  company,  but  by  the  general  agent,  at  Cleveland,  and, 
as  his  appointment  had  not  been  certified  to  tlic  auditor  of 
state,  and  a  certified  copy  of  such  certificate  tiled  with  the 
recorder  of  Hamilton  county,  as  required  by  section  21  of  the 
act  of  April  16, 1867  (S.  &  S.  218),  his  acts,  as  such  agent, 
were  unlawful,  and  his  sureties  are  not  bouiul. 

The  20th  section  of  said  act  provided  that  the  com- 
pany should  appoint  an  agent  in  each  county  in  this  state 
in  which  the  company  has  established  an  agency,  on  whom 
process  of  law  can  be  served.  "  And  such  agent  or  attor- 
ney shall  file  with  the  auditor  of  state  a  certified  copy  of 
the  charter  of  said  company,  and  also  a  certified  copy  of 
the  vote  or  resolution  of  the  trustees  or  directors  of  said 
company,"  etc. 

By  section  21  it  is  provided  that:  "It  shall  not  be  law- 
ful for  any  agent  to  act  for  any  conipany  referred  to  in  the 
foregoing  section,  directly  or  indirectly,  in  taking  risks, 
collecting  premiums,  or  in  any  manner  transacting  the 
business  of  life  insurance  in  this  state,  wifhoat  fvocuring 
from  the  said  auditor  a  certificate  of  authority  stating  that 
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the  foregoing  requirements  have  been  complied  with,  and 
setting  forth  the  name  of  the  attorney  of  said  company,  a 
certified  copy  of  which  shall  be  filed  in  th©  office  of  the 
county  recorder  where  the  agency  is  to  be  established,  and 
shall  be  the  authority  of  such  company  and  its  agent  to 
commence  business  in  this  state.^* 

To  the  defeusCj  founded  on  this  statutory  requirement, 
the  plaintiff  interposes  the  following  reasons  why  the  same 
IB  not  siiffieient  in  law. 

1.  Theae  defendants  are  estopped  from  denying  the  agency 
of  their  principalj  Ellis,  because  it  is  recited  in  the  boa^ 
under  their  hands  and  sealsj  that  he  "has  been  appointed 
agent  of  said  Manhattan  Life  Insurance  Company," 

2.  That  by  the  statute,  the  duty  of  complying  with  sec- 
tion 21  of  the  act  J  is  a  personal  duty  imposed  upon  Ellis, 
and  that  his  sureties  on  his  bond  can  not  take  advants^ 
of  his  neglect  to  comply  with  this  statutory  regulation. 

3.  That  the  money  having  been  collected  and  received 
by  Ellis  as  such  agentj  the  illegality  of  the  transaction,  if 
it  be  illegal^  of  which  it  is  the  fruit,  does  not  affect  the  com- 
pany's right  to  recover  on  the  bond. 

In  the  view  we  take  of  this  case  it  is  only  iieceflsary  to 
consider  the  second  and  third  of  the  above  points- 

By  the  23d  section  of  the  act,  it  is  provided  that:  "  It  is 
not  lawful  for  any  person  to  act  in  this  state  as  agent  or 
other  wise,  of  any  foreign  insurance  company,  until  it  has 
deposited  with  the  auditor  of  state  8100,000  in  securities 
of  the  kind  required  of  domestic  companiesj  and  shall  have 
appointed  in  each  county  an  (lyent  or  attorjiey  in  which  the 
company  has  an  agency,  on  whom  process  of  law  can  be 
served  j"  etc. 

By  section  25  such  company  shall  also  file  a  statement, 
similar  to  that  required  of  domestic  companies,  and  it  i^ 
also  made  unlawful  for  any  agent  or  agentsj  to  act  for  sucli 
company,  without  procuring  from  the  auditor  of  state  a 
certificate  showing  that  these  requirements  have  been  com- 
plied with,  which  certificate  shall  contain  the  name  of  the 
attorney  and  shall  be  filed  with  th©  county  recorderp  etc. 
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An  examination  of  the  atateraent  of  the  case  will  show 
that  the  company  had  complied  with  the  requirements  of 
this  act,  so  far  as  to  authorize  it  to  transact  business  In 
Hamilton  county,  by  its  agent  RoUo. 

The  averment  is,  that  it  had  furnished  the  auditor  of 
state  with  such  a  statement  as  was  required,  and  had  ap» 
pointed  and  certified  to  him,  the  attorney  in  Cuyahoga 
county,  and  the  agent  iu  Hamilton  county,  on  whom,  by 
law,  process  could  be  served,  and  had  received  the  certificate 
of  authority  required  by  section  23,  to  authorize  it  to  com- 
mence business  in  Hamilton  county. 

The  only  default  is  in  not  cortiplying  with  sections  20 
and  21,  before  recited,  as  to  the  authority  of  EUia  to  act  as 
such  agent  for  said  county. 

By  those  sections  the  duty  is  imposed  on  "  such  agmt  or 
attorney y  and  not  on  the  company ^  of  filing  with  the  auditor 
of  state  a  copy  of  his  appointment  and  of  the  charter,  and 
of  procuring  from  that  oflicer  a  certificate  of  authority,  etc. 

Section  21  makes  it  unlawful  for  any  agent  to  act  for  any 
company  without  procuring  such  certificate. 

Clj|arly  these  are  personal  duties  imposed  on  the  argent. 

Assuming  the  proper  construction  of  this  act  to  be  that 
each  additional  agent  of  the  company  in  any  county  where 
one  has  already  been  properly  appointed  and  qualified  to 
act,  must  also  file  a  certificate  of  his  appointment  with  the 
auditor  of  state,  and  also  a  copy  of  it  with  the  county  re- 
corder, his  failure  to  do  so  can  not  invalidate  the  acta  of 
the  company  thtough  other  lawfully  appointed  agents  in 
the  same  county.  Neither  would  the  failure  of  an  agent, 
duly  appointed  by  the  company,  to  comply  with  sections 
20  and  21  render  him  incapable  of  binding  his  principal. 

Without  such  compliance,  his  contracts  within  the  scope 
)f  his  authority  would  bind  the  company,  notwitb standing 
ihis  want  of  authority  under  the  statute. 

By  the  37th  section  a  severe  penalty  is  imposed  on  such 
.n  agent  for  violating  the  provisions  of  the  act,  and  as  sec- 
ion  21  makes  it  unlawful  for  him  to  transact  bosinesB  un- 
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til  the  conditions  precedent  impOBed  on  him  are  cooijjEed 
with,  he  is  subject  to  these  penalties. 

T^he  ohject  sought  ia  to  make  foreign  insurance  com- 
panies amenable  to  our  laws  for  business  transacted  ia  tHg 
statej  and  to  place  them  on  the  same  footing  ns  domestic 
companies  J  and  to  protect  policy-holders  and  others  deal- 
ing with  the  company,  24  Ohio  St.  79.  This  is  done  by 
imposing  peaalties  on  persons  who  represent  the  companj'- 

They^are  agents  to  bind  the  company  if  it  has  authority 
to  do  business  in  the  state,  and  having  sach  capacity  it  c^n 
require  a  boud  of  such  agents  for  a  faithful  discharge  of 
their  duties- 
Compliance  with  sections  20  and  21,  by  Ellis,  was  not  % 
condition  preeetlent  to  the  right  of  the  comptmy  to  tTiin^Mt 
business  in  Hamilton  county,  for  that  had  already  been  ac- 
quired through  their  agent,  Rollo. 

For  these  reasons  we  are  of  opinion  that  the  sureties  of 
Eilia  are  liable  on  this  boud,  notwithstanding  his  failure  to 
comply  with  the  statute  in  question. 

Washinffion  Insurance  Co.  y<  Collon^  26  Conn.  4G,  is  an 
authority  directly  in  point.  ^ 

By  t!ie  laws  of  Pennsylvania,  foreign  insurance  com- 
panies were  only  permitted  to  transact  bu  pin  ess  in  that  stale 
upon  certain  conditions,  \¥hich  were  not  complied  with  in 
respect  to  the  busiuess  of  an  agent  who  Iiad  received  and 
failed  to  pay  over  money. 

An  action  on  his  bond  against  his  sureties  was  branght 
for  moneys  received  hy  snch  agent,  and  the  defense  tbere, 
as  here,  was  that  the  business  was  illegal,  and  the  agent 
was  under  no  obligation  to  account- 

The  court  held  otherwise,  saying;  "In  regard  to  the  ne^?- 
lect  of  the  agent  tn  file  a  copy  of  his  appointment  in  the 
office  of  the  secretary  of  state,  this,  by  the  laws  of  Per 
sylvania,  appears  to  be  the  duty  of  the  agent  himself,  a 
it  is  quite  obvious  that  it  would  be  unjust  to  suffer  him, 
the  persons  who  have  become  bound  for  the  faithful  tl 
charge  of  his  duties,  to  take  advantage  of  this  neglect  m 
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to  protect  him  from  all  accountability  for  moneys  received 
aa  such  agent," 

In  Anderson  v.  lloncrieff^  3  Desaii,  125,  it  waa  heldj  that 
"  an  agent  employed  to  sellj  and  remit  moneys,  shall  not 
refuse  to  account  on  the  plea  that  the  act  which  brought 
the  money  into  his  hands  waa  in  violation  of  law,"  And 
tlie  court  will  go  far  to  give  such  construction  to  tho  acts 
of  a  principal  as  to  prevent  them  being  held  to  be  illegal 
in  such  a  case. 

In  Columbus  Insurance  Co,  v.  Walsk^  18  Mo.  237,  it  was 
held  that  the  failure  of  the  company  to  comply  with  the 
statute  of  Missouri,  which  made  it  unlawful  to  trausatt 
business  in  the  state  without  a  license,  does  not  make  the 
contracts  made  by  their  agents  void* 

It  was  an  action  by  the  company  to  recover  back  from 
the  assured  money  paid  on  a  loss  in  ignorance  of  a  subse- 
quent insurance  which  avoided  the  policy. 

In  speaking  of  the  statute  requiring  a  license  to  do  busi- 
ness in  the  state,  the  court  says:  *' These  agencies  are  re- 
quired to  obtain  a  license,  ,  .  .  and  upon  a  neglect  or 
failure,  the  statute  makes  them  liable  to  a  penalty  of  five 
hundred  dollars;  but  it  does  not  declare  contracts  made  by 
them  void." 

To  the  same  efiect  is  Clark  V-  JtL  ^'  S.  Garnishees,  etc., 
19  Mo.  53. 

This  statute  of  1867  was  before  the  Supreme  Courtj  in 
Union  Mutual  Ins,  Co.  v,  McMillen,  24  Ohio  SL  67,  where 
the  construction  then  given  to  it  is  practically  decisive  of 
this  ease.  It  is  said  the  object  of  tho  act  is,  not  to  make 
the  business  of  life  insurance  unlawful,  but  to  protect 
policy  holders  and  others  dealing  with  the  company- 
It  is  true  that,  in  that  caee,  the  action  was  on  a  policy  is- 
sued by  a  foreign  company,  which  had  failed  to  comply 
with  this  act,  and  the  company  sought  to  relieve  itself  from 
liability  because  the  statute  had  not  been  complied  with; 
but  the  holding  is,  that  the  prohibition  is  agaii^st  persons 
acting  for  companies  that  have  not  complied  with  the  re- 
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qiiirenientSj  and  the  intention  was  to  rely  on  the  penalties 
imposed  aa  sufficient  to  compel  compliance. 

Authorities  are  not  wanting  apparentlj  opposed  to  this 
view,  but  on  examination  it  is  believed  they  will  be  found 
to  rest  on  the  wording  or  construction  of  the  statutes  uii(kr 
which  the  cases  arise. 

In  Washington  Co.  MuL  Ins.  Co.  r.  Dawes^  6  Gray,  376, 
under  a  statute  of  Massachusetts^  which  prohibits  a  foreign 
insurance  company  from  doing  business  unless  certain  coa- 
ditions  are  complied  with,  it  was  held  that  a  failure  to  com- 
pl}^  barred  an  action  on  a  premium  note. 

But  whatever  may  be  the  deciaions  in  other  states,  aa  to 
the  effect  of  a  hon-complianca  with  these  statutory  regula- 
tions, on'the  validity  of  the  acts  of  agents  of  such  companies, 
it  is  settled  by  the  case  in  24  Ohio  St.,  that  a  failure  by 
agents  to  comply  with  them  does  not  invalidate  their  acts* 

To  hold  otherwise  would  enable  agents  to  take  advan- 
tage of  their  own  wrong- 

The  receipt  of  moneys  on  policies  would  undoubtedly 
bind  the  company  as  between  it  and  the  policy  holder,  and 
if  he  is  not  accountable,  we  would  have  the  anomaly  of  an 
agent  authorized  to  bind  his  principal  and  yet  be  himself 
not  bonnd- 

Judgmeni  reversed.   ' 

Since  this  case  was  decided  the  Supreme  Court  has  rec- 
ognis^cd  and  affirmed  the  principle  on  which  this  case  rests. 
In  Fieg€rt  v.  The  State  of  Ohio^  not  yet  reported,  it  is  held, 
that  a  county  treasurer  and  his  sureties  are  liable,  on  his 
bond,  for  taxes  collected  on  the  duplicate,  although  the  tas 
was  illegab 

ScoTTy  J.,  did  not  sit  in  this  case. 
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Newton  et  al.  v.  Taylor. 

1-  A  trust  raised  by  implication  of  law  may  be  proved  by  parol. 

2.  An  implied  or  constructive  trust  may  be  established  from  the  acta  of  a 
party  who  has  obtained  money  upon  the  faith  of  his  ftgrt^ement  to  buy 
lands  in  the  name  of  his  wife,  and,  having  bought  i\wui,  tukes  th^  title 
to  himself. 

8.  A  husband,  so  receiving  money,  which  ^ould  not  have  be*^n  advanced 
except  upon  the  agreement  that  it  was  for  the  wjft^'s  bcnc^fit,  and  to  be 
invested  in  her  name,  is  an  agent  for  the  wife,  and  by  tiikin:;^  the  deed 
to  himself,  under  such  circumstances,  makes  himseir  a  trustee  ex  male- 
fido, 

4.  If  the  husband  is  a  participant  in  inducing  the  purchase  for  the  wife'i 
benefit,  receives  the  money  for  that  purpose  to  invest  in  her  name,  and 
then  buys  for  himself,  this  is  such  a  fraud  as  will  creeiic  a  truAt  against 
him  and  those  claiming  under  him  with  notice. 

Error  to  the  District  Court  of  Carroll  comity. 

Keziah  Taylor  filed  her  petition  in  the  Court  of  Common 
Pleas  of  Carroll  county,  against  the  representatives  of  Sim- 
eon Jennings,  deceased,  and  others,  stating  that  she  is  the 
widow  of  Pim  Taylor,  and  that  about  the  year  1834,  she, 
by  her  husband  acting  as  her  agent,  purchased  of  Samuel 
Stokley  a  tract  of  land  in  Carroll  county,  for  §2,000 ;  that 
her  husband's  means  were  such  that  he  could  not  pay  for 
said  land,  and  that  her  brother,  Mahlon  Whittaere,  ad- 
Tanced  $500  to  help  pay  for  the  same;  that  it  wi^s  the  un- 
derstanding between  said  Whittacre,  plaintiff,  and  plaint- 
iff's husband,  Pim  Taylor,  that  the  deed  for  the  property 
should  be  made  to  plaintiff.  Her  husband,  in^itead  of  hav- 
ing the  deed  so  made  to  her,  fraudulently  took  it  to  him- 
self. One-half  of  the  land  was  sold  for  $1,100,  the  other 
half  being  paid  for  by  the  $500  advanced  for  the  purpose 
by  plaintiff's  brother.  Plaintiff's  husband  boi  rowed  money 
from  Simeon  Jennings,  giving  sundry  mortgages  od  the 
property,  which  plaintiff  refused  to  sign,  on  the  ground 
that  the  land  belonged  to  her.    Jennings  foreclosed   the 
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mortgngea  and  bought  in  the  property.  Plaintiff  sajs  sbe 
was  feme  covert  until  186G,  and  asks  that  she  may  recover 
the  land,  on  the  ground  that  her  husband  held  it  in  trust 
for  her. 

The  answera  deny  all  the  allegations  of  the  petition. 

The  court  of  common  pleas  decided  for  the  plaintiff.  Oa 
appeal  to  the  district  court,  that  court  made  a  special  find- 
ing of  facta  as  follows; 

"That  the  plaintiff  is  the  widow  of  Pini  Taylor,  de- 
ceased; that  they  were  married  before  the  year  1832,  and 
during  aaid  year  and  since  until  his  death  were  husband 
and  wiik  That  in  the  year  1832,  they  then  having  no  red 
estate,  except  a  small  lot  and  house  thereon  held  in  the 
right  of  the  wife  by  gift  from  her  father,  and  it  not  ap- 
pearing that  she  had  any  ol her  estate,  and  they  were  de- 
siroua  at  that  time  of  purchasing  the  lands  in  questioo, 
said  lands  being  near  to  said  residence,  as  a  means  of  se* 
curing  a  homestead  farm,  that  it  was  ascertained  by  said 
plaiiilitf  and  her  husband  that  said  lands  with  others  here- 
inafter mentioned  could  be  purchased  with  the  aid  of  five 
hundred  dollars  to  be  used  as  an  advanced  payment,  the 
price  asked  for  said  land  l,>eiug  two  thousand  dollars 
(|2,000).  That  the  said  Pirn  Taylor  was  of  such  pecnniary 
means  and  credit  that  without  aid  he  could  not  obtain  snid 
money  nor  make  said  purchase ;  that  it  was  then  agreed 
between  said  plaintiff  and  her  said  husband  that  she  should 
make  application  to  her  brother,  Mahlon  Wliittacre,  to  ad- 
vance five  hundred  dollars  for  the  making  of  said  purchase, 
upon  the  terms  that  if  the  some  was  obtained  it  should  be 
used  by  said  Pirn  Taylor  in  the  purchase  of  said  landa  for 
said  plaintiff,  and  that  when  aaid  land  was  fully  paid  for, 
the  deed  therefor  slionld  be  taken  in  her  name.  That  pa^ 
suant  to  said  agreements  said  plain  tiff,  in  the  absence  of 
her  husband,  applied  to  her  brother  for  the  advance  afore 
said  for  the  purpose  aforesaid,  making  known  to  him  tli» 
arrangement  aforesaid  between  herself  and  her  said  has 
band,  who  thereupon  did  advance  to  her  the  said  sumo' 
five  hundred  dollars  for  the  purpose  aforesaid,  upon  tli 


Digitized  by 


Google 


DECEMBER  TERM,  1877.  401 

Newton  v.  Taylor. 

auderstanding  that  the  same  should  be  reimbursed  to  him, 
'but  lipoQ  the  further  understanding  and  agreement  that 
tlie  same  should  be  used  as  aforesaid,  and  without  other 
security  for  repayment  than  the  understanding  and  agree- 
ment aforesaid,  and  the  said  purpose  and  agreement  as  to 
the  use  of  said  money  being  with  him  an  essential  part  of 
the  inducement  to  advance  said  money  as  aforesaid,  with- 
out which  the  same  would  not  have  been  made.     That 
thereupon  plaintift'  delivered  said  money  to  her  said  hus- 
band, who  received  the  same  with  knowledge  of  the  un- 
derstanding upon  which  the  same  was  so  advanced,  and  for 
the  purpose  of  carrying  out  said  agreement ;  that  there- 
upon  said  Pim  Taylor  proceeded  with  another  brother  of 
plaintiff  to  Steubenville,  to  the  owner  of  said  land,  one 
Samuel  Stokely,  and  entered  into  a  contract  in  his  own 
^ame  to  purchase  said  lands  in  controversy,  with  the  other 
land,  viz.,  the  east  half  of  fractional  section  2,  in  township 
16,  of  range  6,  at  the  said  price  of  two  thousand  dollars. 
That  afterward  said  Pim  Taylor  transferred  the  portion  of 
Baid  lands  last  mentioned  to  Frederick  Unkefer,  upon  hia 
agreement  to  pay  said  Stokely  on  said  contract  the  sum  of 
eleven  hundred  dollars,  which  he,  the  said   Unkefer,  didy 
and  thereupon,  in  1834,  received  from  said  Stokely  a  con- 
veyance of  the  same  in  part  performance  on  his  part  of  said 
purchase;  that  after  said  purchase  plaintiff  mortgaged  her 
house  and  lot  first  aforesaid,  and  raised  thereon  the  sum 
of  two  hundred  dollars,  which  was  applied  in  part  payment 
for  said  land,  and  that  some  village  lots  were  sold  off*  said 
land  and  the  proceeds  applied  in  payment  thereof.    And 
afterward  the  said  lands  having  been  fully  paid  for,  in  1835, 
the  same  was  conveyed  by  said  Stokely  to  said  Pim  Taylor 
by  deed  in  fee  simple,  mentioning  no  interest  of  said  plaint- 
iff therein.    All  of  which  facts,  except  the  said  convey- 
ances and  mortgage,  were  found  upon  parol  proof  only^ 
which  was  offered  by  the  plaintiff';  and  to  each  separate 
part  of  which,  when  so  offered,  the  defendants,  by  their 
counsel,  objected  as  incompetent,  but  the  court  overruled 
VOL.  xxxn — 26 

Digitized  by  VjOOQ  IC 


402  SUPREME  COURT  COMMISSIOIf  OP  OHIO. 

Newton  «.  Taylor. 

said  several  objections  and  each  of  them ;  to  which  ruling 
the  defendants,  by  their  counsel,  excepted,  and  no  testi- 
mony was  offered  tending  in  any  manner  to  show  that 
there  ever  had  been  any  writing  establishing  any  of  said 
facts  or  in  any  manner  creating  any  trust  in  favor  of,  or 
other  legal  or  equitable  estate  in  said  lands  in,  the  plaiDti£ 
That  on  the  29th  day  of  October,  1842,  said  Pim  Taylor 
•executed  to  said  Simeon  Jennings  a  promissory  note  for 
the  sum  of  $2,041,  payable  three  years  and  two  months 
from  date,  and  to  secure  the  same  executed  to  him  a  mori> 
^age  on  said  premises  in  controversy,  which  was  not  ex- 
ecuted by  said  plaintiff.  That  the  said  promissory  note 
was  given  for  an  indebtedness  accruing  at  various  previous 
times  of  sums  of  which  said  Taylor  had  become  indebted 
to  him  as  security  for  others,  and  for  other  moneys  loaned 
to  him  by  said  Jennings  at  several  times,  and  for  portions 
of  which  at  previous  times  said  Taylor  had  at  different 
times  previous  thereto  executed  mortgages  on  said  lands, 
iind  to  which  sums  at  different  times  considerable  sums  of 
money  had  been  added  from  time  to  time  as  usurious  in- 
terest, but  what  amount  beyond  the  amount  deducted 
therefrom  in  the  decree  hereinafter  stated,  the  court  are 
not  advised.  That  previous  thereto,  on  the  4th  day  of 
May,  1840,  said  Taylor,  with  one  Seaton  and  one  Craig, 
was  liable  to  said  Jennings  for  the  sum  of  $875  as  sureties 
for  one  Roofs,  and  for  said  liability,  and  no  other  consid- 
eration, on  said  day  executed  to  said  Jennings  a  note  for 
<1,000,  payable  thereafter,  and  on  the  3d  day  of  November, 
1842,  gave  to  said  Jennings,  in  renewal  of  said  note,  and 
for  no  other  consideration,  a  negotiable  note,  payable  to 
«aid  Jennings  eighteen  months  from  its  date,  for  the  sum 
of  $1,216,  and  interest  thereon,  and  to. secure  the  same,  the 
said  Taylor,  Seaton,  and  Craig  executed  to  said  Jennings  a 
mortgage  upon  said  lands  in  controversy,  and  upon  other 
lands  of  said  Seaton  and  Craig  respectively.  That  on  the 
27th  day  of  April,  1844,  being  nine  days  before  the  matu- 
rity of  the  same,  said  Jennings,  for  the  purpose,  on  hifl 
part,  among  other  things,  of  preventing  the  said  makers 
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from  defending  against  the  usurious  conaideration  of  said 
note,  transferred  said  note  and  mortgage  (but  without  any 
written  transfer  of  said  mortgage)  to  one  Richard  Webb. 
That  said  Webb,  in  July,  1844,  prosecnted  a  suit  to  fore- 
-close  said  mortgage  in  Carroll  County  Common  Pleas, 
making  said  mortgagors  and  said  Jennings,  but  not  the 
plaintiff,  parties  thereto.  That  defense  therein  was  made, 
Among  other  defenses  by  said  Taylor,  against  said  $1,216 
note  as  to  its  usurious  consideration  as  to  all  amounts,  ex- 
<5ept  the  sum  of  $875,  with  interest  thereon  from  May  4, 
1840,  but  such  proceedings  were  had  in  said  cause  that 
notwithstanding  said  defense,  and  notwithstanding  such 
usurious  considerations  were  admitted  therein  by  said 
Jennings,  yet,  at  the  October  term  of  said  court,  in  the 
year  1846,  a  final  decree  was  rendered  therein,  finding  in 
favor  of  said  Webb  that  there  was  due  from  said 
mortgagors  to  him  thereon  the  sum  of  $1,506,  and  order- 
ing the  payment  of  the  same,  and  in  default  thereof  order- 
ing as  hereinafter  stated,  and  finding  due  to  said  Jennings 
upon  said  note  in  his  favor  secured  by  mortgage  on  said  land 
in  controversy,  and  dated  on  the  29th  day  of  October,  1842, 
hereinbefore  described,  and  which  he  has  set  up  in  said  suit, 
the  sum  of  $2,200  and  upward,  and  finding  the  same  to  be  a 
rfirst  lien  upon  the  said  lands  in  controversy,  and  ordering 
the  sale  of  all  of  said  lands,  the  proceeds  of  said  land  in 
qnestion  in  this  case,  to  be  first  applied  in  payment  of  the 
amount  found  due  said  Jennings  on  said  note  and  mortgage 
on  said  29th  of  October,  1842,  and  all  further  proceeds  of 
said  lands  to  be  applied,  so  far  as  necessary,  to  the  payment 
of  said  mortgage  to  said  Webb,  the  costs  of  said  suit  to  be 
also  satisfied  out  of  said  proceeds.  That  subsequent  thereto 
and  before  —  term  of  said  court  in  1847,  the  lands  in 
•question  were  sold  under  said  order  to  said  Jennings  for 
less  than  the  amount  due  him  as  aforesaid,  and  that  at  said 
term  said  sale  was  approved  and  confirmed  and  a  deed 
ordered  therefor,  which  was  duly  made  to  said  Jennings  by 
the  proper  sheriff  in  proper  form,  and  said  Jennings  ac- 
<^epted  possession  thereunder,  said  Pim  Taylor  with  his 
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wife  having  remained  in  possession  from  the  date  of  the 
deed  to  him  until  said  sale  and  conveyance  by  the  sheriffl 
And  the  court  further  find  that  at  the  time  of  the  making^ 
of  said  mortgage  on  the  29th  day  of  October,  1842,  said 
Jennings,  by  reason  of  the  facts  aforesaid  in  regard  to  the 
origin  of  said  debt  and  the  making  of  said  previous  mort- 
gages, and  the  security  of  portions  of  said  indebtedness 
thereby,  and  of  the  nature  of  plaintiff's  claim  aforesaid,  bad 
no  such  notice  of  the  rights  of  the  plaintiff  in  said  lands  as 
ought  to  affect  his  rights  to  have  said  mortgage  of  said 
October  29, 1842^  satisfied  out  of  said  lands ;  but  the  court 
find  that  before  his  assignment  of  his  mortgage  to  said 
Webb  he  was  informed  by  said  plaintiff,  and  fully  under- 
stood from  her  that  she  claimed  said  lands  to  be  hers ;  that 
she  claimed  that  her  husband  had  no  right  to  have  mort- 
gaged the  same ;  that  shie  claimed  that  he  did  not  furnish 
the  money  for  its  purchase ;  and  she  claimed  that  she  had 
admonished  him  before  any  said  mortgages  had  been  made; 
and  that  she  claimed  that  by  reason  of  her  rights  in  the 
same  said  Jennings  could  not  take  the  same  from  her ;  aud 
the  said  Jennings  had  then  full  opportunity  by  reason  of 
said  claim  on  her  part  to  have  inquired  for  and  learned 
any  of  the  facts  aforesaid  in  regard  to  the  rights  of  plaintiff 
against  said  lands ;  and  that  the  said  Simeon  Jennings  had 
full  opportunity  by  reason  of  said  information  to  have  caused 
said  Keziah  Taylor  to  be  made  a  party  to  said  proceedings 
to  foreclose  at  or  after  the  commencement  of  the  same;  and 
the  court  find  from  the  facts  as  aforesaid  as  matter  of  law, 
that  the  purchase  of  said  lands  by  said  Pim  Taylor  was 
subject  to  a  trust  in  favor  of  said  plaintiff,  so  that  the  said 
Pini,  on  receiving  a  deed  therefor,  held  the  same  in  the  right 
of  his  said  wife  only,  and  that  the  same  so  contin^ued,  the 
said  mortgages  and  proceedings  thereon  notwithstanding; 
and  that  by  virtue  thereof  and  of  said  purchase  by  swd 
Jennings,  and  because  of  the  facts  aforesaid  in  relation 
thereto,  the  said  land  and  its  proceeds  was  in  the  hands  of 
said  Jennings,  and,  as  against  the  plaintiff,  a  fund  for  the 
payment  of  said  debt  secured  by  said  mortgage  held  by 
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liiimy  and,  subject  to  the  matters  hereinafter  stated,  so  con- 
.tinues  to  be;  that  by  his  use  and  occupation  thereof  since, 
.and  by  his  sales  of  a  portion  thereof  to  bona  fide  purchasers 
"v^ithout  notice,  he  has  received  considerable  sums  which 
ought  to  be  applied  in  discharge  of  said  mortgage  debt,  but 
-what  amount  the  court  is  unadvised.  And  the  court  hold 
.as  matter  of  law  that  by  reason  of  the  matters  as  aforesaid, 
.and  of  the  lapse  of  time  since  the  rendition  of  said  decree, 
the  amount  of  said  debt  to  said  Jennings  as  found  therein 
jshould  not  be  further  reduced  by  reason  of  any  allegation 
or  claim  of  usury  therein,  but  only  by  reason  of  the  use 
jBkud  occupation  of  said  lands  by  said  Jennings,  and  of  the 
defendants,  and  the  proceeds  of  any  sales  thereof  by  said 
J'ennings  in  his  lifetime,  and  that  an  account  oughl^  to  be 
taken  for  the  purpose  of  determining  the  amounts  aforesaid. 

*^  It  is  therefore  ordered,  adjudged,  and  decreed  that  this 
<Miuse  be  referred  to  Elijah  P.  Grant,  Esq.,  as  a  referee  to 
take  and  state  an  account  between  said  parties,  based  upon 
the  facts  stated  in  this  decree,  and  upon  proof,  and  the  said 
jreferee  report  his  proceedings  to  the  next  term  of  the 
District  Court  of  Carroll  county,  Ohio,  and  that  he  file  his 
account  thirty  (SO)  days  before  the  next  term  thereof,  to 
^1  of  which  findings,  holdings,  and  orders,  the  defendants 
by  their  counsel  except,  and  pray  that  their  exceptions  be 
entered  of  record,  which  is  accordingly  here  done  in  open 
^ourt.''     ... 

The  case  involves  another  point.  A  number  of  the  de- 
fendants were  not  served  with  process,  and  did  not  appear 
and  answer;  they  were  residents  of  the  state,  though  not 
^f  Carroll  county.  In  a  publication  to  make  non-residents 
parties,  the  names  of  these  individuals  were  included. 
They  now  file  cross-petitions  in  error,  and  claim  that  not 
having  been  served,  not  having  appeared,  and  as  the  publi- 
-cation  could  not  make  them  parties,  a  judgment  against 
them  was  error.  They  say  therefore  that  the  certain  judg- 
ment, as  well  that  against  themselves,  as  that  against  the 
others,  should  be  reversed. 
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F.  E,  JButchinSj  for  plaintifF  in  error. 
Shober  ^  Raley^  for  defendants  in  error. 
Kenneit  ^  Ambler y  for  J.  H.  Jennings,  on  cross-petition  in 
error. 

Wright,  J.  The  statement  of  facts  is  long  and  compli- 
cated, but  we  extract  this:  Mrs.  Keziah  Taylor  brought 
suit  to  enforce  what  she  claimed  was  a  trust,  existing  in 
her  favor,  in  certain  land,  held  in  her  husband's  name,  at 
his  death.  She  claims  that  the  circumstances  under  which 
the  land  was  bought  create  this  trust. 

Many  years  ago,  in  1832,  Pim  Taylor,  the  husband,  was 
without  means.  He  and  his  wife  wanted  to  buy  some  land. 
The  price  was  $2,000,  a  sum  that  Pim  Taylor  could  not 
raise.  A  payment  of  $500  could  secure  the  bargain,  but 
the  husband  had  neither  cash  nor  credit  to  this  extent 
Under  these  circumstances,  husband  and  wife  agreed  that 
she  should  get  the  needed  sum  from  her  brother,  Mahlonr 
Whittacre,  the  land  to  be  purchased  for  her,  and,  when 
paid  for,  the  deed"  to  be  taken  in  her  name.  Pursuant  to 
this  arrangement,  plaintiff  did  get  the  $500  from  her  brother^ 
advising  him  of  the  facts ;  the  understanding  being  that 
he  was  to  be  reimbursed ;  that  the  money  was  to  be  used 
as  indicated,  this  being  his  sole  security  for  repayment 
This  understanding  and  agreement  about  the  purchase  of 
the  property  was  the  inducement  to  the  brother  to  advance 
the  $500,  and  without  it  he  would  not  have  made  the  ad- 
vance. 

Thereupon  the  husband  buys  the  land.  One-half  of  it 
is  sold,  the  proceeds  going  to  pay  for  the  purchase  of  the 
whole.  Some  lots,  carved  out  of  the  purchase  and  some 
property  of  the  wife  made  further  payments,  and  finally, 
the  property  being  all  paid  for,  the  husband  has  the  deed 
made,  not  to  the  wife,  but  to  himself.  The  wife  claims 
that  these  circumstances  raise  a  trust  in  her  favor  as  to  this 
land  so  taken  in  her  husband's  name,  which  is  half  of  the 
whole  original  purchase.    The  focts  of  the  alleged  trust 
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irest  in  parol  merely,  ejxd  it  is  claimed  they  can  not  be  thus 
proved. 

After  the  husband  had  thns  got  the  deed  for  the  property 
in  his  own  name,  he  made  two  mortgages  upon  it  to  Simeon 
Jennings.  The  first  mortgage  was  taken  without  knowl- 
edge of  the  alleged  trust,  and,  as  against  this,  the  district 
court  finds  the  wife  has  no  claim.  The  second  mortgage 
-was  assigned  to  one  Webb,  with  notice  of  the  alleged  trust, 
and  as  to  this  her  rights  are  held  to  be  paramount. 

It  is  to  be  determined  whether  or  not,  from  the  facts 
found,  the  alleged  trust  can  be  raised  in  law. 

The  husband  was  unable  to  buy  the  property.  He  was 
unable  even  to  raise  the  first  $500.  The  wife  undertakes 
to  do  it.  She  gets  it  from  her  brother  upon  the  under- 
standing that  it  is  to  purchase  land  in  her  name.  Without 
this  understanding,  he  would  not  have  advanced  it  at  all, 
and  this  understanding  is  all  the  security  he  asks  or  gets 
for  a  repayment.  Knowing  all  this,  having  been  instru- 
mental in  bringing  it  about,  for  the  husband  to  violate  the 
whole  agreement  from  beginning  to  end,  by  taking  the 
deed  in  his  own  name,  is,  to  say  the  least,  very  like  a  fraud, 
both  upon  his  wife  and  upon  her  brother. 

A  trust  may  arise  ex  malefida.  In  Lloyd  v.  Spilletts^  2 
Atk.  148,  Lord  Hard  wick  e  speaks  of  resulting  trusts  as 
trusts  by  operation  of  law,  and  classifies  them  :  Firsts  where 
an  estate  is  purchased  in  the  name  of  one  person,  but  the 
money  or  consideration  is  given  by  another;  secondly^ 
where  a  trust  is  declared  only  as  to  part,  and  nothing  said 
as  to  the  rest,  what  remains  undisposed  of  results  to  the 
heir  at  law.  He  then  proceeds  to  observe :  "  I  do  not  know 
of  any  other  instance  besides  these  two  where  this  court 
have  declared  resulting  trusts  by  operation  of  law,  unless 
in  cases  of  fraud,  and  where  transactions  have  been  carried 
on  mala  fideJ^  These  remarks  of  Hardwicke  are  cited  in 
Fleming  v.  Donahoe,  5  Ohio,  255. 

In  the  report  of  the  same  case  (Barnardiston's  Chy.  888), 
the  lord  chancellor  says  that  the  two  cases  of  trusts  above 
alluded  to  are  the  only  two  instances  that  he  remembered 
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of  trusts  that  have  been  allowed  to  arise  by  operation  of 
law  since  the  statute  of  frauds  and  perjuries,  unless  where 
there  has  been  a  plain  and  express  fraud.  Where  there 
has  been  a  fraud  in  gaining  a  conveyance  from  another, 
that  may  be  a  reason  for  making  the  grantee  in  that  con- 
veyance to  be  considered  merely  as  trustee.  .  TrapnaU  y. 
Brown,  19  Ark.  89. 

A  trust  of  this  kind  is  a  mere  implication  of  law,  from 
the  fact  of  the  purchase  with  another's  money,  and  the  fact 
of  fraud  in  procuring  the  legal  title. 

In  Browne  on  Frauds,  §  84,  it  is  said  :  "  Even  where  the 
contract  to  hold  in  trust  is  the  means  of  obtaining  the  legal 
title,  a  case  which  falls  under  the  third  class  mentioned  by 
Lord  Hardwicke,  the  trust  is  not  created  by  the  contract, 
but  results  or  is  implied  from  the  fraud." 

Perry  on  Trusts,  §  166,  speaks  thus  :  "  There  is  another 
large  class  of  trusts,  which  arise  from  frauds  committed  by 
one  party  upon  another.  Thus,  if  one  party  procures  the 
legal  title  to  property  from  another,  by  fraud  or  misrepre- 
sentation, or  concealment,  or  if  a  party  makes  use  of  some 
influential  or  confidential  relation  which  he  holds  toward 
the  owner  of  the  legal  title,  to  obtain  such  legal  title  from 
him  upon  more  advantageous  terms  than  he  could  other- 
wise have  obtained  it,  equity  will  convert  such  party  thas 
obtaining  property  into  a  trustee.  If  a  person  obtains  the 
legal  title  to  property  by  such  arts,  or  acts,  or  circumstances 
of  circumvention,  imposition,  or  fraud,  or  if  he  obtains  it 
by  virtue  of  a  confidential  relation  and  influence  under 
such  circumstances  that  he  ought  not,  according  to  the 
rules  of  equity  and  good  conscience,  as  administered  in 
chancery,  to  hold  and  enjoy  the  beneficial  interest  in  the 
property,  courts  of  equity,  in  order  to  administer  complete 
justice  between  the  parties,  will  raise  a  trust  out  of  such 
circumstances  or  relations;  and  this  trust  they  will  fasten 
upon  the  conscience  of  the  offending  party,  and  will  con- 
vert him  into  a  trustee  of  the  legal  title,  and  order  him  to 
hold  it,  or  to  execute  the  trust  in  such  manner  as  to  protect 
the  rights  of  the  defendant  party  and  promote  the  safety 
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Aud-  interests  of  society.  Such  trusts  are  called  eonstruetive 
4>rusts."  These  trusts  the  author  distinguishes  from  im- 
plied or  resulting  trusts,  which  arise  from  the  intention 
of  parties,  as  manifested  in  contracts  made  in  good  faith, 
i«rhile  the  constructive  trust  arises  from  the  opposite  of  good 
faith. 

Washburne  makes  the  same  classification  of  implied,  re- 
«sulting,  and  constructive  trusts.     2  Wash.  470. 

In  the  case  of  Morey  v.  Herrick^  18  Pa.  St.  128,  it  is  said : 
**  It  is  well  settled  that  if  one  be  induced  to  confide  in  the 
promise  of  another  that  he  will  hold  in  trust,  or  that  he 
Tvill  purchase  for  one  or  both,  and  is  thus  led  to  do  what 
lie  would  otherwise  have  forborne,  or  to  forbear  what  he 
contemplated  to  do  in  the  acquisition  of  an  estate,  whereby 
iihe  promissor  becomes  the  holder  of  the  legal  title,  an  at- 
-tempted  denial  of  the  confidence  is  such  a  fraud  as  will 
operate  to  convert  the  purchaser  into  a  trustee  exmalefido.^* 

Commenting  upon  this  case.  Tiffany  k  Bullard  on  Trusts, 
189,  say :  "  The  trust  in  these  cases  is  raised  ex  malefidOj 
and  is  not  so  much  because  of  the  fraud  in  the  original  ae- 
quisiticfn  of  the  property  as  in  the  subsequent  refusal  to  ex- 
ecute the  trust."  The  opinion,  however,  of  Browne,  in  his 
treatise  on  frauds,  seems  to  be  that  the  fraud  which  suffices 
to  lay  the  foundation  of  a  trust  is  not  simply  that  fraud 
which  is  involved  in  every  deliberate  breach  of  contract. 
There  must  have  been  some  agency  in  bringing  about  the 
result,  without  which  a  mere  refusal  to  perform  the  trust  is 
not  enough.  Browne  on  Frauds,  §  94.  And  Perry  says 
that  the  mere  breach  of  a  parol  agreement  will  not  create 
a  trust.    §  215. 

Washburne,  in  discussing  this  division  of  implied,  result- 
ing, and  constructive  trusts,  speaks  of  the  first  two  as  aris- 
ing from  the  act  of  parties,  while  the  constructive  trust  is 
imposed  in  invitum  upon  the  person  who  is  held  as  trustee. 
2  Wash,  book  2,  ch.  3,  §  2,  p.  470  (4th  ed.) 

And  he  further  observes  (p.  482)  that  the  term  construc- 
tive trusts  is  sometimes  used  in  a  sense  broad  enough  to 
•embrace  such  as  were  properly  under  the  head  of  implied 
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or  rescilting  trosts;  and  that,  properly  speaking,  constnic- 
irre  trosts  are  such  as  are  raised  bj  eqaity,  in  respect  to 
property  which  has  been  acquired  by  fraud,  or  where^ 
tboagh  originally  acquired  without  fraud,  it  is  against 
equity  that  it  should  be  held  by  him  who  has  the  legal  title. 

Washburne  also  seems  to  entertain  the  same  opiuion  ex- 
pressed by  Perry  and  Browne,  that  a  mere  subsequent  re- 
fusal to  do  what  had  been  agreed,  is  not  such  a  fraud  as 
will  create  a  constructive  trust.  2  Wash.  479.  And  a  like 
▼lew  is  held  in  Ficketi  v.  Durham^  109  Mass.  423.  "In  no 
€ase  will  the  grantee  be  deemed  a  trustee,  if  he  used  no 
fraud  or  deceit  in  getting  his  title,  although  he  verbally 
promises  to  hold  the  land  for  the  grantor."  Minor  v. 
UUeheU,  SO  Ind.  234. 

It  may,  however,  be  remarked,  that  the  federal  courts  go 
to  the  full  extent  of  affording  relief,  even  in  the  absence  of 
proof  of  express  deceit  or  fraudulent  purpose  at  the  time 
of  taking  the  deed.  Russell  v.  Southard^  12  How.  139, 148. 
This  is  illustrated  in  numerous  cases  where  a  party  takes 
a  deed,  absolute  upon  its  face,  but  which  is  really  a  mort- 
gage, and  endeavors  to  retain  property  upon  which  he  has 
advanced  a  largely  inadequate  considvration.  Edrington  v. 
Sarper^  3  J.  J.  Marshall,  355 ;  CawpbeU  v.  Dearb&m,  109 
Mass.  130. 

It  is  strenuously  argued  by  plaintiff  in  error,  that  the 
only  fraud  here  alleged  or  proved,  consisted  simply  in  the 
fact  that  Taylor  refused  to  do  as  he  had  promised,  and  that 
there  was  nothing  in  the  inception  of  the  transaction  that 
would  bring  him  within  the  rule  requiring  fraud  to  be 
shown  in  his  conduct  at  that  time. 

But  if  a  party  induces  or  brings  about  the  circumstances 
that  put  him  in  a  position  whereby  he  is  able  to  perpetrate 
a  fraud,  and  then  does  perpetrate  it,  these  circumstaDces 
of  wrong  will  create  a  trust.  In  Hoge  v.  Hoge^  1  Watts, 
163,  the  syllabus  gives  an  idea  of  the  facts.  ^  If  a  testator 
be  induced  to  make  a  devise,  by  the  promise  of  the  devisee 
that  it  should  be  applied  to  the  ben^t  of  another,  a  trust 
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is  thereby  created,  which  may  be  eetabliehed  by  parol  evi-^ 
^ence ;  and  this  is  not  contrary  to  the  statute  of  wills." 

It  appeared  that  John  Hoge,  the  devisee,  "  suggested  "  to- 
*he  testator  to  devise  the  property  to  him,  it  being  intended 
ior  the  testator's  son,  William  Hoge.  Nothing  was  said  in 
'Khe  will  about  any  trust,  but  it  was  sought  to  be  established 
"by  parol.  Gibson,  C.  J.,  says  (p.  214):  "Undoubtedly 
every  part  of  a  will  must  be  in  writing;  and  a  naked  parol 
declaration  of  trust,  in  respet^t  of  land  devised,  is  void. 
The  trust  insisted  on  here,  however,  owes  its  validity,  not 
to  the  will  or  the  declaration  of  the  testator,  but  to  the 
fraud  of  the  devisee.  It  belongs  to  a  class  in  which  the 
trust  arises  ex  malefido,  and  in  which  equity  turns  the  fraud- 
lalent  procurer  of  the  title  into  a  trustee,  to  get  at  him  ; 
and  there  is  nothing  in  reason  or  authority  to  forbid  the 
raising  of  such  a  trust  from  the  surreptitious  procurement 
of  a  devisee."  It  is  further  said,  in  the  same  case :  "  The 
question  has  been,  as  to  the  circumstances  which  constitute 
such  a  fraud,  as  will  be  made  the  foundation  of  a  decree. 
A  mere  refusal  to  perform  the  trust  is  undoubtedly  not 
enough  ;  and  it  seems  to  be  requisite  that  there  should  ap- 
pear to  have  been  an  agency,  active  or  passive,  on  the  part 
of  the  devisee,  in  procuring  the  devise." 

In  Devenish  v.  BaineSy  Pre.  in  Chy.  (Finch),  case  8,  ii 
testator  intended  to  will  the  greater  part  of  his  estate  to- 
bis  godson,  and  the  rest  to  his  wife.  The  wife  persuaded 
him  to  give  the  whole  to  her,  and  that  she  would  give  the 
godson  the  part  designed  for  him. 

The  wife  refused  to  let  the  godson  enjoy  the  estates  in- 
tended for  him,  but  it  was  decreed  against  her  on  the 
ground  of  fraud,  saying  that  a  trust  of  such  parol  estate 
might  be  raised  without  writing,  notwithstanding  the  stat- 
ute of  frauds. 

In  Flynn  v.  Flynn^  a  man  made  his  will  with  his  wife  as 
executrix.  The  son  afterward  prevails  on  his  mother  to 
get  the  father  to  make  a  new  will,  and  to  name  him  execu- 
tor, he  promising  to  be  a  trustee  only  for  his  mother. 
*  Upon  the  whole  matter,"  says  the  report,  "  it  appearing 
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to  be  as  well  a  fraud  as  a  trust,  the  Lord  Keeper,  notwith* 
standing  the  statute  of  frauds  and  perjarles,  though  do 
trust  was  declared  in  writing,  decreed  for  plaintiff/' 

In  Sechrisfs  appeal^  66  Penn.  St.  237,  the  fifth  syUabasis: 
'*  Where  one  procures  a  title  which  he  could  not  have  ob- 
tained, except  by  a  confidence  reposed  in  him  and  abuses 
the  confidence,  he  becomes  a  trustee  ex  maleficio.  Beegk  v. 
Wentz,  65  Penn.  St.  869. 

In  Squires'  appeal^  70  *Penn.  St.  266,  Mrs.  Squire,  by 
parol,  purchased  property.  Her  agent,  Ridgway,  who  owed 
her  $5,000  was  to  turn  this  amount  in  as  the  purchase- 
money,  and  receive  a  deed  in  trust  for  her*  He  took  m 
absolute  deed  to  himself  and  then  denied  the  trust  He 
was  held  a  trustee  ex  maleficio.  Woolford  v,  HerringlQn^  74 
Penn.  St.  311;  S.  C,  overruling  former,  4  South.  Law  Bev., 
327,  June,  1878. 

In  RasdalVs  AdmWs  v.  Rasdally  9  Wis.  379,  the  fraud 
consisted  merely  in  a  refusal  to  execute  a  trust,  and  this 
was  held  not  such  fraud  as  would  justify  the  admiaiiou  of 
parol  evidence  of  the  agreement.  And  in  this  case  the 
distinction  between  fraud  in  procuring  the  conveyance  and 
that  which  arises  only  from  the  refusal  to  execute  a  pftrol 
trust  or  agreement,  connected  with  a  conveyance  obtairiad 
without  fraud,  is  said  to  be  not  only  clear  upon  principle, 
but  is  not  without  sanction.  The  ground  of  the  decisioa 
is  that  the  conveyance  in  question  was  **  without  any  aoliis- 
itation  or  instigation  of  the  defendant/' 

It  can  not  be  said  that  Pim  Taylor*a  refasal  to  fulfill  his 
promise  is  the  only  ground  on  which  to  base  the  alleged 
trust.  He  appears  to  have  been  a  participant,  at  leaat^  in 
bringing  about  the  whole  arrangement.  He  agreed  with 
his  wife  that  the  purchase  should  be  madcp  He  agreed 
with  her  that  she  should  solicit  the  loan  from  her  brother. 
He  agreed  to  take  the  deed  in  her  name.  Unless  he  had 
agreed  and  consented  to  all  this,  the  loan  or  adv^ance  would 
not  have  been  made.  Certainly,  therefore,  be  induced  the 
result,  as  the  devisee  induced  the  devise  which  he  endeav- 
ored to  hold  as  his  own.    Taylor,  therefore,  becomes  a 
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trastee  by  virtue  of  his  own  wrongful  acts.  He  took  in 
confidence  what  he  could  not  retain,  without  bad  faith  and 
fraud. 

Courts  of  equity  raising  a  trust  by  construction  in  cases 
of  this  kind,  can  do  equal  and  complete  justice  between 
parties,  though  in  so  doing  the  relief  is  founded  more  upon 
fraud  than  upon  the  idea  of  trust  as  generally  understood. 
When  it  is  said  that  a  person  who  has  defrauded  another 
out  of  his  estate,  by  misrepresentation  or  other  deceptive 
practices,  is  converted  by  the  court  into  a  trustee,  and  held 
as  such,  the  expression  is  used  for  the  purpose  of  describing 
the  nature  and  extent  of  the  remedy  against  him,  and  it  de- 
notes that  the  parties  defrauded,  or  beneficially  entitled^ 
have  the  same  rights  and  remedies  against  him,  as  they 
would  be  entitled  to  against  an  express  trustee  who  had 
fraudulently  been  faithless.  And  though  perhaps  the  mat- 
ter in  question  is  not,  strictly  speaking,  a  trust  at  all,  but  a 
ground  of  relief  based  on  fraud,  courts  are  agreed  in  ad- 
minintering  the  same  remedy  in  a  certain  class  of  frauds,  as 
an  administration  in  fraudulent  breaches  of  trust,  and  the 
mere  name  of  the  thing  is  not  of  so  much  consequence  as 
the  achieving  the  right  remedy  in  the  premises.  And  this 
arises,  says  Washburne,  from  the  control  which  courts  of 
chancery  exercise  over  equitable  estates,  whereby  in  cases- 
of  fraud,  mistake,  or  the  like,  they  may  require  a  grantee 
to  hold  subject  to  a  trust  in  the  nature  of  a  resulting  trust. 
2  Wash.  R.  P.,  book  2,  chap.  8,  §  2,  p.  482  (4  ed.) 

In  the  case  of  Jenkins  v.  Eldridge^f  which  was  a  case  where 
a  trust  was  sought  to  be  raised,  Judge  Story  says  that  it  is 
a  trust  of  a  somewhat  novel  and  extraordinary  character^ 
seeming  to  contain  the  elements  of  resulting  trust,  agency, 
fraud,  and  specific  performance,  and  between  them  all,  he 
seems  to  find  a  solid  basis  on  which  to  rest  the  decision. 
This  case  does  not  seem  to  be  highly  regarded  in  1  W.  &  G. 
Leading  Cases  in  Eq.  358,  861  (Am.  notes). 

The  principle  of  agency  may  be  applied  to  Pim  Taylor. 
Says  Perry  on  Trusts  (§  206),  speaking  of  the  duties  of  an. 
agent,  he  may  be  held  as  a  trustee,  if  he  makes  use  of 
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his  position  in  any  way  to  obtain  a  title  to  himself.    ^  If  ha 
takes  a  conveyance  in  his  own  name,  he  is  a  trustee  ex  niole- 

Pirn  Taylor,  when  he  received  this  $600,  was  certainly 
acting  for  somebody.  It  will  not  do  to  say  that  as  soon  as 
the  wife  obtained  the  loan,  and  handed  it  over  to  him,  from 
that  moment  it  became  his  personal  property,  by  virtue  of 
his  marital  rights.  MouUer  v.  HaUy^  57  H".  H.  184 ;  JEcf* 
£z'r8  V.  ISkinner,  71  N.  C.  639. 

Whether  the  husband  has  reduced  the  wife's  chattels  to 
possession,  so  as  to  make  them  his  own,  is  a  question  as  to 
the  intention  of  the  parties.  Houston  v.  Clarke  50  N.  H. 
479 ;  Ball  v  Young,  37  N.  H.  134. 

Marital  rights  are  not  so  overshadowing  in  their  extenti 
nor  so  indiscriminate  in  their  exercise.  The  money  WM 
advanced  by  the  brother  for  certain  specific  purposes.  One 
of  those  purposes  was  that  the  husband  should  not  have 
it,  nor  any  part  of  it,  nor  any  interest  therein.  Another 
was  that  it  should  all  go  for  the  benefit  of  the  wife,  with  an 
ultimate  view  to  security  to  the  lender.  Pim  Taylor,  there- 
fore, had  no  right  to  it  in  any  way,  except  to  do  with  it  as 
he  was  directed.  When  he  violates  his  duties,  as  he  did,  he 
iian  not  disrobe  himself  of  his  character  as  agent,  and  the 
consequences  of  that  character  must  attach  to  all  his  pro- 
ceedings. 

We  think  that  a  fair  construction  of  the  finding  shows 
that  the  money  was  advanced  so  as  to  be  the  money  of  the 
wife.  This  was  the  object  of  the  brother^  in  order  that  the 
land  bought  with  it  might  be  hers.  Because  both  husband 
and  wife  desired  the  purchase  of  the  lands,  and  the  loan, 
*does  not  tend  to  show,  as  seems  to  be  claimed,  that  the 
loan  was  to  both.  The  reverse  is  true ;  the  advance  was 
"  to  her."  Nor  does  the  fact  that  the  money  was  to  be  re- 
paid, or  that  the  brother  looked  for  his  security  to  the 
agreement,  as  to  the  purchase  tend  to  show  that  the  money 
was  not  hers.  The  loan  was  just  as  much  hers  as  if  it 
was  a  gift. 

And  we  think  the  finding  sufficiently  shows  tixat  th^ 
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^00  went  into  the  purchase.  The  residue  of  the  purebftie** 
money  is  accounted  for,  and  the  full  amount,  which  tbede- 
<sree  shows  was  paid,  can  not  be  made  qp  without  this  sum. 

That  a  trust  arising  by  operation  of  law  may  be  proved 
l>y  parol  evidence,  see  Williama  v.  Van  Tuylj  2  Ohio  Bt. 
387 ;  Byers  v.  Wackman,  16  Ohio  St.  450. 

We  do  not  think  that  la{)6e  of  time  sbould  har  Mrs.  Tay* 
lor  from  asserting  her  rights.  She  did  so  shortly  after  her 
liusband's  death.  She  was  not  bound  to  do  so  before,  jMt 
t;he  risk  of  creating  trouble  in  her  family. 

With  regard  to  the  cross-petitions  in  error,  the  jud^«» 
ments,  as  to  the  parties,  will  be  reversed,  but  the  right  is 
not  of  that  joint  character  that  requires  reversal  as  to  alL 
If  a  party  obtains  a  reversal  as  to  himself,  it  can  not  ad* 
vantage  him  that  there  should  be  a  reversal  as  to  somebody 
^Ise. 

Judgment  affirmed  as  to  all  except  those  who  were  not 
properly  made  parties,  who  have  filed  cross-petitioiiB  iu 
«rror  on  that  ground. 

Pat,  J.,  dissented. 


ESTABBOOK   V.   GbBHABT. 

1.  In  order  to  take  advantage  of  error  in  the  ruling  of  the  court  admitting 
testimony,  the  bill  of  exceptions  thereto  must  be  signed  and  filed  as 
part  of  the  record  at  the  trial  term. 

12.  If,  however,  a  motion  for  a  new  trial  is  overruled,  and  a  bill  of  excep* 
tions  taken  embodying  all  the  testimony  and  charge  of  the  court,  the 
whole  record  will  be  examined  to  ascertain  if  the  verdict  is  sustained 
by  the  law  and  the  evidence,  although  the  bill  was  taken  at  the  term 
when  the  motion  for  a  new  trial  was  overruled,  this  being  subsequent 
to  the  trial  term. 

-8.  £.  contracts  with  8.  to  build  a  house,  and  8.  contracts  with  G.  to  furnish 
labor  and  materials.  G.  refuses  to  furnish  such  labor  and  materials,  ex- 
cept upon  a  promise  made  to  him  by  E.  that  he  himself  will  pay  the 
bill  out  of  funds  coming  to  8.  HeUi:  To  be  a  contract  not  within  the 
statute  of  frauds  so  as  to  make  a  writing  necessary. 
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4.  The  work  being  done,  and  it  being  agreed  by  all  that  £.  should  paj  Q^ 
who  was  to  give  up  his  claim  against  S.  and  look  to  £.  alone  for  psy- 
ment;  this  is  such  a  contract  as  need  not  be  in  writing  under  the  stst- 
ute. 

Error  to  the  Superior  Court  of  Montgomery  county. 

In  this  case  there  are  three  bills  of  exceptions,  the  first 
two  of  which  relate  to  errors  occurring  at  the  trial,  with 
regard  to  the  admission  of  testimony.  The  trial  was  at 
the  March  term,  1874,  and  the  bills  of  exceptions  were  not 
filed  until  May,  1874,  after  the  trial  term  had  closed. 

The  third  bill  of  exceptions,  though  taken  at  a  subse- 
quent term,  was  upon  the  overruling  of  a  motion  for  a 
new  trial.  This  bill  sets  out  all  the  evidence  together 
with  the  charge  of  the  court. 

From  this  bill,  it  appears  that  Estabrook,  who  was  de- 
fendant below,  made  a  contract  with  one  Sho waiter  to  build 
a  house  in  Dayton.  Gebhart  was  plaintiff  below,  and  hi* 
claim  is,  in  substance,  that  Showalter  wanted  him  to  do 
certain  work  on  the  house,  and  furnish  material  therefor. 
Showalter  was  irresponsible,  and  Gebhart  would  not  do  as 
desired,  unless  defendant,  Estabrook,  promised  to  see 
plaintiff  paid  out  of  the  moneys  which  would  have  been  pay- 
able to  Showalter  under  the  contract.  Gebhart  says,  that 
without  this  promise  of  Estabrook,  he  would  not  have  done 
the  work  or  furnished  the  materials.  After  the  work  was 
done,  Showalter,  who  was  cognizant  of  the  agreement  be- 
tween Gebhart  and  Estabrook,  gave  Gebhart  an  order  on 
Estabrook  for  the  amount  due.  Estabrook  said  he  would 
not  accept  the  order,  not  having  the  money,  but  that  he 
had  not  paid  Showalter,  and  there  was  enough  due  to  sat- 
isfy Gebhart's  claim,  and  he  would  see  it  paid  when  the 
building  was  completed.  Estabrook  repeated  his  promises 
and  assurances,  telling  Gebhart  that  it  was  not  necessary  to 
take  a  mechanic's  lien,  as  he  had  agreed  to  see  the  amount 
paid,  and  would  do  so  as  soon  as  he  could  borrow  the 
moiiey.     Gebhart  claims  to  recover  J717.47  and  interest 

These  statements  are  all  denied  by  defendant.    He  denies 
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leaving  made  any  promise  or  agreement  of  any  kind ;  says 
lie  never  agreed  to  pay  Qebhart  in  any  way,  and  is  at  issue 
^^rith  plaintiiBT  upon  all  material  allegations. 

In  an  amended  answer,  Estabrook  sets  up  the  statute  of 
fraud,  averring  that  the  alleged  promise  was  to  answer  for 
the  debt,  default,  or  miscarriage  of  the  said  Showalter,  wa* 
not  in  writing,  and  therefore  void. 

There  was  testimony  on  the  part  of  plaintiff  tending  to 
prove  his  side  of  the  case,  and  that  Estabrook  did  assume 
and  promise  as  claimed.  There  was  also  testimony  on  the- 
part  of  defendant,  tending  to  prove  his  side,  and  negative- 
ing  all  the  assertions  of  plaintiff. 

Whereupon  the  court  charged  the  jui^  as  follows : 

If  the  alleged  promise  of  Estabrook  amounted  simply  to- 
an  agreement  to  answer  for  the  debt  of  Showalter  to  Geb- 
hart,  it  being  admitted  that  there  was  no  contract  or  mem- 
orandum in  writing  signed  by  Estabrook  to  that  effect, 
Gebhart  can  not  recover.  On  the  other  hand,  if  there  was- 
a  new  and  independent  arrangement  between  Gebhart  and 
Estabrook  by  which,  for  the  purpose  of  inducing  Gebhart 
to  furnish  labor  and  material  for  his  house,  Estabrook 
promised  to  pay  him  for  said  work  out  of  the  fimds  which,, 
under  the  contract,  would  be  coming  to  Showalter;  that 
Gebhart  furnished  said  work  and  material  relying  on  this^ 
promise ;  that  he  would  not  otherwise  have  furijished  them  ; 
that  Showalter  was  irresponsible,  and  assented  to  the  ar- 
rangement, it  is  your  duty  to  enforce  this  contract,  by  your 
verdict,  although  it  was  not  in  writing. 

Again,  even  if  you  find  that  there  was  no  contract  at  the 
beginning  which,  under  the  rule  thus  given,  would  hold 
Estabrook ;  yet,  if  after  work  was  done,  Estabrook  being^ 
indebted  to  Showalter,  an  arrangement  was  made  by  the 
consent  of  all  parties  that  Estabrook  should  pay  Gebhart 
the  amount  of  his  bill  furnished  under  the  Showalter  con- 
tract, Estabrook  assuming  to  pay,  and  Gebhart  giving  up 
his  claim  against  Showalter  and  looking  alone  to  Estabrookr 
vox*,  xxxn — 27 


Digitized  by  VjOOQ  IC 


418  SUPREME  COURT  COMMISSION  OF  OHIO. 


EsUbrook  •.  Oebhart. 


for  payment,  Estabrook  must  be  beld  bound  by  this  nev 
contract,  though  it  was  not  in  writing,  and  must  pay  the 
•debt.  This  arrangement  or  contract,  to  be  binding  on  Es- 
tabrook, must  have  all  the  features  indicated,  the  cons^t 
of  all  parties  and  the  extinguishment  of  two  debts.  Phdnt- 
ift'  is  bound  to  satisfy  you  by  a  preponderance  of  proof  that 
one  or  the  other  of  these  contracts  existed  between  the 
parties. 

To  which  charge,  and  every  portion  thereof,  the  said  de- 
fendant, by  his  counsel,  then  excepted. 

The  jury  found  for  plaintiff,  Qebhart,  in  the  amount 
•claimed,  and  the  motion  for  a  new  trial  having  been  ov^- 
Yuled,  a  petition  in  error  was  filed  in  the  supreme  court 
'The  alleged  errors  are : 

1.  That  said  court  erred  in  admitting  the  evidence  offered 
by  said  Willian  F.  Gebhart,  to  which  said  Joel  Estabrook 
objected. 

2.  That  said  court  erred  in  the  instructions  given  to  the 
jury  upon  said  trial. 

8.  That  said  court  erred  in  overruling  the  motion  for  a 
new  trial,  filed  in  said  case  by  said  Joel  Estabrook. 

4.  That  the  facts  set  forth  in  said  petition,  filed  in  said 
•cause  by  said  William  F.  Oebhart,  are  not  sufficient  to 
maintain  said  action. 

5.  That  s^id  judgment  was -given  for  said  William  F. 
Gebhart,  when,  according  to  the  law  of  the  land,  it  ought 
to  have  been  given  for  said  Joel  Estabrook. 

Boltin  ^  Shuckj  for  plaintiff  in  error : 

As  to  whether  the  promise  in  question  was  void,  unless 
in  writing,  cited:  Brown  on  Frauds,  §  197  (2d  ed.),  197; 
1  Smith's  L.  C.  (5th  Amer.  ed.),  881 ;  Rogers  v.  Knedand^ 
13  Wend.  114, 121 ;  Nelson  v.  Boynton,  8  Met.  (Mass.),  396; 
Mallony  v.  Gillet,  21  N.  Y.  427 ;  Easter  v.  WhiU,  12  Ohio 
St.  219 ;  Kelsey  v.  Hibbs,  18  Ohio  St.  365 ;  Steimrt  v.  Camp- 
hell,  58  Me.  489;  Furbish  v.  Goodenow,  98  Mass.  297; 
Plumer  v.  Lyman,  49  Me.  229 ;  Richardson  v.  WUUamSj  49 
Me.  558 ;  1  Parsons  on  Contracts  (5th  ed.),  218. 
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The  giving  of  the  order  by  Showalter  did  not  operate  as 
^n  aBBignment  of  his  claim  against  Estabrook,  if  any  he 
had.  Harris  v.  CZarAr,  8  Comst.  93 ;  Cowpertkwaite  v.  Shef- 
Jield  et  al,  8  Comst.  243 ;  MandeviUe  v.  Welchy  5  Wheat 
277;  Tieman  v.  Jackson^  5  Pet.  580. 

Grunckel  ^  Rowe^  and  Warren  Hunger y  Jr.y  for  defendant  in 
^rror,  claimed  that  the  promise  was  not  within  the  stat- 
ute of  frauds.  Parsons  on  Contracts  (5th  ed.),  9 ;  Alien  v. 
Thompson^  10  N.  H.  82 ;  Thompson  v,  Thompson,  4  Ohio  St. 
183;  Bethel  v.  Woodworth,  11  Ohio  St.  393;  Swihart  v. 
Shaumy  24  Ohio  St.  436 ;  Chamberlain  v.  IngaUs,  88  Iowa, 
500 ;  Blair  v.  Walker,  39  Iowa,  406 ;  Watkins  v.  Perkins,  1 
Ld.  Raymond,  224;  Fowley  v.  Cleveland,  4  Cowan,  428; 
Nelson  v.  Boynton,  3  Met.  (Mass.),  895;  First  Baptist 
Church  V.  Byde,  40  HI.  150;  Chitty  on  Contracts  (6th 
Russell  ed.),  559;  Mallory  v.  Gillet,  21  N.  Y.  412. 

Wright,  J.  The  first  error  assigned  is,  that  in  admitting 
evidence  upon  the  trial,  the  bills  of  exceptions  purporting 
to  shows  these  errors  were  not  taken  until  after  the  trial 
term,  and  can  not  be  considered  here. 

But  counsel  for  plaintiff  in  error  argue  thus :  The  record 
shows  only  that  the  bills  were  "  filed  "•  after  the  trial  term, 
not  showing  when  they  were  signed  and  made  part  of  the 
record;  that, in  point  of  fact,  they  might  have  been  signed 
and  sealed  at  the  trial  term,  though  not  "filed"  till  after- 
ward, and  it  must  be  presumed  that  things  were  rightly 
done. 

The  exception  must  be  taken  at  the  trial  term,  and  it  is 
no*  exception  till  "  filed "  as  part  of  the  record.  Code, 
§  294.  If,  then,  not  "  filed "  till  a  subsequent  term,  it  is 
only  an  exception  as  of  that  term. 

As  to  the  third  bill,  however,  it  is  different.  That  was 
taken  to  present  alleged  error  in  overruling  the  motion  for 
a  new  trial.  That  error,  if  any,  occurred  when  the  motion 
was  overruled,  and  the  bill  is  properly  taken  as  of  that  term. 
This  is  settled  by  the  cases,  City  of  Dayton  v.  Hinsey  and 
P.  C.  ^  St.  L.  B.  B.  V.  Porter,  ante,  258,  328.  ^ 
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The  first  part  of  the  charge  relates  to  the  nature  of  the 
alleged  promise  made  hy  Estahrook.  The  court  told  the 
jury  plainly,  that  if  this  promise  was  merely  to  answer  for 
Showalter's  debt,  there  could  be  no  recovery  for  want 
of  writing ;  but,  if  there  was  a  new  contract  between  6eb- 
hart  and  Estahrook,  by  which,  to  induce  Gebhart  to  furnish 
the  labor  and  material,  Estahrook  undertook  to  pay,  out 
of  funds  which  would  be  coming  to  Showalter;  that  Geb- 
hart furnished  the  work  and  material  relying  on  this 
promise,  which  he  would  not  otherwise  have  done,  and 
that  Showalter  was  irresponsible  and  assented  to  this  ar- 
rangement, then  the  contract  might  be  enforced. 

We  see  no  error  in  this.  In  1  Smith's  L.  C.  507,  notes  to 
Birkneys  v.  Damill,  it  is  said,  "  When  it  is  doubtful  whether 
the  sale  was  made  exclusively  on  the  defendant's  credit,  the 
question  should  be  left  to  the  jury."  And  in  2  Parsons  on 
Contracts,  11 :  "  Whether  a  contract  is  collateral  or  orig- 
inal, may  be  a  question  of  construction^  and  then  it  is  for 
the  court ;  but  it  is  often  regarded  as  a  question  of  fact, 
and  then  it  is  for  the  jury." 

If  the  jury  saw  fit  to  believe  the  plaintiff's  testimony, 
they  could  have  found  that  Estahrook  did  agree  to  make 
the  payments,  and  Gebhart  refused  to  work  without  this 
assurance ;  and,  without  going  into  an  elaborate  discussion 
of  testimony,  it  seems  to  us  that,  though  much  might  be 
said  upon  either  side,  we  can  not  interfere  with  the  verdict 
on  the  ground  that  it  is  against  the  evidence.  It  presents  a 
square  conflict  between  witnesses,  and  the  verdict  should 
have  been  with  that  party  to  whose  evidence  the  greatest 
credibility  attached. 

The  court  further  charged,  that  if  the  original  contnact 
was  not  made,  as  Gebhart  alleged,  yet,  if,  after  the  work 
was  done,  Showalter  being  indebted  to  Estahrook,  an  ar- 
rangement was  made,  by  consent  of  all,  that  Estahrook 
should  pay  Gebhart,  he  giving  up  his  claim  against  Showal- 
ter, and  looking  to  Estahrook  alone,  then  Estahrook  could 
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\>e  held,  although  there  was  no  writing.  The  court  further 
«aying  that  such  an  arrangement  must  have  the  features  of 
<5on8ent  of  all  parties  and  the  extinguishment  of  the  debts. 
This  is  making  a  case  of  novation,  and  we  can  only 
:make  the  same  remarks  as  those  applied  to  the  other 
"branch  of  the  case.  The  matter  was  fairly  left  to  the  jury, 
^nd  the  evidence  is  not  such  as  would  authorize  us  to  inter- 
fere with  their  conclusion.    We  see  no  error  in  the  other 

points  made. 

Judgment  affirmed. 

Scott  and  Ashburn,  JJ.,  did  not  sit. 


The  Btatb  of  Ohio  v.  Eellt  and  othbbs. 

1.  A  county  troafiurer  who  receives  out  of  the  county  treasury  any  allow- 

ance or  compensation  other  than  that  specially  provided  hy  law,  is  lia- 
ble, under  the  statute,  to  an  action  upon  his  bond,  together  with  his 
sureties,  for  double  the  amount  so  received. 

2.  Having  received  such  allowance  while  acting  as  treasurer,  or  having  re- 

ceived it  in  his  capacity  as  treasurer,  he  can  not  defend  against  the 
action,  when  brought,  by  claiming  that  in  so  receiving  he  was  acting 
merely  as  a  private  Individual,  and  not  as  an  official. 

3.  Such  action  is  properly  brought  in  the  name  of  the  State  of  Ohio,  the 

obligee  in  the  treasurer's  bond. 

4.  Such  action  is  not  subject  to  the  limitation  of  one  year,  as  provided  in 

section  16  of  the  code,  but  to  the  same  limitation  as  that  which  governs 
official  bonds. 

This  is  an  action  on  a  treasurer's  bond.  Jeremiah  M. 
Kelly  was  treasurer  of  Logan  county,  and  the  other  defend- 
ants are  his  sureties.  The  first  cause  of  action  in  the  peti- 
tion is  as  follows : 

"  The  plaintifi',  by  Duncan  Dow,  prosecuting  attorney  in 
and  for  Logan  county,  Ohio,  for  a  first  cause  of  action  against 
said  defendant,  says :  1.  That  on  the  Ist  day  of  Septem- 
ber, A,  D.  1869,  the  said  Jeremiah  M.  Kelly,  Wm.  Rulan,  O. 


Digitized  by  V^jOOQ  IC 


1 


422  SUPREME  COURT  COMMISSION  OF  OHIO. 

The  State  v.  Kelly. 

Hayes,  C.  Folsom,  Joseph  Chambers,  Abner  Riddle,  B.  K 
Brown,  William  Lawrence,  Jonathan  Plum,  Henry  Kelly, 
Amos  Miller,  and  J.  N.  Allen,  at  the  county  of  Logan  afore- 
said, by  their  certain  writing  obligatory,  of  that  date,  ac- 
knowledged themselves  to  be  held  and  firmly  bound  unto 
the  State  of  Ohio  in  the  penal  sum  of  two  hundred  thou- 
sand dollars  ($200,000),  and  which  said  writing  obhgatory 
was  and  is  subject  to  a  condition  thereunder  written,  and 
which  condition  is  in  the  words  and  figures  following,  to 
wit:  The  condition  of  the  above  obligation  is  such  that, 
whereas,  the  said  Jeremiah  M.  Kelly  was,  at  the  October 
election,  a.  n.  1869,  duly  elected  to  the  office  of  county 
treasurer,  in  and  for  the  county  of  Logan,  and  State  of 
Ohio,  for  the  term  of  two  years,  commencing  the  first  Mon- 
day of  September,  a.  d.  1869,  and  until  his  successor  shall 
be  elected  and  qualified:  Now,  if  the  said  Jeremiah  M. 
Kelly  shall  pay  over  all  moneys  according  to  law  which 
shall  come  into  his  hands  for  state,  county,  township,  and 
other  purposes,  and  shall  do  and  perform  faithfully  the  du- 
ties of  his  said  offices,  as.  said  county  treasurer,  according 
to  law,  then  this  obligation  shall  be  void ;  otherwise,  the 
same  shall  be  and  remain  in  full  force  and  virtue  in  law. 
2.  That  the  said  Jeremiah  M.  Kelly  did  thereupon  take 
upon  himself  the  duties  of  the  said  office  of  county  treas- 
urer of  said  county  of  Logan,  and  was  such  treasurer  at 
the  times  of  committing  the  wrongs  hereinafter  stated- 
8.  That  on  the  6th  day  of  September,  a.  d.  1870,  said  Jere- 
miah M.  Kelly,  as  such  treasurer,  did  present  to  the  county 
commissioners  of  said  county  the  following  account  for  8er- 
vices  as  such  county  treasurer,  to  wit :  Logan  county,  dr., 
to  J.  M.  Kelly.  For  safe-keeping,  disbursing,  redeeming, 
and  canceling  Logan  county  bonds,  from  September  6, 
1869,  to  September's,  1870,  and  for  redeeming  and  cancel- 
ing coupons  during  same  time,  and  for  sorting  and  arrang- 
ing the  same  in  proper  order  for  settlement,  |359.48,  being 
seven-tenths  of  one  per  cent,  on  the  net  collections  for  1869 
on  special  duplicate.  September  6,  1870.  Signed,  J.  M. 
Kelly,  treasurer.    4.  That  on  the  8th  day  of  September^ 

Digitized  by  ^OOQ IC 


DECEMBER  TERM,  1877.  428 ' 

The  State  v.  Kelly. 

A.  D.  1870,  said  Jeremiah  M.  Eelly,  as  such  treasurer,  as 
aforesaid,  unlawfully  received  out  of  the  county  funds  in 
the  treasury  of  said  county,  as  compensation  for  services, 
as  stated  in  his  said  account,  the  said  sum  of  |359.48,  on 
account  of  all  which  the  plaintiff,  by  Duncan  Dow,  prose- 
cuting attorney,  says  that  the  said  Jeremiah  M.  Kelly,  to- 
gether with  said  other  defendants,  have  become  and  now 
are  indebted  unto  the  State  of  Ohio,  for  the  use  of  said 
county  of  Logan,  upon  the  official  bond  of  said  Jeremiah 
M.  Kelly,  a  certified  copy  of  which  is  hereto  attached  and  . 
made  a  part  hereof,  marked  Exhibit  'A,'  in  the  sum  of 
♦718.96." 

The  second  cause  of  action  is  entirely  similar,  stating 
that,  on  Sept«nber  5, 1871,  Kelly  presented  a  like  order  for 
$445.23,  which  was  paid.  Judgment  is  asked  on  the  treas- 
urer's bond,  against  him  and  his  sureties,  for  double  the 
amount  so  received  by  the  treasurer.  A  copy  of  the  bond 
is  attached  to  the  petition. 

A  demurrer  is  filed  as  follows :  "  The  defendants  severally 
demur  to  the  first  cause  of  action  set  out  in  the  petition, 
because  the  court  has  no  jurisdiction  of  the  subject  of  the 
action,  and  the  plaintiff  has  no  legal  capacity  to  sue,  and 
there  is  a  defect  of  parties  plaintiff  and  a  misjoinder  of  par- 
ties defendants,  and  the  facts  stated  do  not  constitute  a 
cause  of  action;  and  the  defendants  severallx  demur  to  the 
second  cause  of  action,  for  all  and  each  of  the  reasons  afore- 
said." 

This  demurrer  was  sustained  by  the  court  of  common 
pleas,  and  judgment  rendered  for  defendants,  which  ruling 
was  affirmed  by  the  district  court,  and  petition  in  error 
£led  in  the  supreme  court. 

W.  H.  West,  for  the  state : 

The  liability  charged  in  this  case  is  expressly  declared  by 
statute  (S.  &  S.  918,  919),  which  provides:  '<That  any 
county  treasurer  who  shall  receive  out  of  any  funds  in  the 
treasury  of  the  county  any  other  or  further  allowance  or 
compensation,  either  as  fees,  clerk  hire,  or  otherwise,  than 
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IB  specially  provided  by  law,  shall  be  liable  in  an  ao> 
tion  upon  his  bond  for  the  use  of  said  county  in  doable  the 
amount  so  received  by  said  treasurer/' 

Every  liability  of  a  treasurer  upon  his  official  bond,  is  a 
liability  against  his  sureties  jointly  with  him.  They  are 
liable  for  every  breach  of  his  bond  which  renders  him  lia- 
ble thereon. 

If,  therefore,  the  retaining  or  receiving  the  money  alleged 
to  have  been  retained  or  received  by  the  treasurer,  was  con- 
trary to  or  forbidden  by  this  statute,  it  was  an  act  of  offidal 
unfaithfulness  for  which  the  sureties  of  the  treasurer  are 
liable  with  him  on  his  bond. 

The  petition  alleges  that  the  treasurer  did  receive  out  of 
the  treasury  as  compensation  an  allowance  for  certain 
services  which  is  not  specially  provided  for  by  law.  He 
must  have  received  it  either  as  fees,  or  clerk  hire,  or  other- 
wise, for  these  words  cover  every  possible  case,  or  else  he 
did  not  receive  it  as  treasurer  at  all. 

Did  he  receive  it  as  treasurer,  or  in  some  other  capacity? 

The  petition  distinctly  alleges,  in  the  fourth  paragraph, 
that  he  received  it  as  treasurer ;  that  the  defendant  pre- 
sented his  account,  and  rendered  it  as  treasurer.  This  is 
of  itself  conclusive  on  demurrer.  A  copy  of  his  account 
is  also  annexed,  showing  that  the  money  was  received  by 
bim  as  treasurer  for  services  in  that  capacity  rendered. 

What  were  the  services  for  which  he  was  compensated  t 
They  were  clearly  official.  The  account — a  copy  of  which 
is  given — distinctly  states  that  it  was,  in  part  at  least,  for 
redeeming  and  canceling  county  bonds  and  coupons. 

He  could  only  redeem  and  cancel  county  bonds  and 
coupons  lawfully  by  paying  out  the  public  funds  in  Ins 
possession  as  treasurer. 

He  either  paid  out  these  funds  lawfully,  or  he  did  it  un- 
lawfully. He  could  only  pay  them  out  lawfully  if  author- 
ized by  law.  If  he  was  so  authorized  by  law,  it  was  an 
official  disbursement  of  the  public  funds  which  he  was  re- 
quired to  make,  and  for  which  he  received  compensation 
under  the  general  fee-bill.    Hence  this  extra  compensation 
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T^as  for  an  official  service,  for  which  be  had  already  been 
paid,  and  which  it  was  bis  duty  to  perform  without  any 
extra  compensation.  Therefore,  bis  receiving  it  was  an  act 
of  official  unfaithfulness. 

The  statute  of  limitations  is  objected  against  the  first 
cause  of  action,  on  the  ground  that  the  demand  is  in  the 
nature  of  a  penalty.  When  the  statute  creates  a  penalty, 
and  gives  an  action  for  it,  it  is  limited  to  one  year.  But 
when  a  statute,  instead  of  giving  a  direct  action,  declares  a 
liability  upon  an  official  bond,  as  for  official  delinquency,  it 
obviously  intends  that  the  liability  shall  be  subject  to  the 
«ame  laws  and  limitations,  which  govern  other  liabilities  on 
official  bonds.  It  certainly  can  not  intend  that  there  shall 
be  different  liabilities  subject  to  different  limitations  upon 
the  same  official  obligations.  Ten  years  limitation  of  ac-^ 
tions  on  official  bonds  means  any  and  all  actions,  not  some. 

J.  B.  McLaughlin^  Duncan  Dow,  and  J.  Duncan  Ue- 
LaugJdin^  filed  a  brief  also  for  the  state. 

Wm.  Lawrence  ^  Joseph  H.  LawrencCj  for  defendants  in 
•error :  • 

The  statute  under  which  this  action  is  brought  is  penal, 
and  is  to  be  strictly  construed.  It  can  not  be  extended  to 
any  case  unless  clearly  within  its  very  words.  Bond  v. 
Sweanigan,  1  Ohio,  403 ;  Ball  v.  State,  20  Ohio,  7  ;  1  Ohio 
St.  81 ;  Conkling  v.  Parker,  12  Ohio  St.  424 ;  Langdon  v. 
SummerSj  12  Ohio  St.  80 ;  JEdmiston  v.  Edmiston,  1  Ohio, 
261. 

The  petition  in  the  court  below  does  not  sue  Kelly  as  at 
oommon  law  for  any  liability.  It  does  make  the  queistion 
-whether  he  and  his  sureties  are  liable  on  his  official  bond 
for  the  penalty  fixed  by  statute.    S.  &  8.  919,  §  (4)  11. 

The  action  can  not  be  maintained  unless  the  record 
ebows : 

1.  That  Eelly  has  done  something  which  clearly  brings 
liim  within  the  statute. 

2.  Kor  unless  the  statutory  remedy  has  been  strictly  pur- 
sued. 
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I.  Kelly  has  not  incarred  the  penalty,  because  he  has  not 
violated  this  statute- 

The  whole  statute  must  be  read  together  to  ascertain  its 
meaning. 

Now,  reading  sections  1, 2,  and  S  of  this  statute  together 
-—construing  all  strictly — they  mean  only  that  any  connty 
treasurer  who  shall : 

(1)  '^  Receive  "  any  unauthorized  allowance, 

(2)  "  On  settlement  with  the  county  auditor," 

(8)  ^*  As  his  fees  for  the  collection,  safe-keeping,  and  dia- 
bursement  of  moneys  arising  from  the  assessment  of  taxes," 

(4)  ^^  On  the  grand  duplicate,"  shall  be  liable  for  the  pen- 
alty provided  by  the  statute* 

These  four  things  are  necessary  to  fix  a  liability  to  the 
penalty. 

The  court  has  no  power  to  say  the  liability  has  accrued^ 
unless  the  extra  fees  are  received  as  above,  ^*  on  settlement" 
The  penalty  does  not  attach  unless  the  three  remaining 
iacts  exist,  that  Kelly  did  : 

1.  "  Receive  "  illegal  allowances, 

2.  <<As  fees  for  the  collection,  etc.,>>f  money  arising  from 
taxes," 

3.  "  On  the  grand  duplicate." 

This  statute  does  not  affix  a  penalty  against  a  treasurer 
who  receives  unauthorized  pay  for  unofficial  duties. 

If  the  treasurer  acts  as  clerk  in  aiding  the  county  audi- 
tor, it  is  not  an  official  duty.    This  is  in  fact  what  he  did* 

Now  the  record  does  not  accuse  him  of  receiving  unau- 
thorized fees  or  allowances  for  either  the  "collection," 
•*  safe  keeping,"  or  "  disbursement  of  money :" 

Nor  of  "  moneys  arising  from  taxes." 

And  still  more,  not  of  "  taxes  on  the  grand  duplicate." 

Turnpike  taxes  are  not  put  on  the  "  grand  duplicate." 
Act  March  81, 1868,  §  6,  65  Ohio  L.  41.    S.  &  S.  674. 

The  only  complaint  is  that  Kelly  "  received  compensa- 
tion for  safe  keeping,  disbursing,  redeeming,  and  canceling 
Logan  county  (turnpike)  bonds." 

IL  The  compensation  paid  Kelly  was  not  to  him  astreaa- 
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urer,  nor  for  any  official  act.  The  Btatute  of  April  18«. 
1865,  only  applies  to  illegal  charges  for = official  acts  as  to> 
taxes  on  the  grand  duplicate. 

The  keeping  of  county  turnpike  bonds  was  not  an  offi* 
cial  act,  and  no  averment,  and  no  admission,  can  make  it 
so.  The  question  is  not  what  the  service  was  called,  but 
^what  was  it  in  fact  and  legal  effect. 

in.  The  "  turnpike  statutes  "  authorize  the  county  com- 
missioners to  make  this  allowance.  Statute  of  March  29r 
1867  (S.  &  S.  §  8,  672) ;  64  Ohio  L.  80. 

lY.  This  action  can  not  be  sustained  because  an  action 
under  the  statute,  for  a  penalty,  lies  on  proper  facts  against 
the  treasurer  alone — not  against  his  sureties. 

1.  It  is  not  a  breach  of  any  words  in  the  treasurer's  offi- 
cial bond  to  take  illegal  fees. 

2.  The  statute  makes  the  treasurer  alone— not  his  sure- 
ties— ^liable  to  the  penalty  by  suit  on  bond.  S.  &  S.  919^ 
§2. 

3.  By  all  the  authorities  the  sureties  have  a  right  to 
stand  on  the  strict  letter  of  the  bond.  State  v.  Medary^  17 
Ohio,  554 ;  iitdie  v.  Cutting^  2  Ohio  St.  272 ;  Raymond  v. 
WhUneyj  5  Ohio  St.  210 ;  Hall  v.  Williamson,  9  Ohio  St. 
17  ;  State  v.  Covey,  16  Ohio  St.  17. 

It  has  been  urged  that  it  was  the  treasurer's  official  duty 
to  pay  the  turnpike  bonds  and  coupons.  But  this  is  not 
so.  He  is  only  bound  to  pay  "  any  order  drawn  on  him  as 
treasurer  by  the  auditor  of  his  county."  Act  March  12, 
1831,  29  Ohio  L.  291 ;  2  S.  &  0.  Stat.  1585,  §  6.  The  turn- 
pike bonds  and  coupons  are  not  orders.  The  payment  of 
coupons  was  not  the  services  for  which  Kelly  received  com- 
pensation. 

Y.  If  any  action  could  be  maintained  against  Kelly,  it 
must  be  in  the  name  of  the  county  commissioners. 

This  is  sufficiently  shown  by  Civil  Code  §  27 ;  Statute  of 
March  30, 1868,  65  Ohio  L.  85;  S.  &  S.  89.  Shanklin  v. 
Comm'rs  of  Madison  Co.,  21  Ohio  St.  89 ;  State  for  use,  etc. 
V.  PiaU,  16  Ohio,  75,  28;  CommWs  v.  Mighds,  7  Ohio  St. 
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114 ;  Grimwood  v.  Comm'rs,  28  Ohio  St.  600 ;  Carder  v. 
ComnCrs,  16  Ohio  St.  869. 

The  money  paid  Kelley  was  under  a  contract  with  the 
county  commiBsioners.  They  were  authorized  hy  the 
^'  turnpike  law"  (Statute  March  29, 1867,  64  Ohio  L.  80; 
S.  A  S.  672,  §  6 ;  Statute  April  80, 1869, 66  Ohio  L.  62,  §7), 
to  make  contracts,  and,  therefore,  the  suit  must  be  in  th^ 
name.  The  funds  paid  were  turnpike  funds.  The  state 
has  no  interest  whatever  in  the  money  or  the  contract,  or 
the  result  of  the  suit.  Ko  statute  authorizes  the  state  to 
sue.  Supervisors  of  Oalway  v.  StevensotijA  Hill,  186;  Over- 
seers of  Pittsford  V.  Overseers  Plaisburg^  18  Johns.  407,  418; 
Todd  V.  McCaily  Overseers  Bridsal,  1  Cowen,  260;  Fourth 
School  Dsstrict  v.  Woody  18  Mass.  197 ;  TrusUr  v.  May,  8 
Wend.  516  and  notes. 

John  A,  Pricey  also  for  defendant  in  error,  filed  a  brief 
making  the  same  points  as  his  associate  counsel. 

Wright,  J.  It  will  be  seen  that  the  petition  alleges  that 
Kelly,  county  treasurer,  received  out  of  the  county  treasuiy, 
for  services  as  county  treasurer,  $804.71  for  safe  keeping, 
disbursing,  redeeming,  and  canceling  Logan  county  bonds, 
for  redeeming  and  canceling  coupons,  and  for  sorting  and 
arranging  the  same. 

The  action  is  brought  under  the  act  of  April  18, 1865 
(S.  &  S.  919,  §  2  (4),  which  provides  "that  any  county  au- 
ditor or  coimty  commissioner  who  shall  make,  order,  or 
pay,  or  any  treasurer  who  shall  receive  out  of  any  funds  in 
the  treasury  of  their  county  any  other  or  further  allowance 
or  compensation  to  any  such  county  treasurer,  either  as  fees 
or  for  clerk  hire,  or  otherwise,  than  is  specially  provided  by 
law,  shall  be  liable  in  an  action  on  his  bond,  to  be  brought 
by  the  prosecuting  attorney  of  such  county,  for  the  use  of 
such  county,  in  double  the  amount  so  paid  or  ordered  to  be 
paid  by  said  auditor  or  commissioner,  or  received  by  said 
treasurer." 

In  support  of  the  demurrer,  it  is  claimed  that  when  KeHj 
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received  thia  money  he  was  not  acting  as  treasurer ;  that 
Ilia  bond  only  covers  delinquencies  in  official  acts ;  and  as 
this  was  not  official,  there  has  been  no  breach  of  the  bond. 

Counsel  claim  that  this  statute  is  penal,  and  must  be 
strictly  construed,  which  may  be  admitted.  It  is  also  said 
that  the  whole  statute  must  be  read  together,  in  order  to 
ascertain  its  meaning,  which  is  also  true.  80  reading  the 
statute,  counsel  seem  to  claim  that  coimty  treasurers  can  be 
guilty  of  official  delinquency  only  in  something  connected 
with  the  "  grand  duplicate."  We  fail  to  discover  the  force 
of  this  argument,  and  it  seems  to  us  that  it  overlooks  an 
important  word  in  the  law.  It  was  already  provided,  in 
the  preceding  section,  what  fees  the  county  treasurer  should 
have,  which  should  be  a  certain  percentage  upon  the  taxes. 
on  the  grand  duplicate.  Then  the  section  we  are  consider- 
ing says  if  he  receives  any  further  money  out  of  the  treas- 
ury for  fees,  clerk  hire,  or  otherwise^  then  the  action  shall 
lie.  We  conceive  that  these  words  "  or  otherwise  "  mean 
something.  They  comprehend  every  case  of  getting  money 
out  of  the  treasury  other  than  that  which  the  preceding 
section  had  provided  should  be  the  legitimate  one. 

And  we  are  not  impressed  with  the  proposition  that  a 
man  who  has  been  elected  county  treasurer,  who  has  given 
bond  as  county  treasurer,  and  has  acted  as  county  treasurer,, 
when  he  takes  money  from  the  county  treasury  for  a  pur- 
pose not  authorized,  can  successfully  defend  by  saying  that 
he  did  so,  not  as  a  public  officer,  but  as  a  private  citizen,, 
and  therefore  his  sureties  are  not  liable.  All  money  he  re- 
ceives from  the  treasury  he  receives  as  treasurer ;  otherwise 
he  could  not  get  it  at  all.  If,  when  so  received,  he  applies  it 
to  a  lawful  purpose,  this  is  all  legal  and  an  act  of  the  treas- 
urer. If  he  applies  it  to  an  unlawful  purpose,  or  keeps  it 
himself,  without  right,  it  does  not  make  the  act  by  which 
he  received  it  from  the  treasury  in  the  first  place  any  the 
less  an  official  one.  The  statute  says :  "Any  treasurer  who' 
shall  receive  out  of  any  funds  in  the  treasury,"  etc.  It  would 
be  opening  too  wide  a  door  to  indiscretion  to  hold  that  the 
taking  of  public  funds  without  authority  of  law  could  not 
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be  reached,  becauBe  the  moment  the  unlawful  acts  began, 
that  moment  the  officer  lost  all  official  character,  and  with 
it  all  capacity  to  make  himself  or  his  sureties  responsible. 

We  do  not  find  that  these  payments  were  authorized  by 
any  law,  as  it  is  claimed  they  were ;  but,  on  the  contraiy, 
that  they  were  expressly  prohibited  by  the  section  quoted. 

It  is  further  claimed  that  this  action  should  have  been  in 
the  name  of  the  county  commissioners. 

The  bond,  it  will  be  seen,  was  taken  to  the  State  of  Obia 
It  is  provided  by  section  26  of  the  code  "  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
•est,  except  as  otherwise  provided  in  section  27."  And  it  ib 
provided  by  section  27  that  "  an  executor  or  administrator, 
guardian,  trustee  of  an  express  trust,  a  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the  benefit  of  an- 
other, or  a  person  expressly  authorized  by  statute,  may 
bring  an  action  without  joining  with  him  the  person  for 
whose  benefit  it  is  prosecuted.  Officers  may  sue  in  such 
name  as  is  authorized  by  law,  and  official  bonds  may  be 
sued  upon  in  the  same  way." 

The  law  always  was,  as  we  understand  it,  that  suit  might 
be  brought  in  the  name  of  the  obligee  of  the  bond,  for  the 
use  or  benefit  of  him  whom  the  bond  was  to  protect,  and 
who  had  a  claim  under  it.  Here  the  suit  is  brought  in  the 
name  of  the  state,  and  the  statute  authorizing  the  action 
provides  that  it  shall  be  for  the  use  of  the  county ;  it  has 
therefore  been  properly  brought,  and  could  not  have  been 
in  the  name  of  the  commissioners,  as  is  directly  decided  in 
Hunter  v.  Commissioners  of  Mercer  County ^  10  Ohio  St.  515. 

It  is  said  that  the  first  cause  of  action  is  barred  by  the 
statute  of  limitations. 

The  money  in  the  first  order  was  obtained  by  the  treas- 
urer,'Kelly,  on  September  8, 1870,  and  the  action  brongfat 
May  31, 1872.  It  is  said  to  be  an  action  upon  a  statute  for 
a  penalty  or  forfeiture,  which  must  be  brought  in  one  year. 
Code,  §  16. 

The  cases  cited  by  counsel  for  defendant  in  error  are  caseB 
^here  there  was  an  action  for  tf  penalty,  given  against  the 

Digitized  by  VjOOQIC 


DECEMBER  TERM,  1877.  4S1 

Elliott  V.  Shaw. 

individual  officer,  which  was  barred  in  a  certain  time,  and 
it  was  held,  if  such  action  could  not  be  maintained  against 
the  officer,  who  was  principal  in  the  bond,  of  course  it 
could  not  be  maintained  against  his  sureties.  For  instance, 
an  action  against  an  auditor  for  misfeasance  in  office  was 
barred  in  a  year,  and  consequently  an  action  on  his  bond 
could  not  be  maintained  after  the  expiration  of  the  year  for 
that  same  misfeasance.  State  v.  Commissioners  of  Knox 
County y  2  Ohio  St.  147. 

But  it  will  be  observed  that  the  statute  which  gives  this 
action  does  not  give  a  penalty  or  forfeiture  against  the 
treasurer.  K  it  did,  if  it  said  that  he  should  be  compelled 
to  pay  double,  provided  the  action  were  brought  in  one 
year,  it  might  be  that  the  same  limitation  would  apply  to 
the  bond,  and  no  suit  could  be  brought  upon  it  after  the 
year  had  expired.  But  this  is  the  statute :  Any  treasurer 
doing  the  prohibited  thing  ^^  shall  be  liable  in  an  action 
upon  his  bond."  An  action,  therefore,  could  not  be  upheld 
against  him  individually  for  double  the  amount,  otherwise 
than  through  his  bond.  If  it  could  not  be  so  upheld,  of 
course  the  one  year  limitation  does  not  apply. 

It  being  therefore  an  action  upon  the  bond,  strictiy 
speaking,  the  limitation  of  ten  years,  applicable  to  bonds, 
is  the  proper  one. 

For  these  reasons  the  demurrer  was  not  well  taken,  and 
the  judgment  should  be  reversed. 


Elliott  bt  al.  v.  Shaw. 


1.  The  proTisioQ  of  section  818  of  the  code,  as  amended  ICareh  %  1871, 

which  excludes  a  party  from  testifying  in  a  civil  action,  where  the  ad- 
verse party  claims  as  '* grantee"  of  a  deceased  person,  does  not  apply 
to  the  assignee  of  a  chose  in  action. 

2.  In  an  action  on  a  promissory  note,  against  one  purporting  to  be  the 

maker,  by  an  assignee  of  the  note  ft>om  its  original  holder  and  owner, 
who  died  after  the  assignment,  the  defendant  is  a  competent  witness,  to 
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prove  any  fact  material  to  the  iwue  in  the  case,  whether  it  trampized 
before  or  after  the  death  of  the  assignor. 

Error  to  the  District  Court  of  Ashland  county. 

William  Osbom  and  John  McSweeny^  for  plaintiffs  in  error. 
Geddes^  Dickey  ^  JenneVy  and  McComb  and  Curtis^  for 
defendants  in  error. 

Dat,  J.  The  original  action  was  brought  in  the  Court 
of  Common  Pleas  of  Ashland  county,  by  William  Shaw 
against  Hugh  Elliott  and  Moses  Elliott,  on  two  promissory 
notes.  The  notes  purport  to  .be  signed  by  each  of  the 
Elliotts  as  makers,  and  on  their  face  are  made  payable  to 
William  Shaw  or  bearer.  The  Elliotts  denied  the  execution 
of  the  notes.     On  this  issue  the  case  was  tried. 

On  the  trial,  it  appeared  that  the  notes  were  not  in  fact 
made  to  William  Shaw.  They  came  to  him  by  assign- 
ment from  his  brother,  Robert  Shaw,  who,  shortly  before 
his  death,  transferred  them  to  him  as  a  gift. 

After  evidence  had  been  given  tending  to  prove  the  exe- 
cution of  the  notes,  each  of  the  Elliotts  offered  himself 
as  a  witness,  to  prove  that  neither  of  them  signed  the 
notes.  To  the  admission  of  this  evidence  the  other  party 
objected,  on  the  ground  that  the  plaintiff  in  the  suit 
claimed  the  notes  in  question  by  assignment  from  his  de- 
ceased brother,  and  that  under  the  provisions  of  section 
818  of  the  code,  the  defendants  were  incompetent,  as  wit- 
nesses, to  testify  as  to  facts  which  transpired  before  bis 
death.  The  court  sustained  the  objection,  and  the  Elliotts 
excepted.  Judgment  was  rendered  on  the  notes  in  favor 
of  Shaw;  and,  on.  error,  the  district  court  affirmed  the 
judgment.  The  object  of  the  present  proceeding  is  to  re- 
verse these  judgments. 

In  all  civil  cases,  section  810  of  the  code  of  civil  proce- 
dure removes  the  common-law  disqualification  of  parties 
as  witnesses ;  but  this  general  provision  is  limited  by  sec- 
tion 313  of  the  code.    When  the  case  was  tried,  this  sec- 
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tion,  80  far  as  material  to  be   dow  considered,  was  as- 
follows : 

"  JTo  party  to  a  civil  action  shall  be  allowed  to  testify,  by 
virtue  of  section  810,  in  any  action  where  the  adverse: 
party  is  the  guardian  or  trustee  of  a  child  or  children  of 
a  deceased  person,  or  of  an  idiot,  or  of  a  lunatic,  or  imbe- 
cile, or  of  a  deaf  and  dumb  person,  or  is  the  executor  or 
administrator  of  a  deceased  person,  or  is  a  party  claiming 
or  defending  as  heir,  grantee,  or  devisee  of  a  deceased  per- 
son," etc.     68  Ohio  L.  127. 

It  is  claimed  that  the  plaintiff  below  derived  his  owner- 
ship of  the  notes  in  suit  from  his.  brother,  who  afterward 
died;  and  that  he  was,  therefore,  "  claiming"  in  the  actioa 
as  "grantee"  of  a  deceased  person.  This,  then,  is  the^ 
question  to  be  determined  :  Was  he  a  grantee  of  the  notes^ 
within  the  meaning  of  this  section. 

A  grantee  is  one  to  whom  a  grant  is  made ;  and  the  word 
grant,  is  a  generic  term,  applicable  to  all  transfers  of  real 
property  and  incorporeal  rights,  though,  in  its  largest: 
sense,  it  comprehends  every  thing  that  is  granted  or  passed 
from  one  to  another,  and  is  applied  to  every  species  of  prop- 
erty. Bouvier's  Die.  The  term,  however,  is  so  seldom,  if 
ever,  applied  to  the  transfer  of  a  chose  in  action,  that 
nothing  short  of  a  manifest  purpose  to  apply  it,  would 
carry  that  meaning  with  the  use  of  the  word. 

In  strictness  of  usage,  as  well  as  in  ordinary  parlance, 
the  word  assignee  or  indorsee,  is  applied  to  one  who  re- 
ceives the  transfer  of  a  chose  in  action ;  so  that  the  use  of 
the  word  grantee,  in  that  connection,  would  be  regarded 
as  unusual  and  improper.  Such  a  use  of  the  word  in  legal 
documents  or  statutes  would  be  extraordinary. 

There  is  nothing  contained  in  the  section  under  consider- 
tion,  to  indicate  that  the  word  was  used  therein  as  having^ 
any  unusual  application.  On  the  contrary,  it  appears  to 
be  used  in  its  ordinary  sense,  and  full  effect  is  given  to  the 
word  by  applying  it  only  to  the  transfer  of  real  property^ 
or  such  incorporeal  rights  as  properly  lie  in  grant. 
VOL.  XXXII — 28 
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Section  813,  when  the  code  was  adopted,  only  excluded 
a  party  from  tcBtifying  when  the  adverse  party  was  an  ex* 
ecutor  or  administrator.  The  section  has,  however,  since 
then  undergone  numerous  amendments.  But  instead  of 
providing,  in  general  terms,  that  where  one  party  to  a 
transaction  or  matter  in  issue,  is  unable,  for  any  cause,  to 
testify,  the  other  shall  also  remain  silent,  the  common-law 
disqualification  of  a  party  from  testifying,  removed  by  sec- 
tion 810,  has  been  restored  by  section  813  only  by  snccee- 
^ive  enactments,  cautiously  confined.  In  each  instance,  to  a 
^Particularly  specified  circumstance. 

At  one  time,  guardians  and  trustees,  in  certain  specified 
•cases,  were  included,  with  executors  and  administrators,  as 
parties  having  the  right  to  exclude  the  other  party  from 
testifying.  At  another  time,  a  party  claiming  or  defend- 
ing as  heir  or  devisee,  was  included  with  the  privileged 
<^lasses;  and  afterward,  a  grantee  of  a  deceased  person 
was  accorded  the  same  privilege  as  that  of  an  heir  or  de- 
visee. 

Undoubtedly  it  would  have  been  consistent  with  the 
theory  upon  which  these  exceptions  to  the  provisions  of 
:8ection  810  were  enacted,  to  have  included  assignees  of  per- 
gonal property  and  choses  in  action.  Had  that  been  the  1^- 
isiative  intent,  it  is  quite  apparent,  from  the  particularity 
observed  in  specifying  the  cases  to  be  excepted,  that  as- 
signees would  have  been  mentioned,  by  adding  the  words, 
grantee  and  assignee,  to  the  class  designated  by  the  words, 
heir  and  devisee.  But,  instead  of  doing  that,  the  word, 
^antee,  was  alone  inserted  between  the  words,  heir  and 
devisee,  as  if  it  was  the  intent  that  its  meaning  should  be 
known  by  its  association.  The  words,  heir  and  devisee, 
properly  apply  exclusively  to  real  property.  The  word  in 
question,  then,  is  so  associated  in  the  clause  to  which  it 
belongs,  that  the  maxim,  noscitur  a  sociiSy  clearly  applies, 
:and  excludes  a  construction  of  the  word,  grantee,  as  used 
in  this  section,  which  would  extend  it  beyond  its  strict  anc 
usual  meaning  as  applied  to  real  property. 

It  follows  that  the  court  below  erred  in  not  permitting 
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^he  defendants  below  to  testify  as  to  the  execution  of  the 
note. 

Judgment  reversed. 


BiLLIGHEIMEE  V.  ThE   StaTE  OF  OhIQ. 

1.  In  the  Police  Court  of  Cincinnati,  the  defendant  having  filed  a  plea  set- 

ting forth  matter  of  defense  merely,  it  was  not  error  in  the  judge, 
without  passing  upon  this  plea,  to  direct  a  plea  of  not  guilty  to  he  filed, 
the  accused  standing  mute,  and  to  proceed  with  the  trial,  when  the  eyi* 
dence  heard  under  the  plea  of  not  guilty  could  have  had  no  other  or 
-     different  result,  if  based  under  the  plea  which  defendant  did  file. 

2.  A  negative  averment  to  the  matter  of  a  proviso  in  a  statute,  is  not  requi- 

site in  an  information,  unless  the  matter  of  such  proviso  enters  into  and 
becomes  a  part  of  the  description  of  the  offense,  or  is  a  qualification  of 
the  language  defining  or  creating  it. 

^.  In  a  trial  before  the  Police  Court  of  Cincinnati  for  a  violation  of  the 
statute  forbidding  common  labor  on  the  first  day  of  the  week  (S.  &  S. 
289),  unless  the  record  shows  that  defendant  demanded  a  jury,  he  will 
ho  deemed  to  have  waived  it. 

4.  This  statute  excludes  from  its  operation  those  "  who  conscientiously  do 
observe  the  seventh  day  of  the  week  as  the  Sabbath.'^  But  whether 
the  defendant  is  entitled  to  the  benefit  of  this  proviso  must  be  deter- 
mined from  all  the  evidence  in  the  case,  and  a  finding  of  a  fact  therein 
will  not  be  disturbed,  unless  clearly  against  the  weight  of  testimony. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton 
•county. 

An  information  was  filed  in  the  Police  Court  of  Cincin- 
nati against  David  Billigheimer,  charging  him  with  un- 
lawfully performing  common  labor  on  the  first  day  of  the 
week,  commonly  called  Sunday,  by  carrying  on  his  usual 
business.  This  day  was  the  Slst  of  May.  To  this,  defend- 
ant filed  a  plea,  setting  forth  that  he  was  an  Israelite  ;  that 
on  Friday,  29th  May,  1874,  at  6  p.  M.,  he  closed  up  his  said 
billiard-room  and  kept  it  closed,  and  no  game  or  games  of 
billiards,  or  any  other  business  whatever,  was  done  therein 
until  on  Saturday  evening.  May  30,  at  7|  p.  m.,  this  being 
the  Jewish  Sabbath,  commonly  called  the  seventh  day  of 
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the  week  ;  that  he  conscientiously  then,  and  does  now,  and 
hereafter  intends  so  to  do  and  to  observe  the  said  seventh 
day  of  the  week  as  the  Sabbath  ;  that  when  he  opened  his 
billiard  hall  on  Sunday,  31st  May,  he  was  arrested. 

The  record  then  states  that  this  plea  was  overruled,  and 
thereupon  defendant  refused  to  plead,  and  the  court  or- 
dered a  pica  of  not  guilty  to  be  entered.  Evidence  was 
heard,  and  defendant  convicted  and  fined.  A  motion  for 
new  trial  was  made  and  overruled.  A  bill  of  exceptions, 
containing  the  testimony,  was  taken.  The  court  of  com- 
mon pleas  affirmed  the  judgment  of  the  police  court,  and 
writ  of  error  allowed. 

Thomas  Powell  for  plaintiff  in  error. 

Wbight,  J.  I.  One  of  the  reasons  set  forth  in  the  motion 
for  new  trial  is  that  the  court  erred  in  not  passing  upon  or 
disposing  of  the  plea  in  abatement,  as  it  is  called,  before 
requiring  defendant  to  plead  over.  The  record,  however, 
makes  this  statement :  "  And  the  court,  upon  the  consid- 
eration thereof,  do,  overrule  said  plea,  and  thereupon  the 
defendant  refused  to  plead  to  the  charge,  and  the  court  or- 
dered a  plea  of  not  guilty  to  be  entered."  Subsequently 
the  bill  of  exceptions  states  tliat  there  was  no  issue  joined 
in  this  plea  in  abatement,  and  that  the  judge  refused  to- 
hear  testimony  thereon,  and  ordered  a  plea  of  not  guilty 
to  be  filed,  and  proceeded  with  the  trial. 

This  is  not,  as  seems  to  be  supposed,  a  plea  in  abate- 
ment ;  it  is  rather  a  special  plea  in  bar.  It  sets  up  in  effect 
that  defendant  was  an  Israelite,  and  conscientiously  ob- 
served the  seventh  day,  which  would  make  a  good  defense 
if  proven ;  and  it  is  said  in  Him  v.  The  State^  1  Ohio  SL 
16,  not  to  be  good  practice  to  plead  specially  to  an  indict- 
ment, a  matter  which  is  competent  and  proper,  by  way  of 
defense,  under  the  plea  of  not  guilty. 

Upon  the  trial  evidence  was  heard  going  to  establish  the 
averments  of  the  plea  which  defendant  had  filed,  and  if 
no  result  could  have  followed  from  hearing  the  testimony 
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tinder  the  plea  of  not  guilty  different  from  that  which 
would  have  followed  if  heard  under  the  plea  defendant  did 
•file,  we  do  not  see  as  there  could  have  been  any  error  "  af- 
fecting materially  his  substantial  rights."  Criminal  Code, 
§  192 ;  66  Ohio  L.  316. 

We  can  not  see  that  there  was  any  error  in  the  action  of 
the  court  upon  this  plea,  such  as  would  justify  a  reversal. 

11.  It  is  claimed  that  the  information  is  insufficient,  and 
thftt  it  should  have  contained**  the  matter  set  forth  in  the 
^fitatute  under  the  proviso.  This  statute,  S.  k  S.  289,  makes 
"the  act  of  common  labor  on  Sunday  an  offense,  but  adds : 
-**  Provided^  nothing  herein  contained  in  relation  to  common 
labor  on  said  first  day  of  the  week,  commonly  called  Sun- 
-day,  shall  be  construed  to  extend  to  those  who  conscien- 
tiously observe  the  seventh  day  of  the  week  as  the  Sab- 
t)ath." 

We  do  not  think  it  necessary  that  the  information  should 
have  averred  anything  with  reference  to  this  proviso.  It 
anight  be  set  up  as  a  matter  of  defense. 

In  Him  v.  Statej  1  Ohio  St.  16,  it  is  held  that  '*  a  nega- 
tive averment  to  the  matter  of  an  exception  or  proviso  in 
:a  statute  is  not  requisite  in  an  indictment,  unless  the  mat- 
ter of  such  exception  or  proviso  enter  into  and  become  a 
part  of  the  description  of  the  offense,  or  a  qualification  of 
the  language  defining  or  creating  it."  In  this  case  it  was 
held  that  the  negative  averment  was  necessary.  It  was  an 
indictment  for  selling  liquor,  and  the  statute  was  :  '*  Pro- 
videdj  that  nothing  contained  in  this  section  shall  be  so  con- 
strued as  to  make  it  unlawful  to  sell  any  spirituous  liquora 
for  medicinal  and  pharmaceutical  purposes."  The  matter 
of  the  proviso  points  directly  to  the  character  of  the  of- 
fense, is  in  the  same  sentence  with  it,  and  made  a  material 
Kjualification  in  the  statutory  description  of  it,  and  it  was 
thereupon  held  that  the  indictment  should  have  contained 
the  negative  averment,  that  the  sale  of  the  liquor  was  not 
for  medicinal  or  pharmaceutical  purposes,  without  which 
it  was  defective. 

But  the  provision  in  the  statute  before  qb  is  not  part  of 
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the  description  of  the  offense ;  it  is  something  in  the  natnie 
of  a  personal  privilege. 

The  rule  as  given  in  JBim  v.  The  State^  is  that  when  a 
criminal  statate  contains  an  exception  in  the  enacting- 
clause,  that  exception  must  be  negatived  in  the  indictment; 
but  when  the  statute  contains  provisions  and  exceptions 
in  distinct  clauses,  it  is  not  necessary  to  allege  that  the  de- 
fendant does  not  come  within  the  exceptions,  nor  to  nega- 
tive the  provisos. 

In  the  act  of  May  1,1854, 2  S.  C.  1184,  to  provide  against 
the  evils  resulting  from  the  sale  of  intoxicating  liquors, 
in  the  8th  section,  it  is  provided  that  the  provisions  of  Ihelst 
and  4th  sections  shall  not  extend  to  certain  wine,  beer,  ale, 
or  cider.  In  an  indictment  for  violating  the  Ist  section^^it 
is  held  not  necessary  that  there  should  be  an  averment  that 
the  liquor  sold  was  not  wine,  beer,  ale,  or  cider.  The  pro- 
viso forming  no  part  of  the  description  of  the  o&nse,  its- 
benefits  must  be  taken  advantage  of  by  the  acculbd  in  mak- 
ing his  defense.  Becker  v.  The  State^  8  Ohio  St  891.  In 
Stanglein  v.  The  State^  17  Ohio  St.  461,  the  indictment  was 
for  bigamy.  The  statute  on  the  subject  first  defines  the 
offense,  saying  that'if  a  married  person,  having  a  husband 
or  wife  living,  shall  marry  again,  they  shall  be  guilty,  eta 
Then  there  is  another  clause  of  the  section,  just  as  in  the 
law  we  are  considering,  saying,  that  nothing  in  this  section 
shall  be  construed  to  extend  to  a  person  where  husband  or 
wife  has  been  absent  five  years  and  unheard  of.  The  lan- 
guage of  this  proviso,  is  entirely  similar  to  that  of  the  one 
before  us.  Its  relation  to  the  context  is  entirely  similar,, 
and  the  two  cases  upon  this  point  are  quite  analogous.  In 
Stanglein's  case  it  was  held  not  necessary  in  the  indictment 
for  bigamy  to  aver  that  the  former  husband  or  wife  had  not 
been  heard  from,  etc.  That  fact,  if  it  existed,  being  matter  of 
defense  to  be  proved  by  the  accused.  The  court  in  this 
case  observe,  that  if  provisos  and  exceptions  are  contained 
in  distinct  clauses,  it  is  not  necessary  to  state  in  the  in« 
dictment,  that  the  defendant  does  not  come  within  the  ex* 
captions,  or  to  negative  the  provisos  it  contains.  These  are 
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mattera  of  defense  which  the  proeecator  need  not  antici- 
pate, as  they  should  more  properly  come  from  the  prisoner. 

The  information  in  this  respect,  therefore,  was  not  de- 
.    fective. 

ni.  It  is  farther  claimed  that  defendant  was  entitled  to 
trial  by  jury,  and  that  he  did  not  waive  this  right. 

The  record  does  not  show  that  defendant  demanded  a 
jury,  had  he  done  so  he  would  have  been  entitled  to  it, 
bat  he  appears  to  have  taken  no  action  on  the  subject,  and 
for  all  we  know,  he  may  have  proceeded  to  trial  by  the 
court  with  entire  willingness. 

In  'the  case  of  Dailey  v.  The  State^  4  Ohio  St.  57,  under 
the  probata  act  of  1853,  the  record  showed  that  the  accused 
^'did  not  demand  a  jury."  This  was  held  a  sufficient 
waiver  of  the  right. 

Under  that  law.  Swan,  ed.  1854,  p.  752,  ^^  upon  a  plea 
other  than  a  plea  of  guilty,  if  the  defendant  do  not  demand 
a  trial  by  jury,  the  probate  judge  shall  proceed  to  try  the 
issue."  The  case  cited,  differs  from  the  one  at  bar  only  in 
this:  there  the  record  showed  that  no  jury  was  demanded; 
here  the  record  shows  nothing  whatever  on  the  subject. 
•  We  think,  however,  that  the  reasoning  of  that  case  goes  to 
show,  that  defendant  remaining  silent  upon  the  subject  can 
not  complain  for  the  first  time,  after  conviction,  that  he 
has  been  deprived  of  a  substantial  right.  But  counsel  say 
that  defendant  can  not  waive  his  constitutional  right  to 
trial  by  jury.  We  think  this  proposition  is  answered  by 
Dailey's  case  last  cited ;  as  to  these  minor  offenses. 

In  Dailey's  case  it  .was  claimed  that  the  law  empowering 
the  judge  to  try  without  jury  was  unconstitutional,  but  it 
was  held  not  so,  and  that  the  defendant  might  waive  the 
right  if  he  saw  fit. 

There  has  been  much  discussion  in  this  state  as  to  what 
the  accused  might  and  what  he  might  not  waive. 

In  Parks'  case,  4  Ohio  St.  284,  which  was  a  case  of  mur- 
der in  the  first  degree,  it  was  objected  in  error  that  the 
record  did  not  show  that  the  grand  jurors,  by  whom  the 
indictment  was  found,  had  the  requisite  qualifications  of 
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electors.  The  court  held  that  after  a  verdict  for  the  state 
ou  a  plea  of  not  guilty,  the  accused  can  not  go  back  and 
make  a  question  in  regard  to  the  qualifications  of  the  grand 
jurors  not  apparent  on  the  record.  Thus  holding  that  if 
there  were  any  such  objections,  they  had  been  waived. 

In  Dillingham  v.  StatCy  5  Ohio  St.  280,  it  is  held  that  the 
constitutional  right  of  trial  by  jury  is  not  infringed  when 
the  option  is  given  to  the  accused  to  have  the  issue  tried 
by  the  court  or  the  jury,  and  he  submits  the  case  to  the 
<50urt.  This  was  an  information  before  the  police  court  for 
obtaining  money  for  false  pretenses. 

In  Smith  V.  State^  8  Ohio,  295,  it  is  said  that  objections  to 
an  indictment  which  might  have  been  fatal,  if  taken  by 
plea  in  abatement,  are  waived  by  pleading  over,  and  in  that 
case  it  was  held  that  an  indictment  designating  the  accused 
by  initial  letters,  as  a  baptismal  name,  is  good  after  ver- 
dict. And  it  was  there. further  held  that,  excepting  mat- 
ters of  jurisdiction,  a  party  may  waive  provisions  of  law 
intended  for  his  benefit,  and  that  it  was  no  ground  for  ar- 
rest of  judgment  that  the  accused  went  to  trial  without  a 
copy  of  the  indictment,  no  exception  being  taken  until 
after  the  verdict.  The  effect  of  that  case  is,  that  if  the 
record  is  silent  on  the  subject,  and  no  objection  made  for 
want  of  copy  of  the  indictment,  the  right  will  be  consid- 
ered as  waived.  As  in  the  case  before  us,  if  the  record  is 
simply  silent  as  to  a  demand  for  a  jury,  it  must  be  consid- 
ered as  waived. 

In  Shoemaker  v.  State^  12  Ohio,  43-52,  if  the  jurors  do 
not  possess  the  requisite  qualifications,  it  is  a  cause  of  chal- 
lenge which  may  be  waived,  and  such  waiver  is  consent  to 
their  qualifications,  and  that  the  cause  be  tried  by  them. 

It  is  every  day's  practice  that  if  evidence  is  not  objected 
to  upon  the  trial,  error  as  to  its  admission  is  waived,  dark 
v.  StatCy  12  Ohio,  483. 

In.  Fonts  v.  Stat€j  8  Ohio  St.  99,  the  right  of  the  accused 
to  have  a  copy  of  the  indictment  was  held  to  be  waived  by 
interposing  no  objection  on  account  thereof  before  trial 
In  this  case,  Bartley,  C.  J.,  says,  p.  103 :  '^  It  has  been  sud 
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in  broad  and  unqualified  language  that,  in  a  criminal  ^j 

^cause,  a  defendant  can  waive  nothing.  But  the  inaccuracy 
of  this  assertion  is  shown  in  every  day's  practice  in  our 
crimiDal  courts.  There  are  some  things,  it  is  very  true,  in 
criminal  cases,  which  can  not  be  waived.  None  of  the 
proceedings  essential  to  the  jurisdiction  and  the  foundation 
of  the  judgment  of  the  court  can  be  waived.  But  there 
are  other  matters  in  the  proceedings  in  a  criminal  prose- 
<5ution  which  a  defendant  may  waive." 

The  right  to  a  struck  jury  may  be  waived.  Whitehead 
V.  State,  10  Ohio  St.  449. 

In  Williams  ^  Haynes  v.  State,  12  Ohio  St.  622,  {per 
curiam),  defendants  were  indicted  for  altering  bank  notes. 
They  entered  a  plea  of  not  guilty,  waived  a  jury,  and  con- 
•sented  to  be  tried  by  the  court.  The}-  were  found  guilty 
and  sentenced  to  the  penitentiary.  The  attorney-general 
fippeared  in  court  and  submitted  to  a  reversal  of  the  judg- 
ment, upon  the  ground  that  upon  a  trial  of  the  higher 
grade  of  crimes,  it  is  not  in  the  power  of  the  accused  to 
waive  a  trial  by  jury,  and  the  court  were  of  opinion  that 
-such  is*  the  law.  See  also  Goodin  v.  State,  IQ  Ohio  St.  844; 
Cantwell  v.  State,  18  Ohio  St.  477. 

We  think,  therefore,  that  as  to  minor  oflfenses  there  can 
be  no  doubt  but  that  defendant  can  waive  a  jury  and  sub- 
mit to  a  trial  by  the  court.  The  police  judge  has  the  power 
■  to  hear  the  cause  if  a  jury  has  been  waived.  66  Ohio  L. 
176,  §  167.  The  only  question,  therefore,  is,  did  the  de- 
fendant waive  his  right.  As  has  been  said,  the  record  in- 
dicates nothing  on  the  subject.  Jt  merely  shows  that, 
when  the  court  ordered  the  plea  of  not  guilty  filed,  the 
^ause  proceeded  and  evidence  was  heard.  It  does  not  show 
that  defendant  demanded  a  jury,  nor  that  he  excepted  to 
proceeding  without  one.  This  failure  to  avail  himself  of 
his  rights  must  be  held  to  be  a  giving  of  consent. 

In  Stewart  v.  The  State,  15  Ohio  St.  159,  tlye  court  says : 
"  The  fact  that  one  of  the  jurors  impaneled  for  the  trial 
of  the  defendant  in  the  court  below  had  been  a  member  of 
the  grand  jury  which  had  found  the  indictment  in  the 
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case,  was  clearly  a  good  cause  of  challenge.  But  this  right 
of  challeDge  may  be  waived  by  defendant,  and  if  he  had 
fall  knowledge  of  the  fact,  his  failure  to  make  the  objec* 
tion  at  the  proper  time  would  constitute  such  waiver  and 
justify  the  overruling  of  a  subsequent  motion  to  set  aside 
the  verdict  on  account  of  this  fact." 

We  think  a  defendant  may  waive  his  rights  impliedly 
as  well  as  expressly,  and  if  he  remains  silent,  when  by 
speaking  he  could  have  obtained  what  he  desired,  it  is  too 
late  to  complain  after  his  cause  has  proceeded  to  final  ad- 
judication. 

IV.  It  is  said  the  verdict  is  against  the  law  and  evi- 
dence. 

The  law  is  that  those  not  amenable  to  this  punishment 
are  those  "  who  conscientiously  do  observe  the  seventh  day 
of  the  week  as  the  Sabbath."     S.  &  S.  289. 

It  is  well  understood,  and  such  is  the  fact,  that  this  pro- 
viso  applies  to  the  Hebrew  race. 

Billigheimer  swears  that  he  conscientiously  observed  the 
seventh  day  as  the  Sabbath,  and  swears  it  with  positive  repe- 
tition. On  cross-examination,  however,  he  states  that  some- 
times he  closed  up  his  billiard-room  on  Saturday  and  some- 
times Sunday,  but  always  one  day  or  the  other,  and  when 
he  was  closed  up  on  Saturday  it  was  because  he  was  con- 
scientiously observing  that  day  at  the  time.  TTpon  such 
days  his  man  attended  to  the  business,  in  order  that  bis^ 
conscientious  observance  might  not  be  interfered  with,  and 
always  after  such  a  Saturday  the  saloon  was  closed  on  the 
succeeding  Sunday.  He  further  states  that  on  Saturday, 
the  day  before  he  was  arrested,  he  closed  his  saloon  becanse 
he  was  conscientiously  observing  that  day  as  his  Sabbath, 
and  wanted,  moreover,  to  make  a  test  case  to  determine  hi& 
rights  in  the  premises,  his  object  being  to  see  if  he  could 
not  keep  open  on  Sunday,  having  duly  observed  the  day 
before.  Counsel  had  advised  him  that  he  must  cease  basi- 
nees,  either  upon  the  first  or  seventh  day,  and  that  if  he 
observed  the  seventh,  he  might  opea  his  saloon  on  the  first. 
He  is  absolutely  certain  that  he  conscientiously  observed  tht 
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day  before  his  arrest,  for  he  Bays,  in  so  many  words,  *^  I  con* 
seientiously  observed  last  Saturday  as  my  Sabbath." 

The  police  court,  with  the  witness  before  it,  was  perhaps 
better  able  to  determine  this  nice  question  of  conscience, 
than  a  court  of  error  can  possibly  be.  It  is  a  delicate  mat- 
ter to  pass  upon,  and  that  tribunal  may  have  thought  that 
defendant's  custom  of  keeping  open  his  saloon  indifterently, 
as  between  the  two  days,  was  not  that  "  conscientious  "  ob- 
servance to  wlfich  the  statute  refers,  and  that  defendant 
may  have  mistaken  the  import  of  the  phrase,  as  applied  to 
his  own  case.  At  all  events,  we  can  not  see  that  the  police 
court  so  clearly  erred  as  to  justify  a  reversal.  The  judg- 
ment of  the  court  of  common  pleas,  therefore,  will  be 
affirmed. 

Judgment  accordingly. 


Jackson  v.  Reid. 


1.  By  the  act  of  1860  (2  S.  Sb  0. 1145),  the  homestead  having  been  sold  un- 

der a  claim  which  precludes  the  allowance  of  exemption,  leaving  a  sur- 
plus, the  debtor  may  insist  upon  his  allowance  out  of  such  surplus,  as 
against  creditors  whose  claims  do  not  preclude  the  allowance  of  a  home- 
stead. 

2.  If  the  debtor  has  voluntarily  abandoned  his  homestead  before  claiming 

it  as  exempt,  his  right  is  gone ;  but  the  court  having  found  there  has- 
been  no  such  abandonment,  that  finding  can  not  be  reviewed  upon  er- 
ror, the  bill  of  exceptions  not  showing  the  evidence  upon  which  the 
court  based  its  action. 

Error  to  the  District  Court  of  Perry  county. 

The  questions  arise  upon  a  motion  to  distribute  the  pro- 
ceeds of  a  sale  of  real  estate.  The  following  bill  of  ex- 
ceptionsy  omitting  the  caption,  having  been  taken  to  the 
action  of  the  court: 

^^  Be  it  remembered,  that  on  the  hearing  of  the  motion 
of  John  P.  Reid,  filed  in  this  case  for  award  of  proceeds 
of  sale  of  real  estate,  alleged  by  him  to  be  his  homestead 
in  New  Lexington,  Ohio,  it  appeared  to  the  court  that  the 
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order  of  sale  aforesaid  was  issued  on  June  9^  1871,  and  sale 
made  Jaly  22,  1871,  and  confirmed  at  the  October  term,  a. 
j>.  1871,  and  that  after  paying  costs,  liens,  etc.,  precluding 
homestead  there  remained  of  the  proceeds  of  said  sale,  for 
distribution,  the  sum  of  $290.85,  which  sum  was  claimed 
by  said  John  P.  Reid,  on  his  said  motion,  and  by  said  Ly- 
man J.  Jackso'n,  a  defendant,  in  objecting  to  said  motioo, 
and  it  further  appeared  to  the  court  that  in  the  spring  of 
1871  the  said  John  P.  Reid,  and  his  family*  had  gone,  for 
temporary  purpose  only,  into  a  house  in  said  county,  that 
had  been  abandoned  as  unfit  to  reside  in  until  repaired  by 
them,  which  house  was  owned  by  Lavina  Reid  aforesaid,  a 
defendant  and  wife  of  said  John  P.  Reid,  which  house  ad- 
joined a  farm  owned  by  said  Lavina  Reid,  at  which  place 
-said  John  P.  Reid  was  conducting  business,  and  he,  with 
other  members  of  his  family,  was  also  engaged  in  farming 
and  cultivating  said  real  estate,  owned  by  his  wife  afore- 
said ;  that,  in  this  change  of  family  or  locality,  part  of  the 
furniture  of  the  family  was  left  and  retained  in  said  alleged 
homestead,  under  the  care  of  said  John  P.  Reid  and  £Eun- 
ily,  but  that  the  boarding  of  the  family  was  exclusively  on 
the  premises  owned  by  the  said  Lavina  Reid,  while  wd 
family  was  there ;  that  John  P.  Reid  sometimes  spent  Sat- 
urdays and  Sundays  at  said  alleged  homestead  ;  that  he  al- 
ways declared  his  intentions  to  hold  said  property  as  his 
homestead,  if  the  law  would  allow  him,  and  the  court  finds 
that  there  is  an  intention. of  remaining  to  reside  exclusively 
and  permanently  on  said  alleged  homestead  at  some  in- 
definite time  in  the  future,  and  the  court  find  that  said 
judgment  of  said  Lyman  J.  Jackson  was  a  lien  on  said  al- 
leged homestead  before  and  at  the  time  of  the  amendment 
to  the  homestead  act  of  a.  d.  1869. 

^<And,  thereupon,  said  Lyman  J.  Jackson  asked  the 
court  to  order  said  sum  for  distribution  to  be  awarded  to 
him,  and  objected  to  the  awarding  thereof  to  said  John  P. 
Reid. 

"And  the  court,  being  of  the  opinion  that,  under 
the  amendment  of  the  act,  said  John  P.  Reid  was  en- 
Digitized  by  VjOOQIC 


DECEMBER  TERM,  1877.  446« 

Jackfon  v.  Beid. 

entitled  to  be  awarded  said  money  as  owner  of  said  home- 
stead (and  which  the  court  aforesaid  finds  to  be  his  home- 
stead), and  that  the  fact  that  said  Lyman  J.  Jackson*s  lien  was 
older  than  the  homestead  act,  and  in  existence  at  the  tiihe 
of  its  passage,  in  no  respect  precluded  said  John  P.  Reid 
from  the  right  to  the  award  of  said  money  as  in  lieu  of  said 
homestead,  orders  said  money  to  be  awarded  to  said  John 
P.  Reid  ;  to  which  several  findings  and  opinion  and  order  - 
of  court  the  said  Lyman  J.  Jackson  objects,  and  at  the  time 
objected  and  excepted,  and  prays  that  his  exceptions  may 
be  made  of  record^  which  is  accordingly.    Witness  Silas  - 
H.  Wright,  judge  of  said  court. 
«  [seal.)  Silas  H.  Wright,  J.  of  C" 

Lyman  J.  Jackson^  for  plaintiff  in  error. 
P.  D.  Veach^  for  defendant  in  error. 

Wright,  J.    The  record  shows  the  following  state  of 
facts: 

John  P.  Reid  bought  the  property  in  question,  subject  to 
a  mortgage,  which  is  admitted  to  preclude  any  claim  for 
homestead.  Jackson,  plaintiff  in  error,  holds  a  judgment, 
the  Sykes  judgment,  recovered  in  May,  1867.  A  sale  was 
made  upon  the  mortgage.  After  paying  it,  f  290  remains, . 
which  Jackson  claims  under  the  Sykes  judgment,  and 
which  Reid  claims  by  virtue  of  his  homestead  rights.  The 
court  of  common  pleas  sustained  Reid's  claim,  and  gave 
him  the  money.  This  action  was  affirmed  by  the  district 
court. 

The  court  below  held  that  Reid's  right  to  the  money  was 
determined  by  the  amended  homestead  law  of  1869  (66  Ohio  - 
L.  48),  although  Jackson's  judgment  was  prior  thereto. 
But  we  can  not  see  that  this  law  has  any  effect  upon  the 
claims  of  the  parties.  The  first  section  declares  ^^  that  the 
family  homestead  of  each  head  of  a  family  shall  be  exempt 
from  sale  on  execution  in  any  judgment  or  decree  rendered 
in  any  cause  of  action  accruing  after  the  taking  effect  of  this- 
act:' 
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The  Sykes  judgment,  under  which  Jackson  claims,  was 
Tendered  in  1867,  before  the  passage  of  the  amendment, 
and  therefore  under  it  Reid  could  not  exercise  the  right  of 
exemption,  and  could  not  claim  the  surplus  under  the  fourth 
section,  as  is  held  by  the  supreme  court  in  KeUy  v.  Dufy^ 
31  Ohio  St.  487. 

This  law,  therefore,  has  nothing  further  to  do  with  the 
issues  raised,  save  that  by  its  repealing  clause  it  continue 
in  force  former  Uws  as  to  debts  and  liabilities  contracted 
prior  to  the  passage  of  the  amended  law. 

The  rights  of  the  parties,  therefore,  are  to  be  determioed 
by  the  law  of  1850  (2  S.  &  C.  1145).  This  law  does  not 
have  an  express  claim,  like  that  of  the  amendment  of  1869, 
with  reference  to  awarding  the  surplus  upon  a  sale  of  the 
homestead  to  the  debtor ;  but  the  supreme  court  have  al- 
ready held,  in  the  case  ju^t  cited,  that  out  of  such  surplus, 
.after  payment  of  the  preferred  liens,  an  allowance  may  be 
made,  in  lieu  of  homestead,  in  analogy  to  the  provisions  of 
the  homestead  act  in  favor  of  debtors  who  are  not  owners 
of  homesteads ;  and  the  debtor's  right  to  the  exemption  at- 
taches to  the  surplus  proceeds,  as  against  creditors,  when 
-claims  do  not  preclude  the  allowance  of  a  homestead. 
When  the  homestead  is  sold  upon  a  preferred  claim,  or 
•claim  against  which  the  exemption  can  not  prevail  as  to  the 
proceeds,  after  paying  the  preferred  claim,  the  debtor's 
rights  are  just  such  as  if  so  much  of  the  homestead  stiU 
remained.  When  land  is  sold  upon  execution,  and  turned 
into  money,  the  judgment  creditor  is  paid  out  of  the  pro- 
ceeds, according  as  his  right  related  to  the  land ;  but  if  the 
creditor  had  no  claim  or  lien  upon  the  land,  he  would  have 
no  right  to  be  paid  out  of  the  funds  in  the  hands  of  the 
.sheriff.  And  so,  if  the  ordinary  creditor  could  not  enforce 
his  judgment  against  the  homestead  itself,  he  can  not 
.against  its  proceeds.  When  the  land  is  converted  into 
money,  rights  are  the  same  as  they  w^e  before  the  con- 
version. 

In  the  case  before  us,  therefore,  when  Beid's  homestead 
^was  sold  it  did  not  destroy  his  rights  of  exemption,  thou|^ 
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the  sale  wa«  under  a  claim  which  precluded  such  exemp* 
tion,  and  Jackson  was  in  no  more  favorable  position  than 
he  was  before  the  sale.  Comer  v.  DodsoUj  22  Ohio  St.  616- 
622.  K,  therefore,  Reid's  right  to  a  homestead  existed 
when  he  made  his  claim,  he  is  entitled  to  the  surplus  in  dis^ 
pute,  although  not  under  the  law  of  1869. 

But  it  is  claimed  by  plaintiff  in  error  that  Reid  aban- 
doned his  homestead,  and  lost  all  right  to  his  exemption 
thereby. 

It  may  well  be  conceded  that  a  man  can  not  have  two 
homesteads.  If  he  gives  up  his  homestead  and  moves  else- 
where, making  the  latter  residence  his  home,  his  right  to 
the  former  is  gone.  What  the  homestead  is,  is  a  question 
of  fact.  If  the  party  has  been  and  is  living  upon  it  at  the 
time  exemption  is  claimed,  his  right  can  not  be  disputed. 
And  a  mere  temporary  absence  will  not  destroy  his  right 
any  more  than  it  will  change  his  domicile.  And  there  may 
be  an  enforced  absence,  under  which  the  homestead  right 
may  still  exist,  as  in  the  case  of  Kelly  v.  Duffy ^  where  the 
dwelling-house  was  burnt  down,  and  the  debtor  and  his 
family  removed  from  the  premises  without  intending  to  re- 
build. This  was  held  no  abandonment  of  the  right  to  a 
homestead. 

According  to  the  bill  of  exceptions,  it  appears  that  the 
order  of  sale  was  issued  in  Jane,  and  sale  made  in  July, 
1871 ;  "  that  in  the  spring  of  1871  the  said  John  P.  Reid 
and  his  family  had  gone,  for  temporary  purpose  only,  into 
a  house  in  said  county,"  other  than  the  one  claimed  to  be  a 
homestead.  This  house  adjoined  a  farm  owned  by  Reid's 
wife,  which  Reid  cultivated.  Here  the  family  boarded- 
Reid  sometimes  spent  Saturdays  and  Sundays  at  the  alleged 
homestead,  and  "  always  declared  his  intention  to  hold  said 
property  as  his  homestead,  if  the  law  would  allow  him,  and 
the  court  finds  that  there  is  an  intention  of  remaining 
(retumii\g  ?)  to  reside  exclusively  and  permanently  in  said 
alleged  homestead  at  some  indefinite  time  in  the  future." 

This  bill  of  exceptions  does  not  show  any  of  the  evidence 
upon  which  the  couit  proceeded.    It  merely  says  :  "  It  ap- 

Digitized  by  VjOOQIC 


448  SUrREME  COURT  COMMISSION  OP  OmO. 

Jackfton  v.  Beid. 

peared  to  the  court"  thus  and  so»  From  what  it  so  ap- 
peared we  have  no  means  of  knowing,  and  we  are  unable 
to  say  what  the  weight  of  testimony  one  way  or  the  other ' 
was.  In  this  state  of  case,  therefore,  we  can  not  hold 
that  the  court  erred  in  its  finding  that  the  premises  had 
not  been  abandoned,  so  as  to  destroy  the  homestead  right 
This  they  must  have  found  in  sustaining  the  debtor's  claim, 
and  we  can  not  see  an^  ground  to  interfere,  in  the  absence 
'of  a  report  of  the  evidence. 

But,  upon  the  face  of  the  finding  itself,  we  do  not  see 
that  we  can  interfere.  It  states  that  the  debtor  left  lu* 
home  "  for  a  temporary  purpose  only,"  and  counsel  for 
plaintiff  in  error  concede  "  that  a  mere  temporary  removal 
is  not  an  abandonment." 

It  is  further  said  that  the  debtor  intended  to  remain  (re- 
turn ?)  to  the  homestead,  to  reside  exclusively  and  perma- 
nently, at  some  indefinite  time  in  the  future.  There  might 
perhaps  be  a  case  of  a  debtor's  home  being  sold,  where  some 
friend  had  undertaken  to  become  purchaser,  with  theunder- 
standing  that  the  debtor  might  continue  to  occupy  the 
premises,  intending  to  redeem  them.  In  such  case,  should 
he  temporarily  remove,  with  the  intention  to  return,  thii^ 
could  not  be  considered  an  abandonment. 

The  "  indefinite  time  in  the  future  "  is  a  phrase  perhaps 
not  quite  felicitous  in  its  meaning,  unless  it  niay  be  said  of 
any  unexecuted  purpose  that  it  is  indefinite  in  its  particu- 
lars as  to  time.  But  however  this  may  be,  enough  is  showft 
by  the  record  to  so  far  justify  the  action  of  the  court  aa^ 
that  we  can  not  say,  as  a  proposition  of  law,  that  they  have 
erred. 

Judgment  affirmed. 
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Sarqent  V.  Railroai)  Compant. 

1.  An  action  may  be  sustained  on  a  destroyed  promissory  note,  and  where  s 

copy  of  the  note  is  given  with,  or  made  part  of  the  petition,  the  de- 
struction of  the  note  need  not  be  averred  in  the  petition. 

2.  In  an  action  on  a  promissory  note,  where  the  petition  is  in  the  form  pre- 

scribed in  section  122  of  the  code,  whether  the  plaintiff  be  an  original 
party  to  the  note  or  not,  the  extrinsie  facts,  which  show  his  right  or  titlb 
to  the  note,  need  not  be  expressly  averred.  The  allegation  of  title  is 
implied,  by  force  of  the  statute,  in  the  statement  that  there  is  due  to 
him  a  specific  amount  on  the  note  which  he  claims. 
8.  An  answer  to  such  petition,  which  merely  states  that  when  the  action  was 
brought  the  note  was  not  in  existence,  can  not  be  regarded  as  a  denial 
of  the  allegations  of  the  petition,  nor  as  containing  any  defense  to  the 
action. 

Error  to  the  District  Court  of  Tuscarawas  couuty. 

The  plaintiff*,  Levi  Sargent,  on  January  8, 1870,  brought 
an  action  in  the  Court,  of  Common  Pleas  of  Tascarawaa 
county,  against  the  defendant,  the  Steubenville  and  In- 
diana Railroad  Company,  on  a  promissory  note. 

The  petition  is  as  follows : 

*^  The  plaintiff  says  this,  his  action,  is  founded  on  a. 
promissory  note,  of  which  the  following  is  a  copy,  with 
the  indorsements  thereon : 
"  $296.47.  Steubbnvile,  O.,  January  19, 1855. 

"Fifty  days  after  date,  the  Steubenville  and  Indiana 
Railroad  Company  promise  to  pay  to  Jesse  Sweiter,  or  or- 
der, two  hundred  and  ninety-six  dollars  and  forty-sevea 
cents,  for  value  received.  In  witness  whereof,  the  presi- 
dent of  said  company  hereunto  affixes  his  signature. 
«  $296.47.         James  Means,  President  of  S.  ^  I.  B.  B.  Co^ 

"  For  value  received  we  guarantee  the  payment  of  the 
within  note.  Levi  Sargent, 

*^  January  15, 1855.  Isaac  Carr. 

"  There  are  no  credits  on  said  note.     There  is  due,  from 
the  defendant  to  the  plaintiff,  on  said  note,  the  sum  of  two 
voL.  xxxn — 29 
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hundred  and  ninety-Bix  dollars  and  forty-Beven  cents, 
which  he  claims,  with  interest  irom  the  12th  day  of 
March,  1855,  and  for  which  he  prays  judgment  against  the 
defendant." 

To  this  petition  the  defendant  filed  the  following  answer: 
"  That  there  was  no  such  promissory  note  in  existence, 
as  that  mentioned  in  the  plaintifi^'s  petition,  at  the  time  of 
the  commencement  of  this  action." 

»  The  plaintiff  demurred  to  the  answer,  and  the  court  sus- 
tained the  demurrer  and  rendered  judgment  in  favor  of  the 
plaintiff  for  the  amount  due  on  the  note. 

The  district  court,  on  error,  reversed  this  judgment,  on 
the  ground  that  the  petition  does  not  contain  facts  suf- 
ficient to  constitute  a  cause  of  action ;  and  this  petition  in 
«rror  is  prosecuted  to  reverse  the  judgment  of  the  district 
court. 

James  Murray  and  A.  L.  Neely,  for  plaintiff  in  error. 
J.  Dunbar^  for  defendant  in  error. 

Day,  J.  Two  questions  are  raised  by  the  record :  L 
Docs  the  petition  contain  facts  sufficient  to  constitute  a 
cause  of  action ;  and,  if  so,  2.  Does  the  answer  contain 
fac's  sufficient  to  constitute  a  defense. 

1.  Section  85  of  the  code  declares  that  the  petition  mast 
contain  a  statement  of  the  facts  constituting  the  cause  of 
action.  Tested  by  this  section,  or  by  the  common-law 
rules  of  pleading,  the  petition  is  clearly  defective,  in  not 
containing  statements  to  show  a  title  in  the  plaintiff  to  the 
note  on  which  the  suit  was  brought.  It  does  not,  there- 
fore, expressly  show  a  right  of  action  in  the  plaintiff.  Bat 
this  delect,  it  is  claimed,  may  be  supplied,  by  implication, 
from  the  averments  contained  in  the  petition,  under  the 
provisions  of  section  122  of  the  code,  which  is  as  follows: 

"  Sec.  122.  In  an  action,  counter  claim,  or  set-off,  founded 
upon  an  account,  promissory  note,  bill  of  exchange,  or 
other  instrument  for  the  unconditional  payment  of  money 
only,  it  shall  be  sufficient  for  a  party  to  give  a  copy  of  tiie 
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Account  or  instrument,  with  all  credits  and  the  indorse- 
ments thereon,  and  to  state  that  there  is  due  to  him,  on 
4uch  account  or  instrument,  from  the  adverse  party,  a 
specified  sum,  which  he  claims  with  interest.  When  othera 
than  the  makers  of  a  promissory  note,  or  the  acceptor  of  a 
bill  of  exchange,  are  parties  in  the  action,  it  shall  be  neces- 
;8ary  to  state  also  the  kind  of  liability  of  the  several  par- 
ties, and  the  facts,  as  they  may  be,  which  fix  their  lia- 
bility." 

The  first  part  of  this  section  is  in  the  nature  of  a  partial 
exception  to  the  general  provisions  of  section  85,  and  was 
manifestly  intended,  so  far  as  relates  to  instruments  for  the 
unconditional  payment  of  money  only,  to  be  a  modification 
^f  that  section.  It  expressly  provides  what,  in  actions  on 
such  instruments,  "  shall  be  suflicient"  to  constitute  a  cause 
^f  action.  It  must,  therefore,  have  been  contemplated 
that  the  required  statement  contained,  expressly  and  by 
necessary  implication  therefrom,  all  the  facts  essential  to  a 
^ood  cause  of  action.  Though  it  be  a  brief  mode  of  plead- 
ing, it  will  in  all  cases  disclose  the  true  ground  of  the  ac- 
tion, and  sufliciently  inform  the  defendant  of  the  nature  of 
the  claim  to  enable  him  to  interpose  any  defense  he  may 
have  thereto,  and  thereby  bring  the  case  to  trial  upon  its 
real  merits. 

That  the  construction  we  have  given  to  this  section  cor- 
responds to  the  legislative  intent,  is  made  more  apparent 
ty  the  last  part  of  the  section  y  for  had  it  not  been  the  in- 
tent that  the  prescribed  statement  should  include,  by  im- 
plication, all  the  facts  necessary  to  a  right  of  action,  there 
was  no  need  of  the  last  part  of  the  section ;  but,  as  if  this 
was  intended  by  the  first  part  of  the  section,  the  last  part 
was  added,  requiring,  in  the  specified  cases,  a  further  state- 
ment of  the  facts  which  fix  the  liability  claimed.  But 
this  requirement,  being  confined  to  certain  cases,  carried 
the  clear  implication  that  it  was  not  intended  to  apply  to 
those  not  specified.     Expressio  unius  est  exclusio  aUerius. 

This  clause,  however,  refers  only  to  those  parties  who  are 
to  be  subjected  to  "  liability,"  and  therefore  relates  only  to 
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parties  advene  to  the  party  setting  up  the  claim.  It  can 
in  no  case  include  the  plaintiff  except  upon  a  counter* 
claim  or  set-off.  The  clause,  then,  can  have  no  effect  iu 
the  present  case,  other  than  to  strengthen  the  position  of 
the  plaintiff,  as  being  relieved  from  the  necessity  of  stating 
his  title  to  the  note  in  suit,  further  than  iu  accordance  with 
the  general  provisions  of  the  first  part  of  the  section.  This 
he  has  done.  Whether  his  title  is  legal,  or  merely  equita- 
ble, under  the  provisions  of  the  code,  he  may  sue,  as  be 
has  done  in  this  case,  in  his  own  name,  and,  upon  the 
proper  issue,  be  required  to  establish  his  title  by  proof. 

The  construction  we  have  given  to  the  section  accords 
with  that  given  by  the  New  York  Court  of  Appeals  to  a 
similar  provision  in  the  code  of  that  state.  In  PrindU  v. 
CarutherSj  15  K.  Y.  425,  speaking  of  a  like  section  in  the 
code  of  New  York,  it  is  said  : 

"  The  section  is  express  and  imperative ;  it  shall  be  sof- 
ficient  to  give  a  copy  of  the  instrument,  and  to  state  that 
there  is  due  thereon  to  the  plaintiff  from  the  adverse  party 
a  specified  sum,  which  he  claims." 

"  A  complaint  thus  worded  implies  that  the  plaintift' 
owns  the  instrument  in  some  legal  manner  of  deriving 
title ;  that  the  event  has  happened  on  which  the  payment 
depends,  and  the  amount  is  expressly  stated." 

But  this  case  is  much  shaken  in  that  state  by  the  later 
case  of  Conkling  v.  Gandallj  I  Keyes,  228.  The  principle 
settled  by  a  majority  of  the  court  in  this  case,  would  re- 
quire a  party  pleading  under  section  122  of  our  code,  to 
show  expressly  his  title  to  the  instrument  relied  upon. 

It  is  to  be  observed,  however,  that  the  analogous  sectioD 
of  the  New  York  code  contains  no  clause  like  the  last  one 
in  ours.  This  clause  is  in  the  nature  of  exceptions  to  the 
general  provisions  of  the  first  part  of  the  section  ;  and,  as 
we  have  seen,  impliedly  excludes  the  idea  of  further  excep- 
tions than  those  enumerated.  We  are,  then,  forced  to  the 
construction,  so  far  as  relates  to  the  present  question,  given 
to  the  section  in  the  earlier  case  in  that  state,  and  are  not 
left  at  liberty  to  accept  that  of  the  later  case. 
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The  construction  we  have  given  the  section,  it  is  be- 
lieved, is  in  accordance  with  that  which  it  has  received  by 
the  courts  of  the  state  generally.  Ohio  Life  Ins.  Co.  v. 
GoodiUy  1  Handy,  21 ;  Myers  v.  Miller,  2  W.  L.  M.  420. 

The  subject  is  carefully  considered  and  commented  upon 
in  Swan's  Pleadings  and  Precedents.  Speaking  of  the  sec- 
tion in  question,  the  author  says  (p.  184) : 

"  It  will  be  observed,  that  this  provision  of  the  code  re- 
•quires  the  party  to  allege  that  there  is  a  specified  sum  due 
.to  him  on  the  account  or  instrument,  from  the  adverse  party, 
which  he  claims.  This  allegation,  by  an  assignee  of  an  ac- 
-count,  note,  bill,  or  other  money  instrument,  can  not  be 
true,  in  fact,  unless  the  party  alleging  it  own  the  claim  or 
instrument.  It  is,  in  effect,  as  well  as  by  force  of  the  pro- 
Tdsions  of  the  code,  an  allegation  of  title  in  the  party  set- 
ting up  the  instrument  or  account,  and  is  substituted  for  a 
direct  allegation  of  the  assignment ;  just  as,  under  this  same 
provision  of  the  code,  the  copy  of  the  note  is  substituted 
for  an  allegation  of  the  making  of  the  instrument,  etc." 

And  again,  on  page  186 : 

"  Where,  then,  the  party  setting  up  an  account  or  money 
instrument  under  this  provision  of  the  code,  was  or  was 
not  a  party  to  the  original  account  or  instrument,  the  ex- 
trinsic facts  showing  right  or  title  need  not  be  expressly 
averred.  The  allegation  of  title  is  implied  in  the  statement 
that  there  is  due  to  him  a  specific  amount  on  the  account 
or  instrument,  which  he  claims." 

We  are,  then,  constrained  to  hold  that,  although  the  pe- 
tition does  not  expressly  show  title  to  the  note  in  suit,  since 
the  petition  conforms  to  the  statute,  the  implications  are 
«uch,  it  must  be  regarded  as  good  against  an  attack  by  gen- 
eral demurrer. 

2.  Concerning  the  sufficiency  of  the  answer,  it  is  to  be 
observed  that,  unlike  the  petition,  it  can  receive  no  aid 
from  any  exceptional  provision  of  the  code.  It  is  controlled 
by  the  general  provisions  of  section  92,  which  declares  that 
the  answer  shall  contain  a  general  or  specific  denial  of  each 
material  allegation  in  the  petition  controverted  by  the  de- 
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fendant,  and  a  fitatement  of  any  new  matter  conBtitating  a 
defense. 

The  answer  is  neither  a  general  nor  specific  denial  of  the 
allegations  of  the  petition.  It  does  not  directly  controvert 
any  material  fact  either  expressly  or  constructively  con- 
tained in  it.  STor  is  it  clear  that  it  was  intended  to  do  so 
indirectly. 

It  does  not  set  up  any  new  matter  constituting  a  defuse 
to  the  merits  of  the  action.  It  neither  denies  the  execu- 
tion of  the  note  by  the  defendant,  nor  does  it  assert  that 
the  note  never  had  an  existence.  It  merely  avers  that  when 
the  suit  was  brought  it  was  not  in  existence. 

Without  controverting  the  allegations  of  the  petition,  or 
setting  up  any  matter  of  defense  to  the  indebtedness  evi- 
denced by  the  note,  the  answer  seems  to  be  based  on  the 
theory,  that,  admitting  the  validity  of  the  not«,  no  action 
can  be  maintained  on  it  if  the  note  had  been  destroyed  be- 
fore the  action  was  brought ;  or  that,  if  it  could  be  main- 
tained, it  can  not  be  done  without  an  averment  in  the  peti- 
tion that  the  note  had  been  lost  or  destroyed. 

It  was  never  supposed  that  the  holder  of  a  negotiable 
note  was  remediless  merely  because  of  its  loss  or  destruc- 
tion. In  England,  and  some  of  the  states  of  this  countrj, 
it  has  been  held  that  he  could  not  recover  in  an  action  at 
law,  but  must  seek  his  remedy  in  a  court  of  equity,  where 
he  could  be  required  to  indemnify  the  party  liable  thereon 
from  being  again  subjected  to  payment  of  the  note. 

But  where  the  note  was  not  negoiiable  this,  rule  seldom 
prevailed.  When,  however,  the  note,  though  negotiable, 
had  been  destroyed,  and  therefore  could  "  never  rise  in 
judgment  against  the  defepdant,"  the  right  of  the  party 
who  was  the  holder  of  the  note  to  maintain  an  action  at 
law  against  the  party  liable  thereon,  is  now  generally  con- 
ceded in  both  countries.  2  Daniel  on  Neg.  Inst.,  §  1482; 
Chitty  on  Bills,  305  (*268). 

In  Thayer  v.  King,  15  Ohio,  242,  it  was  settled  in  thi§ 
state  that  an  action  at  law,  without  indemnity,  may  be 
maintained  on  a  destroyed  note.    The  answer  aeserts  the 
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non-existence  of  the  note  in  the  present  case ;  that  fact 
.sblone^  then,  constitutes  no  defense  to  the  action. 

Bat  the  petition  contains  no  averment  that  the  note  was 
lost  or  destroyed,  and  this,  it  is  claimed,  is  a  fatal  defect. 

The  loss  or  destruction  of  the  note  on  which  the  action 
is  based  constitutes  no  part  of  the  cause  of  action.  The 
only  reason  why  the  loss  or  destruction  of  the  instrument 
livhich  is  the  foundation  of  a  suit  need  be  averred  in  any 
ease,  is,  to  furnish  an  excuse  for  not  making  profert  of  the 
instrument,  or  for  not  attaching  a  copy  to  the  pleading  un* 
der  the  requirement  of  section  117  of  the  code. 

In  Thayer  v.  Kingy  which  was  an  action  of  assumpsit  on 
lost  notes,  it  does  not  appear  that  the  declaration  contained 
a  count  on  lost  notes. 

In  Viles  v.  MouUon^  11  Vt.  470,  the  same  point  was  made, 
and  the  chief  justice,  in  delivering  the  opinion  of  the  court, 
said  : 

"  This  was  an  action  on  a  note.  The  note  was  not  pro- 
duced in  evidence,  but  the  plaintiff  endeavored  to  prove 
its  loss  and  contents.  The  first  objection  that  was  raised 
on  the  part  of  the  defendant  was  that  there  wal8  no  count 
in  the  declaration  upon  a  lost  note.  We  think  that  there 
is  no  necessity  for  such  a  count  in  any  case.  ...  It  is 
not  usual,  and  not  required  in  the  courts  of  the  United 
States,  to  declare  specially  on  a  lost  note  as  lost." 

Where  a  count  on  a  lost  note  has  been  deemed  essential^ 
it  was  required  as  a  foundation  for  secondary  evidence. 
But  in  Benner  v.  Bank  of  Columbia j  9  Wheat.  581,  it  was 
said  that  the  English  practice  on  this  subject  had  not  been 
adopted  in  this  country ;  and  it  was  held  that,  to  admit 
secondary  evidence  of  a  lost  note,  it  was  not  necessary  that 
there  should  be  a  special  count  .in  the  declaration  upon  a 
lost  note. 

But  the  question  now  in  hand  is  not  one  of  evidence ;  it 
relates  solely  to  the  sufficiency  of  the  pleadings.  More- 
over, a  copy  of  the  note  is  given  in  the  petition  ;  so  there 
is  no  foundation  for  the  objection  to  the  petition  as  a 
pleading.    The  question  made  can  properly  arise  only  as 
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one  of  evidence  on  an  issue  requiring  pi;Qof  of  the  execu- 
tion or  contents  of  the  note. 

What  is  said  by  the  judge  delivering  the  opinion  in 
Larimore  v.  WeUs^  29  Ohio  St.  13,  well  applies  to  this  case, 
and  is  decisive  of  it  against  the  sufGiciency  of  the  answer. 
It  was  held  by  the  court,  in  that  case,  that  '^  an  answer  ia 
a  suit  on  a  promissory  note,  which  merely  states  as  a  de- 
fense that  the  note  was  ^  not  outstanding  against  the  de- 
fendant,' and  that  Ubere  is  nothing  due'  on  the  note, 
ought  not  to  be  allowed ;  and  if  not  objected  to  by  the 
plaintiff,  the  court  might,  of  its  own  motion,  order  it 
stricken  from  the  files." 

It  follows  that,  in  the  chances  of  loose  pleading  taken 
on  each  side  of  the  case,  the  plaintiff',  aided  by  section  122 
of  the  code,  must  be  declared  to  be  the  successful  party. 

Judgment  of  the  district  court  reversed,  and  that  of  the 
common  pleas  affirmed. 

Johnson,  C.  J.,  and  Ashbubn,  J.,  did  not  sit  in  the  case. 


Parbbll  v.  Thb  State  op  Ohio. 

pB^  If  Where  one  does  an  act  apparently  in  violation  of  a  criminal  statate,  bat, 

in  fact,  under  circumstances  that  tend  to  show  a  want  of  guilty  inteo- 

i»  tion,  tbo  excusing  circumstances  may  be  given  in  evidence  on  the  trial, 

to  ibow  his  good  faith  in  the  transaction,  where  that  is  a  material  ele- 
ment, or  that  he  was  ignorant  of  the  facts  that  would  make  his  acU 
crimhmL 
%  A  person  indicted  for  selling  intoxicating  liquors,  in  violation  of  the  pro- 
visions of  section  1  of  the  act  to  provide  against  the  evils  resulting  from 
the  i^alc  of  intoxicating  liquors  in  the  State  of  Ohio,  may,  on  the  trial, 
fihow  t  bat  at  the  time  he  bought  the  article  alleged  in  the  indictment  to 
be  into^cicating  liquor,  it  was  represented  to  him  to  be  free  from  alco- 
holic properties — that  he  bought  it  with  the  understanding  and  believ- 
ing that  it  was  not  intoxicating  liquor,  and  sold  it  with  such  under- 
tiAuding  and  belief. 

Eeeoe  to  the  Court  of  Common  Pleas  of  Lorain  coontj. 
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The  indictment  contains  four  connte. 

The  first  and  second  counts  each  charge  a  sale  of  intoxi- 
•eating  liquors  to  be  drank  in  and  upon  the  premises  where 
«old. 

The  third  and  fourth  counts  each  charge  a  sale  of  intoxi- 
cating liquor  to  a  person  in  the  habit  of  getting  intoxi- 
-cated. 

The  jury,  on  the  trial,  returned  a  verdict  of  guilty  on 
the  second  and  third  counts. 

The  second  count  alleged  the  unlawful  sale  was  made  on 
the  16th  day  of  October,  a.  d.  1873,  to  one  Glen  Gallup. 

The  third  count  alleged  the  unlawful  sale  was  made  on 
the  16th  day  of  May,  1874,  to  one  Glen  Gallup,  a  person  in 
the  habit  of  getting  intoxicated,  and  charging  that  defend- 
ant then  and  there  well  knew  that  Glen  Gallup  was  a  per- 
«on  in  the  habit  of  getting  intoxicated. 

On  the  trial,  the  state  offered  testimony  showing  that,  in 
the  month  of  October,  1878,  defendant  kept  a  saloon,  a 
place  of  public  resort,  and  sold  a  certain  bitters  to  Gallup, 
which  bitters  the  defendant  said  had  the  same  effect  upon 
him  as  whisky ;  that  Gallup  got  bitters  there  twice  in  that 
month,  and  drank  it  upon  the  premises ;  that  one  Tilden 
bought  and  paid  for  it  the  first  time,  and  the  next  day 
Oallup  bought  and  paid  for  it  himself. 

The  testimony  further  showed  that  on  or  about  the  18th 
of  May,  1874,  defendant  sold  ale  to  Gallup,  and  that  he 
knew,  at  the  time,  Gallup  was  a  person  in  the  habit  of  get- 
ting intoxicated. 

On  his  conviction,  defendant  made  a  motion  for  a  new 
trial,  assigning  numerous  reasons  therefor,  only  one  of 
which  it  is  necessary  to  notice.  It  is  claimed  the  court 
-erred,  on  the  trial,  in  refusing  to  allow  certain  testimony, 
proposed  to  be  offered  by  defendant,  to  be  given  to  the  jury. 
The  testimony  rejected,  and  question  of  law  made  thereon, 
will  sufficiently  appear  in  the  opinion. 

On  the  overruling  of  the  motion  for  a  new  trial,  defend- 
ant took  a  bill  of  exceptions,  embodying  all  the  testimony 
given  on  the  trial,  as  well  as  so  much  of  the  excluded  testi* 
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mony  as  is  necessary  to  explain  the  exception  and  the 
ruling  thereon. 

On  the  second  count,  the  defendant  was  sentenced  to  pay 
a  fine  of  thirty  dollars,  and  costs  of  prosecution ;  and,  upon 
the  third  count,  to  pay  a  fine  of  thirty  dollars,  costs  of 
prosecution,  and  be  imprisoned  in  the  jail  of  Lorain  county 
for  twenty  days. 

A  writ  of  error  is  now  prosecuted  to  obtain  a  reversal  of 
the  judgment  of  the  court  of  common  pleas. 

JV.  L.  Johnson^  and  C.  W.  Johnson^  for  plaintifil 
Isaiah  Pillars^  attorney-general,  for  defendant. 

AsHBURN,  J.  The  question  in  this  case  arises  upon  the 
rejection  of  certain  testimony  which  defendant  below  pro- 
posed to  oflTer  on  the  trial,  and  which  related  exclusively  to 
the  offense  charged  in  the  second  count. 

The  conviction  of  the  defendant  on  the  third  count  was 
clearly  sustained  by  the  proofs  in  the  case.  As  we  under- 
stand the  record  and  arguments  of  counsel,  no  question  for 
review  is  made  as  to  the  proceedings  that  resulted  in  a  con- 
viction and  sentence  upon  the  third  count  in  the  indict- 
ment. 

The  section  of  the  statute  charged  to  have  been  violated 
by  defendant,  in  the  second  count,  declares :  ^^  That  it  shall 
be  unlawful  for  any  person  or  persons,  by  agent  or  other- 
wise, to  sell,  in  any  quantity,  intoxicating  liquors,  to  b^ 
drank  in,  upon,  or  about  the  building  or  premises  where- 
sold,  or  to  sell  such  intoxicating  liquors,  to  be  drank  in  any 
adjoining  room,  building,  or  premises,  or  other  place  of  pub- 
lic resort  connected  with  said  building."     S.  &  C.  1131. 

It  is  not  unlawful  to  sell  intoxicating  liquors  in  this  state. 
The  sale  becomes  unlawful,  only  where  sold  with  a  purpose 
prohibited,  or  to  prohibited  classes  of  persons  named  in 
the  statute.  It  is  further  provided  that  the  giving  away  in- 
toxicating liquors,  or  other  shift  or  device  to  evade  the  pro- 
visions of  the  statute,  shall  be  deemed  and  held  to  be  un- 
lawful selling.    fTo  shift  or  device  is  alleged  or  sought  to 
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be  proved  against  defendant.    The  article  sold  is  charged 
and  claimed  to  be  intoxicj^ing  liquor. 

The  evidence  tends  to  snow  the  article  sold  and  alleged 
to  be  intoxicating  liquor  was  called,  in  the  trade,  bitters,  and 
was  sold  to  defendant  by  that  name.  The  accused  inter- 
posed two  defenses— ^r5^,  that  the  bitters  sold  was  free  from 
alcoholic  properties ;  and,  secondy  that  if  the  bittere  did,  in 
fact,  contain  alcohol,  and  was  intoxicating  by  reason  thereof, 
lie  was  wholly  ignorant  of  such  fact ;  that  he  bought  the 
bitters  upon  information  and  in  the  belief  that  the  bitters 
was  free  from  alcoholic  properties,  and  sold  it  free  from  all 
intention  of  violating  the  statute. 

If  sustained  by  proof,  either  of  these  claimed  defenses 
would  constitute  a  valid,  defense  to  the  charge  set  out  in 
the  second  count.  As  to  the  second  claimed  defense,  such 
iterance  of  fact  as  would  relieve  the  alleged  transaction 
of  all  criminal  purpose  on  the  part  of  the  accused,  is  a  de- 
tense.  Testimony  tending  to  prove  the  accused  was  igno- 
rant of  that  fact  or  condition  which  constitutes  the  criminal 
element  of  the  criminal  charge  is  competent  testimony. 
.  In  such  case,  the  maxim  of  the  criminal  law,  ignoraniia 
Jacti  excasat  applies  to  his  case.  The  excusing  principle  of 
this  maxim  applies  with  great  force  where  the  business  is 
recognized  as  lawful,  and  a  transaction,  in  its  prosecution, 
only  becomes  criminal  when  it  is  carried  on  with  a  purpose 
to  violate  the  law.  To  give  this  maxim  practical  effect  in 
a  proper  case,  is  but  an  assertion  of  natural  justice,  for  the 
reason  that  to  render  an  act  criminal  the  intention  with  which 
it  is  done  must  be  so — the  will  must  concur  with  the  act* 
To  make  a  transaction  criminal,  there  must  be  both  will 
and  act  entering  into  the  transaction.  1  Paine  C.  C.  16^ 
21 ;  1  Conn.  602-505 ;  1  Bishop  on  Crim.  Law,  §  301. 

Ignorance  or  mistake  in  fact,  guarded  by  an  honest  pur- 
pose, will  afford,  at  common  law,  a  sufficient  excuse  for  a 
supposed  criminal  act.  Bishop  says,  in  his  work  on  crim- 
inal law  (§  287)  :  "  The  doctrine  which  requires  the  exist- 
ence of  evil  intent  lies  at  the  foundation  of  public  justice. 
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There  ib  only  one  criterion  by  which  the  gnilt  of  men  ib  to 
be  tested.    It  is  whether  the  miitfl  is  criminal.'* 

Sir  William  Blackstone,  4  Com.  by  Ken.  25,  says:  "Ig- 
norance or  mistake  is  another  defect  of  the  will,  when  a 
man  intending  to  do  a  lawful  act  does  that  which  is  anlaw- 
ful.  For,  where  the  will  and  the  deed  act  separately,  there 
is  not  that  conjunction  between  them  which  is  necessary  to 
form  a  criminal  act.  But  it  must  be  an  ignorance  or  mis- 
take of  ikct,  and  not  an  error  in  point  of  law.  As  if  a 
man  intending  to  kill  a  thief  or  housebreaker  in  his  own 
house,  under  circumstances  which  would  justify  that  act, 
by  mistake  kills  one  of  his  own  family,  this  is  no  criminal 
act."     See  also  The  United  States  v.  Pearce^  2  McLean,  14. 

On  the  trial,  defendant,  without  objection,  offered  testi- 
mony tending  to  show  the  bitters  was  free  from  alcoholic 
properties ;  that  its  intoxicating  quality,  if  any  it  had,  was 
due  to  the  presence  of  gentian  or  other  property,  and  not 
to  alcoholic  stimulants ;  that  tests  had  been  applied  to  the 
bitters,  by  persons  competent  to  determine  the  fact,  to 
show  that  the  presence  of  alcohol  in  the  bitters  was  so 
small  that  it  could  not  be  detected  except  by  distillatioa. 
The  accused  then  offered  to  prove,  as  shown  by  the  record, 
**  that  at  the  time  he  purchased  the  bitters  he  was  informed 
they  contained  no  intoxicating  properties  whatever ;  that 
they  had  been  inspected  by  a  United  States  government 
inspector,  and  pronounced  such  a  compound  as  needed  no 
government  revenue  stamp  thereon  ;  that  he  sold  them  in 
good  faith,  believing  them  to  be  free  from  all  alcoholic 
stimulants,  which  offer  the  court  refused,  and  to  which  re- 
fusal defendant  excepted." 

We  are  unable  to  see  why  the  proposed  testimony  was 
not  competent.  The  accused's  intention  at  the  time  of  the 
sale  was  involved  in  the  issue.  It  was  competent  to  sho^v 
that,  from  the  circumstances  of  the  case,  he  was  free  from 
culpable  purpose,  and  one  of  the  circumstances  tending  to 
show  freedom  from  guilty  intention  in  the  sale  was  the  fact, 
if  fact  it  proved  to  be,  that  he  had  bought  the  bitters  un* 
der  the  information  and  belief  that  it  was  an  article  frse 
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from  alcoholic  properties ;  that  he  sold  it,  honestly  helieviug, 
from  information  obtained  at  the  time  of  the  parcbase,  that 
it  was  not  an  intoxicating  liquor.  We  think  the  testi- 
mony would  have  tended  to  show  good  faith  and  want  of 
guilty  intention  on  the  part  of  the  accused. 

When  put  upon  his  trial  the  law  presumed  him  innocent, 
and  that  presumption  was  as  clear  and  strong  in  his  favor 
on  the  day  he  bought  the  bitters  as  when  the  jury  waa 
sworn. 

The  rejected  testimony  might  be  of  slight  weight,  yet,  as 
it  was  competent,  it  was  error  to  exclude  it  from  the  jury. 
To  warrant  a  conviction  upon  a  criminal  charge,  the 
state  must  show  the  guilt  of  the  accused,  upon  the  speciiie 
charge,  beyond  a  reasonable  doubt.  The  proofs  in  crimi- 
nal cases  are  sometimes  so  evenly  poised  between  proof  of 
actual  guilt  and  an  honest  uncertainty  in  the  minds  of  the 
jurors,  that  a  slight  amount  of  testimony  might  serve  to 
justify  an  acquittal  of  the  accused. 

The  judgment  of  the  court  of  common  pleas  on  the  sec- 
ond count  in  the  indictment  is  reversed,  and  remanded  for 
further  proceedings ;  the  judgment  of  that  court  on  the 
third  count  is  affirmed,  and  remanded  for  execution  of 
sentence. 

Scott,  J.,  dissented. 


Bloom  v.  Thb  City  of  2enia. 

Bloom  was  oonyicted  and  fined  for  yiolating  an  ordinance  of  the  city  of 
Xenia,  passed  in  the  following  manner :  The  proper  committee  reported 
to  the  town  council  two  ordinances,  one  for  elections,  the  other  the  one 
under  consideration.  There  being  eight  members  of  council,  and  six 
present,  the  rule  as  to  reading  on  successive  days  was  dispensed  with, 
by  an  unanimous  vote.  The  first  ordinance  was  then  passed,  and,  with- 
out any  other  or  second  dispensing  with  the  rule,  the  second,  or  beer 
ordinance,  passed,  one  of  the  sit  votes  present  being  against  it : 
S»ldy  Section  98  of  the  municipal  code  was  not  complied  with ;  the  rule 
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was  not  dispoDBed  with,  tm  to  the  boer  ordinance,  which  wa^  thenlbt^ 
improperly  paased. 

Error  to  the  Court  of  Common  Pleas  of  Greene  coanty . 

Little  ^  Shearer^  and  J.  Winans^  for  plaintiff  in  error. 
£.  H.  Munger  and  J.  A.  Cook^  for  defendant  in  error. 

Wright,  J.  Wendell  Bloom  was  prosecuted,  under  an 
ordinance  of  the  town  of  Xenia,  which  prohibited  ale, 
beer,  and  porter-houses  and  shops,  etc.  The  defense  made 
by  Bloom,  which  we  shall  consider  here,  was,  that  the  or- 
dinance in  question  was  not  properly  passed,  and  was  there- 
fore a  nullity. 

At  a  meeting  of  the  town  council  of  Xenia,  held  Sep- 
tember 27,  1869,  there  were  six  members  present,  eight 
being  the  full  number.  The  ordinance  committee  reported 
two  ordinances,  one  relating  to  elections,  and  the  other, 
being  the  one  in  question,  to  prohibit  ale,  beer,  and  porter- 
houses and  shops,  etc.  The  rules  were  suspended,  by  vote 
of  all  six  councilmen  present,  the  yeas  and  nays  being  duly 
entered  on  the  journal.  Thereupon  the  first  ordinance  was 
passed,  and  without  any  other  or  further  suspension  of  the 
rules,  the  second  ordinance  was  passed,  one  member  voting 
against  it.  For  a  violation  of  this  ordinance.  Bloom  was 
fined  $25  by  the  mayor,  and  this  writ  of  error  is  prose- 
cuted to  reverse  the  judgment. 

Section  98  of  the  municipal  code,  66  Ohio  L.  166,  is  as 
follows : 

^'  All  by-laws,  resolutions,  and  ordinances  of  a  genend 
or  perman'jat  nature,  shall  be  fully  and  distinctly  read  on 
three  different  days,  unless  three-fourths  of  all  the  mem- 
bers elected  shall  dispense  with  the  rule  ;  and  the  vote  on 
such  suspension  shall  be  taken  by  yeas  and  nays  and  en- 
tered on  the  journal.*' 

Bloom  now  claims  that  the  ordinance  was  introduced 
and  passed  on  the  same  day,  not  having  been  read  on  three 
different  days,  and  that  the  rules  were  not  properly  sos- 
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pendedy  inasmach  as  ander  ooesaspensioa  both  ordinaDCeB 
i^ere  adopted. 

"Wbetber  provisioos  like  that  of  section  98  are  manda- 
tory or  directory  is  a  question,  with  regard  to  which  a  con-'. 
trariety  of  opinion  exists.  In  New  York  they  are  held  to 
be  directory  merely.  Doughty  v.  Sope^  8  Den.  252.  In  the 
matter  of  Mount  Morris  Sqaarey  2  Hill,  20  ;  Striker  v.  Kellj/j 
7  Hill,  9,  although  in  this  case  Brunson  dissents ;  Elmen- 
dorf  V.  Mayorj  25  Wend.  696 ;  Massachusetts  is  to  the  con- 
trary ;  Morrison  v.  City  of  Lawrence,  98  Mass.  219. 

New  Jersey  seems  to  hold  to  strictness  in  the  passage  of 
ordinances.     State  v.  City  of  Hudson,  5  Dutch.  478. 

Such  also  is  the  holding  in  Indiana.  City  of  Delphi  v. 
Evans,  86  Ind.  90. 

Again,  Pennsjivania  holds  that  a  provision  in  a  statute, 
that  existing  borough  ordinances  shall  remain  in  force, 
provided  that  they  shall  be  recorded  within  four  months 
thereafter,  is  merely  directory ;  and  a  non-compliance  there- 
with does  not  affect  the  validity  of  such  ordinances. 
Trustees  of  the  Erie  Academy  v.  City  of  Erie,  81  Pa.  St.  615 ; 
Whalin  v.  Macomb,  76  III.  49. 

In  this  state  it  is  held  that  certain  provisions  of  the  con- 
stitution are  directory  to  the  legislature,  and  not  manda- 
tory, as  in  Miller  ^  Gibson  v.  State,  8  Ohio  St.  475. 

Article  11,  section  10,  that  "  no  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  expressed  in  ita 
title,"  is  held  to  be  directory  in  Pirn  v.  Nicholson,  6  Ohio 
St.  177. 

The  clause  of  section  16,  article  2,  which  provides  that 
<^  the  section  or  sections  so  amended  shall  be  repealed,"  is 
directory  to  the  general  assembly.  Lehmxin  v.  McBride, 
15  Ohio  St.  578. 

Section  16,  article  2,  which  provides  that  ^'  no  bill  shall 
contain  more  than  one  subject,"  is  directory  merely.  The 
State  ezrel.  Attorney- General  v.  Covington,  29  Ohio  St.  108. 
Similar  constitutional  provisions  are  held  directory  in 
California,  Maryland,  and  Mississippi,  but  they  are  recog- 
nized and  enforced  as  mandatory  in  Alabama,  Georgia, 
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Indiana,  Iowa,  Kentacky,  Louisiana,  Michigan,  Minnesota, 
Missouri,  Ifew  Jersey,  New  York,  Texas,  Wisconsin,  and 
Nevada.  Thiscaloosa  Bridge  Co.  v.  (Mnuttead^  41  Ala.  9; 
Weaver  v.  Lapsley^  48  Ala.  224;  Cooley  Cons.  Lim.  74; 
Giddings  v.  San  Antonio^  47  Texas,  548 ;  Ind.  Cen.  R.  R. 
V.  Polls,  7  Ind.  681 ;  Walker  v.  Caldwell,  4  La.  Ann.  297; 
State  V.  MiUer,  45  Mo.  495 ;  People  v.  McConnell,  35  N.  T. 
449  ;  Cannon  v.  SemphiU,  7  Tex.  184 ;  City  of  San  Antonio 
V.  Gould,  7  Tex.  49  ;  Supervisors  v.  Heenanj  2  Minn.  330 ; 
People  V.  Lawrence,  86  Bart.  177 ;  State  v.  JUogers,  10  Nev. 
250, 

The  rule,  therefore,  being  established  in  this  state  as  to 
legislative  action,  shall  the  same  latitude  be  allowed  to 
municipal  councils  as  to  the  general  assembly  ? 

The  efibrts  of  courts  are  to  sustain  acts  of  the  legisla- 
ture ;  they  will  not  be  declared  unconstitutional  unless 
clearly  so.  The  legislative  is  a  co-ordinate  branch  of  the 
court  with  the  judicial,  and  the  proceedings  of  the  one  will 
not  be  lightly  interfered  with  by  the  other.  As  is  said  in 
MiUer  ^  Gibson  v.  State,  p.  482  :  "  Nor  is  it  to  be  forgotten 
that  every  reasonable  intendment  is  to  be  made  in  favor  of 
the  proceedings  of  tho  legislature.  It  is  not  to  be  pre- 
sumed that  the  assembly,  or  either  house  of  it,  has  violated 
the  constitution." 

This  further  remark  may  be  made  with  regard  to  the 
general  assembly.  By  the  terms  of  the  organic  law,  "  the 
legislative  power  of  the  state  "  is  declared  to  be  "  vested 
in  the  general  assembly."  This  grant  of  power  is  general 
in  its  terms,  not  special ;  it  embraces  all  such  legislative 
power  as  the  people  of  the  state  could,  under  the  federal 
.  constitution,  confer — ^the  whole  "  legislative  power  of  the 
state."  The  limitations  upon  the  exercise  of  this  power  thus 
broadly  conferred,  are  special,  and  are  to  be  found  in  other 
j>art8  of  the  same  instrument.  When,  therefore,  the  power 
of  the  legislature  to  enact  a  given  law  is  disputed,  the  proper 
question  is,  whether  such  exercise  of  legislative  power  is 
clearly  prohibited  by  the  constitution.  The  grant  of  power 
being  general,  the  question  is  as  to  the  exbtence  of  a  lim* 
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itation  arising  from  special  prohibition.  Lehman  v.  McBndCy, 
16  Ohio  St.  592. 

In  marked  contrast  to  this  view  of  the  general  assembljv 
18  that  which  the  law  takes  of  the  municipal  corporation. 
Its  power  is  strictly  limited.  It  has  that  which  is  expressly 
granted  or  clearly  implied,  and  no  other;  and  doubttiil 
claims  to  power  are  resolved  against  it.  Mintum  v.  Larucf^ 
28  How.  435. 

The  restrictions  upon  the  municipality  and  the  powers 
of  the  legislature  are  thus  illustrated  in  Thompson  v.  Lee 
County^  3  Wall.  330 :  "A  county  or  other  municipal  cor- 
poration has  no  inherent  right  of  legislation,  and  can* 
not  subscribe  for  stock  in  a  public  improvement,  un^ 
less  authorized  to  do  so  by  the  legislature.  Such  a 
corporation  acts  wholly  under  a  delegated  authority^ 
and  can  exercise  no  power  which  is  not  in  express  terms, 
or  by  fair  implication,  conferred  upon  it.  But  the 
legislature  of  a  state,  unless  restrained  by  the  organ io 
law,  has  the  right  to  authorize  a  municipal  corporation 
to  take  stock  in  a  railroad  or  other  work  of  internal 
improvement." 

Similar  views  are  held  in  Clarky  Dodge  ^  Co.  v.  City  of 
Dacenportj  14  Iowa,  495 ;  Mchol  v.  Mayors  9  Humph.  252. 

While,  therefore,  the  policy  of  our  law  is  to  concede^ 
power  to  the  legislature,  and  to  recognize  that  which  has- 
been  done  as  rightly  done,  with  regard  to  municipal  corpo- 
rations they  must  make  their  p)ower  apparent,  and  show 
regularity  in  their  acts.  Speaking  of  the  enactment  of  an 
ordinance,  it  is  said  in  Blanchard  v.  Bissellj  11  Ohio  St.  101 : 
^^  Its  vitality  depends,  as  we  think,  upon  the  fact  that  it  waa 
regularly  passed  by  the  council.'' 

Later  cases  in  Now  York  seem  disposed  to  hold  munici- 
palities to  a  stricter  course  of  regularity  in  proceedings. 

In  the  Matter  of  Petition  of  Addison  SmUh,  52  N.  Y.  526, 
the  statute  required  that  no  vote  should  be  taken  upon  an 
assessment  ordinance  or  resolution  until  it  had  been  pub- 
lished three  days.    A  resolution,  passed  without  such  prior 
VOL.  xxxn — 30 
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publication,  was  held  illegal,  and  aa  aasessmeat  fouDdad 
upon  it  void. 

A  similar  statute,  prohibiting  the  passage  of  resolutions 
until  after  publication,  was  held  mandatory,  and  the  assess- 
ment without  such  publication  invalid.  In  the  Petition  of 
Douglas,  45  N.  Y.  42.  Bo  also  In  the  Matter  of  Phillips,  60 
•If.  Y.  16 ;  In  the  Matter  of  LUtU,  60  N.  Y.  343;  In  the 
Matter  of  Anderson,  60  N.  Y.  457 ;  The  State  v.  Hoboken,36 
U".  J.  Law,  110.    See  also  State  v.  SmUh,  22  Minn.  218. 

The  courts  of  this  state  hold  municipal  corporations  to 
A  strict  accountability  in  the  exercise  of  power. 

In  Welker  v.  Potter,  18  Ohio  St.  85,  it  is  held  to  be  a  coo- 
•dition  precedent  to  the  exercise  of  authority  to  pass  an  as- 
sessment ordinance  that  the  council  should  have  declared 
by  resolution  the  necessity  of  the  improvement,  and  pub- 
lished the  resolution.  And  there  are  various  cases  iu  our 
reports  holding  certain  preliminary  proceedings  jurisdio- 
•tional,  without  which  proceedings  are  invalid.  Sessiorts  v. 
CrinkUton,  20  Ohio  St.  860 ;  Stephens  v.  Daniels,  27  Ohio 
St.  627 ;  Corey  v.  Gaynor,  22  Ohio  St.  684 ;  Cincinnati  v. 
Bickett,  26  Ohio  St.  49. 

We  think,  therefore,  that  it  may  be  said  that  the  policy 
of  our  jurisprudence  is  to  require  of  municipal  corporations 
JO,  strict  observance  of  their  powers,  and  that  in  the  exercise 
of  these  powers  they  should  observe  the  forms  the  law  has 
^directed.  All  tribunals  of  special  and  limited  jurisdiction 
must  show  the  authority  under  which  they  act,  and  act  in 
the  manner  pointed  out. 

The  provisions  of  this  section  98  have  been  before  the 
supreme  court  upon  two  occasions.  Upington  v.  OviaU,  24 
Ohio  St.  282 ;  and  Smith  v.  Lyjich,  29  Ohio  St  261.  Bat 
in  neither  case  did  the  question  require  decision,  and  it  was 
deemed  unnecessary  to  pass  upon  it. 

We  hold,  therefore,  that  the  statute  in  this  matter  is  im- 
perative in  its  injunctions.  Certainly  nothing  can  be  more 
«o  than  the  language  employed — ^  all  by-laws,  etc.,  shall 
be  read,"  etc. — ^unless  three-fourths  dispense  with  the  roles. 

But  it  is  claimed  that  the  rules  were  dispensed  with. 
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The  fact  was  that  there  was  a  proper  vote  to  dispense,  and 
then  the  election  ordinance  was  put  upon  its  passage,  fol- 
lowing which  came  the  ordinance  under  consideration. 
This  was  irregular.  Does  one  vote  to  dispense  with  the 
rules  suspend  them  indefinitely  ?  Can  they  be  thus  sus- 
pended for  an  entire  session  of  the  council,  and  measures 
of  every  character  passed  at  once  ?  This,  we  think,  would 
be  entirely  too  liberal. 

The  statute  says  that  "  all "  by-laws,  etc.  The  word  "  all " 
may  mean  «  every.''  Stone  v.  Ellioty  11  Ohio  St.  258.  And 
is  to  be  so  construed  in  this  connection.  We  may  therefore 
xead  the  law  thus :  Every  by-law,  resolution,  or  ordinance 
must  be  read  on  three  different  days,  unless  the  rule  is  dis- 
pensed with.  The  rule  must  therefore^  be  dispensed  with 
as  to  the  particular  ordinance. 

Doubtless  the  purpose  of  the  statute  was  to  prevent 
hasty  legislation  ;  a  purpose  entirely  defeated,  if,  upon  the 
suspension  of  rules  to  pass  one  ordinance,  any  number  can 
be  successively  rushed  through. 

The  case  itself  shows  the  propriety  of  insisting  upon  an 
observance  of  the  statute.  There  were  eight  councilmen 
all  told,  and  it  required  six  to  suspend  the  rules.  They  all 
voted  for  such  suspension,  but  when  it  came  to  the  vote  on 
the  beer  ordinance,  one  member  voted  against  its  passage. 
Had  there  been  a  separate  suspension  vote  as  to  the  beer 
ordinance,  this  member  could  have  defeated  its  passage,  at 
least  for  that  evening ;  but  by  the  course  which  is  adopted 
be  is  compelled  to  aid  by  his  vote  to  suspend  the  passage 
of  an  enactment  he  desires  to  defeat. 

Without  therefore  considering  the  other  causes  assigned, 
ive  hold  that  the  rules  were  not  properly  suspended,  and 
the  judgment  is  reversed. 

Judgment  accordingly. 
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Railway  v.  STRiNeEa. 

1.  The  several  nillngs  in  the  case  of  the  BaUitnore  and  OMo  Railroad  Cbu 

V.  Caty,  28  Ohio  St.  208,  are  reaiBrmed. 

2.  Where,  in  an  action  pending  in  a  state  court,  the  petition  of  the  defend* 

ant  for  the  transfer  of  the  case  to  a  Circuit  Court  of  the  IJoited  States 
is  improperly  overruled,  such  defendaut  is  not  hound,  in  order  to  pre- 
serve his  right  of  removal,  to  disregard  the  overruling  of  his  applica- 
tion, and  proceed  to  perfect  the  transfer  of  the  case ;  but  may,  withoat 
abandoning  such  right,  remain  in  the  state  court,  and  prevent,  if  possi- 
ble, the  prejudicial  effect  of  its  erroneous  ruling,  by  all  the  means^ 
authorized  by  the  laws  of  the  state. 

Erbor  to  the  District  Court  of  Ashland  coanty. 

On  the  2d  day  of  June,  1870,  the  defendant  in  error 
filed  his  petition  in  the  Court  of  Common  Pleas  of  Ash- 
land county,  against  the  Erie  Railway  Company,  to  recover 
damages  for  being  wrongfully  ejected  from  a  passenger 
train  by  the  conductor  of  the  defendants'  train.  He  claimed 
damages  in  the  sum  of  $5,000.  Process  was  issued  and 
duly  served  upon  one  of  the  company's  station  agents. 
On  the  5th  day  of  September  the  plaintiiF  in  error,  being' 
a  corporation  created  and  organized  under  the  laws  of  the 
State  of  New  York,  filed  its  petition,  in  the  ordinary  form, 
to  remove  the  case  for  trial  into  the  Circuit  Court  of  the 
United  States,  and  at  the  same  time  tendered  a  bond,  in 
accordance  with  the  act  of  congress. 

The  defendant  in  error  filed  an  answer  to  this  petition,, 
on  the  12th  day  of  September,  which  is  as  follows : 

"  Now  comes  E.  T.  Stringer,  and  for  answer  to  the  peti- 
tion filed  by  the  defendant  to  remove  this  case  from  this 
couft  to  the  next  Circuit  Court  of  the  United  States  within 
and  for  the  Northern  District  of  Ohio,  says  that  it  is  true, 
as  stated  in  said  petition,  that  the  said  Erie  Railway  Com- 
pany were,  at  the  time  of  the  commencement  this  actioa, 
a  corporation  organized  and  doing  business  under  the  laws 
of  the  State  of  New  York,  and  that  the  matter  in  dispute 
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I>6tw6en  said  Erie  Railway  Company  and  the  said  E.  T. 
Stringer,  exceeds  the  sum  of  (600,  exclusive  of  costs." 

Said  E.  T.  Stringer,  further  answering  said  petition,  says : 
**  That  the  Erie  Railway  Company  is  a  company  of  another 
Atate  than  Ohio,  to  wit,  of  the  State  of  New  York,  and 

that  on  the day  of ,  a.  d.  1870,  said  Erie  Railway 

-Company  did  lease  from  the  Atlantic  and  Great  Western 
Xlailway  Company  the  exclusive  right  to  the  use  and  con- 
trol of  said  road  for  the  term  of years  from  and  after 

i^he  making  of  said  lease ;  that  a  portion  of  the  said  At- 
lantic and  Oreat  Western  Railway,  so  leased  to  the  said 
lErie  Railway  Company  as  aforesaid,  is  in  the  State  of 
Ohio." 

And,  further  answering,  he  says :  "That  at  the  time  of 
the  committing  of  the  grievances  complained  of  by  him  in 
his  petition  filed  in  this  case,  and  for  which  he  has  brought 
-euit,  the  said  Erie  Railway  Company  were  the  lessees  of 
the  Atlantic  and  Great  Western  Railway  Company,  and  as 
^uch  lessees  waived  their  right  to  remove  this  cause  from 
this  court,  as  prayed  for  in  said  petition." 

To  this  answer,  the  plaintiff  in  error  replied  on  the  same 
•day,  as  follows : 

"And  now  comes  the  said  Erie  Railway  Company,  and 
for  replication  to  the  answer  of  the  said  E.  T.  Stringer 
ijays :  It  ought  not  to  be  barred  of  its  right  to  remove  said 
action  to  the  Circuit  Court  of  the  United  States,  as  prayed 
for  in  its  said  petition,  because  it  says  that  it  does  not  run 
and  operate  said  Atlantic  and  Great  Western  Railroad 
under  the  lease  from  the  said  Atlantic  and  Great  Western 
Railroad  Company,  such  as  is  contemplated  by  the  said 
statute,  but  under  a  permission  or  lease  made  and  given 
by  Reuben  Hitchcock,  a  receiver  of  the  said  Atlantic  and 
Great  Western  Railroad  Company,  appointed  by  the  Court 
of  Common  Pleas  of  Summit  county,  Ohio,  and  under  the 
authority  of  the  said  last-named  court,  during  the  pen- 
dency of  a  certain  action  therein  pending,  a  copy  of  which 
lease  or  permit  is  hereto  attached,  marked  ^A,'  and  made 
a  part  hereof;  that  it  runs  and  operates  said  railroad  solely 
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under  and  by  virtue  of  said  instrument,  and  not  other- 
wise ;  that  it  in  no  manner,  by  the  tenor  of  said  instrument, 
waived  its  right  to  have  said  action  removed,  as  prayed 
for,  nor  that  it  in  any  manner  waived  or  lost  its  right 
under  the  lease  to  remove  said  action,  and  it  prays  as  in 
said  petition." 

The  lease  referred  to,  attached  to  this  reply,  bears  date 
February  24,  1870,  and  is  a  contract  between  Reuben 
Hitchcock,  as  the  receiver  of  the  Atlantic  and  Great  West- 
ern Railroad  Company,  setting  forth  that  it  is  made  in 
pursuance  of  an  order  of  the  Court  of  Common  Pleas  of 
Summit  county,  Ohio,  and  an  order  of  the  Supreme  Courts 
of  the  States  of  New  York  and  of  Pennsylvania.  The 
lease,  by  its  terms,  is  to  coutinue  through  the  receivership 
of  said  Hitchcock,  the  lessor,  unless  sooner  put  an  end  to 
by  order  of  the  court,  upon  cause  shown,  and  by  the  terms 
of  the  lease  the  Erie  Railroad  Company,  is  to  maintain  the 
road  in  good  order,  and  operate  it  for  seventy  per  cent,  of 
the  gross  earnings  thereof 

At  the  October  term  of  1870,  the  cause  came  on  to  be 
heard  upon  the  petition  of  the  JCrie  Railway  Company  to 
remove  the  action  to  the  circuit  court,  and  the  following  is 
the  journal  entry  of  the  decision  of  the  court: 

"  This  case  came  on  to  be  heard  upon  a  petition,  answer, 
reply,  and  exhibits,  on  consideration  whereof,  the  court  find 
that  the  petitioner  is  a  citizen  of  the  State  of  New  York^ 
that  the  said  E.  T.  Stringer  is  a  citizen  of  the  State  of  Ohio ; 
that  the  amount  in  controversy  exceeds  $500,  exclusive  of 
costs ;  that  the  said  Atlantic  and  Great  Western  Railway 
Company  is  an  Ohio  corporation,  and  railroad  in  the  State 
of  Ohio,  and  that  the  petitioner  is  in  possession  of  and  run- 
ning and  operating  said  Atlantic  and  Great  Western  Rail- 
road under  the  lease  or  instrument  attached  to  the  replica- 
tion ;  and  therefore  the  court  hold  and  adjudge  that,  by  vir- 
tue of  the  act  of  the  legislature  of  Ohio,  passed  March  19, 
1869,  the  petitioner  waived  its  right  to  remove  said  cause 
to  the  Circuit  Court  of  the  United  States,  and'  refused  to 
allow  the  prayer  of  the  petitioner,  dnd  ordered  the  said 
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petition  to  be  dismissed^  to  which  ruling  of  the  court  the 
said  Erie  Railway  Company  excepted/' 

Afterward,  upon  the  9th  day  of  November,  1870,  and 
after  the  overruling  of  its  petition  for  removal,  the  Erie 
Hallway  Company  filed,  under  protest,  its  answer  to  the 
petition  of  the  defendant  in  error  against  it,  to  which  the 
defendant  in  error  repUed,  and  the  issue  thus  made  up  be- 
tween the  parties  was  twice  tried  by  a  jury,  the  plaintiff  in 
error  having  demanded  a  second  trial  under  the  statute. 

On  the  second  trial,  at  the  March  term,  1871,  the  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  below. 

A  motion  was  made  to  set  aside  the  verdict,  which  was 
overruled  by  the  court,  and  judgment  was  entered  against 
the  plaintiff  in  error,  A  bill  of  exceptions  was  taken  upon 
the  trial,  and  the  evidence  is  set  forth  in  the  record. 

A  petition  in  error  was  filed  in  the  district  court  by  the 
plaintiff  in  error,  and  the  judgment  of  the  court  of  common 
pleas  was  affirmed.  A  petition  in  error  has  been  filed  in 
this  court  to  reverse  the  judgment  of  the  district  court  and 
court  of  common  pleas. 

Among  the  errors  assigned,  both  in  the  district  court  and 
here,  the  plaintiff  in  error  alleges  that  the  court  of  common 
pleas  erred  in  overruling  its  petition  for  removal,  and  in 
proceeding  with  the  action  after  the  filing  of  such  petition. 

8.  BurkCy  for  plaintiff  in  error  : 

On  the  subject  of  removal  from  a  state  to  a  United  States 
court,  see  Insurance  Co,  v.  MorsCy  29  Wall.  446 ;  Railroad 
Co.  V.  Cary^  28  Ohio  St.  208.  As  to  waiver,  the  common 
pleas  lost  all  jurisdiction  in  the  case  after  the  petition  to 
remove  was  filed,  and  its  subsequent  acts  were  void.  19 
WaU.214;  20  Wall.  445. 

John  McSweeney,  for  defendant  in  error. 

BcoTT,  J.  The  plaintiff  in  error  is  a  corporation  created 
solely  by  the  State  of  New  York,  wid  ia  therefore  to  be  re- 
garded as  a  citizen  of  that  state.    And  the  fiict  that  it  is 
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operating  a  railroad  of  another  corporation,  part  of  which 
lies  within  this  state,  under  a  lease  from  the  receiver  of  tlie 
latter  corporation,  does  not  give  it  the  character  of  an  Ohio 
corporation,  or  affect  its  status  as  a  citizen  of  New  York. 
It  was  so  held  by  this  commission  in  the  case  of  the  B.  ^ 
O.  R  jR.  Co.  V.  Cary,  28  Ohio  St.  208.  And  we  see  no  rea- 
son to  doubt  the  correctness  of  the  views  there  expressed, 
and  do  not  hesitate  to  reaffirm  the  doctrine  of  that  case. 
Indeed,  it  would  not  be  otherwise,  even  if  the  plaintiff  in 
error  were  the  absolute  purchaser  of  the  property  and  fran- 
chises which  it  is  now  operating  and  using  as  a  lessee. 
State  V.  Sherman^  22  Ohio  St.  411.  The  laws  of  this  state 
which  authorize  foreign  corporations  to  make  contracts  and 
transact  business  within  their  appropriate  spheres  of  action, 
in  this  state,  do  not  purport  to  create  domestic  corporations, 
but  merely  to  permit  and  regulate  the  action  within  this 
state,  of  existing  foreign  corporations. 

The  plaintiff  in  error,  then,  being  sued  by  a  citizen  of  this 
state,  in  the  Court  of  Common  Pleas  of  Ashland  county^ 
had  a  right,  as  a  citizen  of  another  state  (the  amount  in 
controversy  being  more  than  $500),  to  ask  for  the  removal 
of  the  case  into  the  Circuit  Court  of  the  United  States. 
Such  right  is  clearly  conferred  by  the  judiciary  act  of  con- 
gress of  1789.  Plaintiff  in  error,  in  due  time,  exercised 
this  right,  by  petitioning,  in  due  form,  for  such  removal, 
and  complying  in  all  respects  with  the  requirements  of  the 
act  of  congress  in  that  behalf.  The  court  of  common  pleas 
overruled  the  application  for  removal,  on  the  sole  ground 
that,  by  virtue  of  the  act  of  the  legislature  of  Ohio,  passed 
March  19,  1869,  the  petitioner  had  waived  its  right  to  such 
removal.  The  statutory  provision  referred  to  is  as  follows : 
^'  Provided  that  it  shall  be  regarded  as  one  of  the  condi- 
tions upon  which  a  railroad  company  of  another  state  may 
lease  or  purchase  a  railroad,  the  whole  or  any  part  of  which 
is  in  this  state,  or  make  any  arraugement  for  operating  the 
same,  under* the  provisions  of  this  section,  that  such  rail- 
road company  of  another,  state  thereby  waives  the  right  to 
remove  any  case  from  any  of  the  courts  of  this  state  to  any 
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of  the  courts  of  the  United  States,  or  to  bring  a  suit  in  any 
of  the  courts  of  the  United  States  against  any  citizen  of  this 
state ;  and  a  violation  of  such  condition  shall  operate  as  a 
forfeiture  of  all  rights  acquired  under  such  lease,  purchase^ 
or  arrangement."     66  Ohio  L.  88. 

Was  the  court  of  common  pleas  justified,  by  this  enact- 
ment of  the  state  legislature,  in  refusing  the  request  for  re- 
moval, and  holding  that  the  right  of  removal  had  been 
waived  ? 

The  power  of  a  state  legislature  to  require  a  foreign  cor- 
poration to  waive  or  forego  the  exercise  of  such  right  of 
removal  as  a  condition  on  which  it  is  permitted  to  do  busi- 
ness in  the  state,  has  been  expressly  denied  by  the  Supreme 
Court  of  the  United  States.  That  tribunal  of  last  resort  in 
the  determination  of  the  question,  holds  such  state  legisla- 
Hon  to  be  in  conflict  with  the  constitution  and  laws  of  ^the 
United  States.  Home  Ins.  Co.  v.  Morse^  20  Wall.  445 ;  re- 
.aflumed  in  Doyle  v.  ConL  Ins.  Co.,  4  Otto,  585. 

And,  with  proper  deference,  we  have  followed  and  con- 
formed to  those  decisions  in  the  cases  of  the  Assurance  Co, 
V.  Pierce,  27  Ohio  St.  155,  and  £.  ^  0.  R.  R.  Co.  v.  Cary, 
^upra. 

In  conformity  with  these  precedents,  it  must  be  held  that 
the  court  of  common  pleas  erred  in  finding  and  ruling  that 
the  plaintiff  in  error  had  waived  its  right  of  removal  in  vir- 
tue of  the  state  enactment  on  that  subject. 

Nor  did  the  plaintiff  in  error,  defendant  in  the  court  be- 
low, by  proceeding  in  the  cause  under  protest,  after  its  ap- 
plication for  removal  had  been  overruled,  waive,  or  in  any 
way  lose,  the  right  to  call  in  question  the  further  jurisdic- 
tion of  the  court  of  common  pleas.  HadUy  v.  Dunlap,  10 
Ohio  St.  1. 

A  proper  case  having  been  made  by  defendant  below  for 
the  removal  of  the  cause,  the  court  had  no  discretion  in  the 
premises.  Its  imperative  duty  was  "  to  accept  the  surety 
and  proceed  no  further  in  the  cause  against  the  petitioner.'' 
It  had  no  longer  any  rightful  jurisdiction  of  the  cause. 
Gordon  v.  Longest^  16  Peters,  97. 
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And,  SO  long  as  the  plaintiff  in  error  continued  to  stand 
wpon  and  assert  its  right  of  removal,  and  declined  to  I'ecog- 
nize  the  rightfulness  of  the  jurisdiction  thereafter  improp- 
erly assumed,  all  the  subsequent  orders  and  judgments  of 
the  court,  made  and  entered  in  the  exercise  of  such  assumed 
jurisdiction,  would  be  utterly  invalid  as  against  the  plaintiff 
in  error. 

After  the  overruling  of  the  application  for  removal,  the 
defendant  below  submitted  to  the  further  jurisdiction  of 
the  court  of  common  pleas  involuntarily  and  under  protest. 
And,  after  final  judgment  in  that  court,  it  declined  to  waive 
or  abandon  its  rights  in  that  behalf;  and,  on  the  contrary, 
continued  their  assertion,  by  seeking  the  reversal  of  such 
judgment  in  the  district  court,  on  the  very  ground  of  error 
in  refusing  to  grant  its  application  for  removal. 

And  the  district  court  having  affirmed  the  judgment, 
plaintiff  in  error  is  now  here,  still  demanding  a  reversal  on 
the  same  ground.  There  has,  at  no  time,  been  an  acquies- 
cence,  on  its  part,  in  the  exercise  of  the  jurisdiction  wrong- 
fully assumed  by  the  court  of  common  pleas. 

But  defendant  in  error  now  alleges  that  plahititf  in  error 
failed  and  neglected  to  take  the  necessary  steps  to  effect 
and  perfect  the  removal  of  the  cause  to  the  proper  Circuit 
Court  of  the  United  States,  after  the  overruling  of  its  ap- 
plication for  removal;  and  it  is  claimed  that  such  failnre^ 
and  neglect,  taken  in  connection  with  the  fact  of  its  re- 
maining in  the  court  of  common  pleas,  though  under  pro- 
test, and  demanding  and  exercising  in  that  court  its  statu- 
tory right  to  a  second  trial,  constitute  a  waiver  of  its  right 
to  have  the  cause  transferred  to  the  circuit  court. 

We  know  of  no  case  in  which  it  has  ever  been  held  that 
when  a  petition  for  removal  has  been  improperly  denied, 
the  petitioner  is  bound,  in  order  to  preserve  his  right  of 
removal,  wholly  to  disregard  such  denial  of  his  right,  and 
seek  an  immediate  remedy  through  the  action  of  the  courts- 
of  the  United  States*  On  the  contrary,  a  defendant  in  a 
state  court  may,  without  prejudice  to  his  right,  prevent  the 
injurious  effect  of  its  denial,  if  he  can,  by  all  the  meaua 
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authorized  by  the  laws  of  the  state.  And  when  these 
means  are  exbausted,  without  effect,  and  his  right  has  been 
denied  by  the  highest  tribunal  of  the  state,  he  may  then 
appeal,  by  writ  af  error,  to  the  Supreme  Court  of  the 
United  States,  the  paramount  and  final  arbiter  of  the  ques- 
tion. This  was  the  rery  course  adopted  in  the  case  of 
Gordon  v.  Longesty  aupra.  The  idea  does  not  appear  to 
have  occurred  to  either  court  or  counsel  in  that  case,  that 
the  plaintiff  in  error  had  lost  his  right  to  have  the  case^ 
transferred,  by  going  to  a  trial  in  the  state  court  of  original 
jurisdiction,  or  by  prosecuting  a  writ  of  error  in  the  court 
of  appeals  of  the  state  to  reverae  the  judgment  rendered 
against  him.  The  Supreme  Court  of  the  United  States- 
said  that  the  defendant  might  have  pursued  a  more  sum- 
mary remedy,  but  the  cause  having  come  into  that  coui*t 
through  the  supreme  court  of  the  state,  the  judgment  of 
affirmance  by  that  court  was  reversed,  and  the  cause  re- 
nianded  with  instructions  that  it  should  be  transmitted  to 
the  court  in  which  it  originated,  where  an  allowance  of  the 
petition  for  removal  was  directed  to  be  entered  nunc  pro 
tune.  And  in  Hadley  v.  Dunlapj  supra^  where  the  defend- 
ant's application  for  removal  was  improperly  refused  l>y 
the  court  of  common  pleas,  and  he  thereupon  proceeded  to 
trial,  and  then  took  an  appeal  to  the  district  court  from  the 
decree  rendered  against  him,  and  in  the  latter  court  re- 
newed his  application  for  a  transfer  of  the  case,  the  ques- 
tion made  by  the  renewed  application  was  reserved  for  the 
determination  of  the  supreme  court  It  was  conceded  by 
the  learned  counsel  for  complainants  in  that  case,  that  if 
the  application  for  removal  should  have  been  granted*  by 
the  court  of  common  pleas,  the  defendant  had  not  lost  the 
right  to  demand  such  removal,  by  the  trial  in  the  court 
below,  and  the  appeal  of  the  case  by  the  defendant.  The 
court  was  of  the  same  opinion,  and  ordered  the  case  to  be 
certified  to  the  proper  circuit  court.  In  neither  of  these 
cases  had  the  petitioner  taken  any  steps,  after  the  over- 
ruling of  his  petition,  to  effect  an  actual  transfer  of  the  case. 
In  the  case  of  Hatch  v.  The  Ch.  B.  L  ^  Pacific  R.  B.  Co., 
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€  Blatch.  C.  C.  105,  it  is  said  by  Judge  Blatchford:  «  The 
right  of  the  defendant  to  a  removal  is  not  dependent  on 
the  question  whether  the  state  court  does  or  does  not  make 
an  order  for  the  removal.  If  it  were  so  dependent,  the 
refusal  of  the  state  court  in  a  proper  case  to  make  such  an 
order  would  make  it  impossible  for  the  defendant  to  secure 
the  removal  except  by  carrying  the  suit  through  the  state 
tribunals,  and  then  carrying  it  from  the  highest  state  tri- 
bunal to  the  Supreme  Court  of  the  United  States,  under 
the  26th  section  of  the  judiciary  act  of  1789.  A  defend- 
ant is  not,  however,  where  a  state  court  is  improperly  pro- 
'ceeding  in  a  cause,  in  violation  of  the  12th  section  of  the 
act  of  1789,  restricted  to  such  mode  of  relief.  Where  the 
right  to  remove  a  cause  is  complete,  the  power  of  the  state 
•court,  in  respect  to  the  cause,  is  at  an  end,  and  the  defend- 
ant is  not  obliged  to  follow  the  cause  further  in  any  state 
•court,  either  of  original  or  appellate  jurisdiction.  Kanaase 
V.  Martin f  15  Howard,  198.  If  be  does  all  that  is  neces- 
sary to  secure  a  removal,  then,  whether  the  state  court 
makes  an  order  of  removal  or  not,  he  can  perfect  the  re- 
moval by  entering  in  this  court,  at  the  proper  time,  copies 
of  the  proper  papers,  and  his  appearance,  and  special  bail. 
if  necessary.  When  that  is  done,  the  cause  will  .proceed  in 
this  court." 

This  language  clearly  implies,  that  whilst  a  defendant 
may  disregard  the  refusal  of  the  state  court  to  allow  the 
removal,  and  may  perfect  such  removal  without  an  order 
of  allowance,  yet  that  he  is  not  bound  to  adopt  this  sum- 
mary mode  of  effecting  a  transfer,  and  his  failure  to  do  so 
is  no  waiver  of  his  right  to  call  in  question  the  continuing 
jurisdiction  of  the  state  court. 

We  find  it  unnecessary  to  consider  the  other  errors  as- 
signed in  the  case.  The  judgments  of  both  the  courts 
below  will  be  reversed,  and  the  cause  be  remanded  to  the 
court  of  common  pleas,  with  instructions  to  certify  the  case 
to  the  proper  Circuit  Court  of  the  United  States. 
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Johnson,  C.  J.,  dissenting.  I  most  respectfally  disseni 
from  the  opinion  just  announced  on  two  grounds. 

1.  I  do  not  think  the  plaintiff  in  error,  was  a  citizen  of 
another  state,  and  as  such  entitled  to  a  removal  to  the  Cir* 
cuit  Court  of  the  United  States. 

Although  the  Erie  Railway  Company  w;a8  chartered  by 
the  State  of  New  York,  and  is,  as  to  all  causes  of  action  grow- 
ing out  of  the  exercise  of  all  corporate  powers  conferred 
by  that  state,  "  a  citizen  of  another  state,"  for  the  purposes 
of  a  removal,  yet,  as  the  lessee  of  this  road  and  franchises^ 
of  the  Atlantic  and  Great  Western  Eailroad  Company,  an 
Ohio  corporation,  and  as  to  causes  of  action  growing  out  of 
the  exercise  of  corporate  powers  directly  derived  from  the 
Ohio  laws,  under  said  lease,  I  think  it  stands  in  the  shoes 
of  the  lessor. 

The  reasons  for  this  conclusion  are  given  in  my  dissent 
in  the  B.  ^  O.B.  R.  Co.  v.  Gary,  28  Ohio  St.  216,  and  need 
not  be  repeated. 

Since  that  dissent  was  written,  the  Court  of  Appeals  of 
Virginia  have  unanimously  affirmed  the  doctrine  there^ 
claimed,  and  have  indorsed  that  dissent  with  their  appro- 
val. 

That  court  holds* :  That  "  where  a  railway  company,  in- 
corporated by  another  state,  leases  a  railroad  lying  in  this 
state,  and  operates  it  as  owner,  and  an  injury  occurs  on 
said  road,  the  person  having  a  right  of  action  for  such  in- 
jury may  sue  in  the  courts  of  this  state,  and  such  company 
has  no  right  to  remove  the  suit  to  the  federal  court.  B.  ^ 
O.  B.  jR.  Co.  V.  Wightman  (Va.  L.  J.,  p.  175,  December, 
1877 ;  see  also  McGregor  v.  JErie  B.  W.  Co.  35  N.  J.  (6 
Troom,  115.) 

2.  The  second  ground  of  dissent  is,  that  the  record  shows 
an  abandonment  of  the  purpose  to  remove  the  cause,  and 
a  consent  of  the  company  to  again  submit  the  cause  to  the 
state  court. 

The  record  shows  that,  after  the  petition  and  bond  were 
jfiled,  the  company  utterly  failed  and  neglected  to  perfect 
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the  removal  to  the  circuit  court,  by  filing  copies  of  the  pa- 
pers, as  required  by  act  of  congress  ;  and  after  the  time  had 
elupsed  for  so  doing,  waived  its  right  to  such  removal  by  a 
trial  of  the  case  without  objection. 

That  a  party  possesses  the  power  to  abandon  his  purpose 
to  remove  his  cause,  after  petition  and  bond  filed,  either  by 
ik  withdrawal  of  the  papers  filed  for  that  purpose,  or  other- 
wise, can  not  be  successfully  disputed. 

That  he  possesses  equal  power  to  waive  his  right  in  an 
action  pending,  as  well  after  he  has  filed  his  petition  and 
bond  for  a  removal  as  before^  seems  to  me  to  be  too  clear 
for  argument. 

It  is  a  personal  right,  which  may  be  waived  as  each  case 
arises,  at  the  option  of  the  non-resident  citizen. 

This  was  expressly  decided  in  Insurance  Company  v. 
Morse,  20  Wall.  451,  where  it  was  held  that  a  general  waiver 
in  advance,  by  a  citizen  of  another  state,  of  his  right  of 
removal  was  void ;  yet  "  in  a  civil  case  he  may  submit  his 
particular  suit  by  his  own  consent  to  an  arbitration, 
or  to  the  decision  of  a  single  judge.  So  he  may  omit  to 
exercise  his  right  to  remove  his  suit  to  a  federal  tribunal 
^8  often  as  he  sees  fit  in  each  recurring  case.  In  these  as- 
pects any  citizen  may,  no  doubt,  waive  the  rights  to  which 
he  is  entitled." 

In  Home  Ins.  Co.  v.  Curtis,  82  Mich.  402,  the  defendant, 
a  foreign  corporation,  on  the  20th  of  December,  1873,  filed 
a  petition  and  bond  for  a  removal  in  proper  form,  but  made 
no  motion  for  a  removal,  nor  called  the  attention  of  the 
-court  to  the  fact.  November  24,  1874,  the  parties  went 
to  trial  without  objection,  and  without  questioning  the 
jurisdiction  of  the  state  court.  It  was  held,  all  the 
judges  concurring,  that  "whatever  rights  the  company 
may  have  had  upon  the  filing  of  the  bond  and  peti- 
tion, it  could  waive^  and  it  certainly,  under  the  circum- 
stances of  this  case,  must  be  considered  as  having  waived 
them." 

*^  The  company  oould  not  go  to  trial  upon  the  merits 
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take  its  chaDcee  upon  the  result,  and  afterward  quoatioii 
the  jurisdiction  of  the  court." 

So  in  The  Hanover  Nat.  Bank  v.  Smithy  18  Blackford,  it 
VTBB  expressly  held  that  a  party  may  waive  the  right  of  re- 
moval in  a  particular  suit,  either  by  agreement  or  by  coa* 
duct,  which  is  equivalent  to  a  waiver.  ' 

That  a  party  can  waive  his  right  to  a  removal,  as  well 
<flier  as  before  the  filing  of  his  petition  and  bond,  has  beea 
settled  by  the  unanimous  decision  of  this  court  in  the  case 
o{  Pollock  V.  Cohen,  in  which  the  opinion  is  now  being  pre- 
pared, and  will  soon  be  reported. 

In  that  case,  the  plaintiff,  after  his  petition  and  bond  in 
due  form  had  been  filed,  his  motion  overruled,  and  his  ex- 
ception entered,  proceeded  to  trial  without  further  objec- 
tion, which  resulted  in  a  verdict  and  judgment  against  him. 

He  took  the  case  on  error  to  the  district  court,  but,  in 
Assigning  his  errors,  omitted  to  assujn  the  overruling  of  the 
motion  to  remove  as  error.  On  error  to  this  court,  it  is  held, 
that  by  his  omission  he  waived  the  error,  and  must  be 
deeiped  to  have  waived  his  right  of  removal. 

As  the  facts  in  the  case  at  bar  make  a  much  stronger  case 
of  waiver  than  that  of  Pollock  v.  Cohen,  I  am  unable  to  see 
how  the  two  cases  can  be  reconciled.  That  there  was  a 
waiver  in  this  case,  and  a  full  consent  to  a  final  trial  in  the 
common  pleas,  is  conclusively  shown  by  the  record.  The 
action  was  commenced  June  2,  1870.  The  petition  and 
bond  for  removal  were  filed  September  6, 1870. 

By  the  weight  of  authority  no  action  or  order  of  the  state 
court  is  required  to  perfect  his  right  to  a  removal,  and 
without  such  action  the  company  might  have  filed  the 
transcript  in  the  circuit  court,  and  thus  perfected  a  trans- 
fer of  the  case.  It  could  have  done  this,  even  if  the  court 
had  refused  to  order  a  removal. 

At  the  October  term,  1870,  the  order  of -removal  was  re- 
fused, and  exception  was  iKited. 

The  bond  which  was  filed  with  the  petition,  September 
^th,  was  conditioned  that  the  oampuiy  would,  ^n  ^  ib^uae 
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the  first  day  of  the  next  session  of  the  circuit  court,  file 
therein  copies  of  the  papers,  as  required  by  the  act  of 
congress. 

The  next  session  of  the  Circuit  Court  for  the  Northern 
District  of  Ohio  commenced  on  the  1st  Tuesday  of  Octo- 
ber, the  next  on  the  Ist  Tuesday  of  January,  and  the  next 
on  the  first  Tuesday  of  April.  The  case  was  finally  tried 
April  26,  1871,  so  that  three  terms  had  passed. 

November  9, 1870,  an  answer  was  filed,  under  protest^ 
and  issue  joined. 

At  the  December  term,  1870,  without  objection,  the  com- 
pany, being  represented  by  counsel,  and  defending,  the  case 
was  tried  to  a  jury  resulting  in  a  verdict  and  judgment  for 
plaintiff. 

The  defendant  demanded  and  was  allowed  a  second  trial 
under  the. statute  upon  giving  the  required  undertaking. 

This  was  given  January  17,  1871,  and  the  case  was  agaii^ 
placed  on  the  trial  docket. 

At  the  March  term,  1871,  to  wit,  April  26, 1871,  which 
was  more  than  seven  mouths  after  petition  for  removal  was- 
filed,  and  after  three  next  sessions  of  the  circuit  court  had  com- 
menced, without  the  transcript  and  copies  being  filed  in  the: 
circuit  court,  the  case  was  again  tried,  without  objection^ 
the  defendant  being  present  and  defending,  which  resulted 
in  a  second  judgment  for  plaintiff. 

A  motion  for  a  new  trial  was  made  on  several  grounds^ 
but  neither  in  that  motion,  nor  in  arrest  of  judgment^  was  any 
objection  made  to  the  jurisdiction  of  the  court. 

The  motion  was  overruled,  and  a  bill  of  exceptions  taken 
on  the  causes  assigned  in  the  motion,  but  no  motion  in  ar- 
rest of  judgment  was  filed. 

Error  was  prosecuted  in  the  district  court,  where  one 
of  the  causes  assigned  was  that  the  common  pleas  erred  in 
refusing  to  grant  a  removal. 

Since  the  case  came  into  this  court,  the  defendant  in. 
error  has  tiled  an  answer,  showing  that  no  papers  were 
ever  filed  in  the  Circuit  Court  of  the  United  States. 
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Here  we  have  unmistakable  evidence  of  waiver.  The 
time  for  transfer  had  elapsed,  when  the  second  trial  was 
obtained  at  the  request  of  the  company.  The  condition 
of  the  bond  it  had  given  had  been  broken  by  neglect  or 
failure,  intentional  as  we  must  infer,  to  perfect  the  trans- 
fer. 

Until  the  papers  were  filed  in  the  circuit  court,  that 
court  had  no  jurisdiction,  except  by  certiorari^  or  other  pro- 
cess, on  motion  of  the  company  to  compel  the  clerk  of  the 
common  pleas  to  certify  up  the  papers. 

The  case  was  not  then  in  the  circuit  court.  Its  jurisdic- 
tion had  not  attached.  The  company  had  abandoned,  for 
the  time  being  at  least,  the  intention  to  remove,  and  had 
concluded  to  take  its  chances  in  the  state  court.  As  was 
said  in  32  Michigan,  before  cited,  it  could  not  ^^  take  its 
chances  on  the  result  and  afterward  question  the  jurisdic- 
tion." 

The  act  of  congress  provides  that,  after  petition  and 
bond  are  filed,  the  state  court  can  proceed  no  further  in  the 
cause. 

This  is  a  provision  in  favor  of  the  party  seeking  the 
removal.  It  is  personal  to  him,  and  does  not  divest  the 
state  court  of  jurisdiction  over  the  subject-matter,  but  only 
over  the  person  at  his  election. 

It  is  said  that,  after  petition  and  bond  filed,  all  further 
proceedings  of  the  state  court  are  coram  non  judice  and 
void.  Numerous  decisions  may  be  cited  to  this  effect 
Is  it  true,  in  an  unqualified  sense  ? 

The  opinion  of  the  majority  concedes  that  it  is  not,  when 
stress  is  laid  on  the  fact  that  the  company  saved  its  rights 
by  answering  under  protest,  and  by  assigning  for  error  in 
the  district  court  the  order  of  the  common  pleas  refusing  a 
removal.  If  all  subsequent  proceedings  were  coram  non 
judice,  and  void,  no  exception  is  necessary.  If  the  court 
lias  no  further  power,  and  if,  as  some  of  the  dicta  are,  that 
"  consent  can  not  give  jurisdiction,"  then  all  further  pro- 
YOL.  xxxii — 81 
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ceedings  are  void,  whether  under  protest,  or  objection,  or 
by  consent.  The  court  had  jurisdiction  over  the  subject 
matter.  It  is  not  within  the  power  of  congress  to  di- 
vest it  of  this,  but  only  of  jurisdiction  over  the  per- 
son, and  that  only  at  his  option.  Had  the  company 
complied  with  the  act  of  congress,  and  filed  copies  of 
the  papers  in  the  circuit,  I  concede  the  state  court  would 
have  been  completely  ousted  of  all  jurisdiction.  Until 
that  was  done  the  jurisdiction  of  the  circuit  court  did 
not  attach.     That  is  conceded. 

But,  according  to  the  logic  of  the  majority,  the  case  is 
out  of  the  state  court,  but  not  in  the  circuit  court !  Where 
is  it? 

I  concede  also,  that  if  a  party,  after  removal  is  refused,' 
stands  on  his  rights,  and  continues  to  contest  the  case  in 
the  state  court,  and  does  not  waive  the  question  of  juris- 
diction, hje  may,  after  trial  and  final  judgment,  prosecute 
error  on  that  ground.  In  such  case  he  can  have  ample 
protection — either  the  state  or  federal  courts.  What  I 
deny  is,  that  he  can  speculate  on  his  chances,  after  fil- 
ing his  petition  and  bond,  by  going  to  trial  without  ob- 
jection, after  he  has  failed  to  transfer  the  case,  and  if  he 
gets  defeated,  then  object  to  the  jurisdiction  of  the  court; 
but  if  he  succeeds,  insist  on  such  jurisdiction. 

To  have  the  benefit  of  the  act  of  congress  he  should 
comply  with  its  provisions,  as  he  is  free  to  do,  whatever 
the  state  court  does,  and  in  defiance  of  any  order  it  may 
make. 

Much  stress  is  laid  on  certain  decisions,  where  the  point 
now  under  discussion  was  not  raised  or  considered,  as  to 
the  effect,  that  after  petition  and  bond  for  a  removal  have 
been  filed,  all  further  proceedings  are  coram  judice,  and,  as  is 
said  here,  "  utterly  invalid." 

While  this  may  be,  and  probably  is  so,  where  a  party 
stands  on  his  rights,  and  complies  with  the  conditions  pre- 
scribed by  the  act  of  congress,  it  can  not  be  true  in  case  of 
a  waiver  of  the  right  to  remove. 
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The  case  of  Hadley  v.  Dunlap,  10  Ohio  St.  1,  is  a  unani- 
mous decision  of  the  supreme  court  directly  in  conflict 
with  this  theory.  In  that  case,  the  petition  and  bond 
for  a  removal  was  filed  by  the  defendant,  and  the  motion 
for  such  removal  was  overruled.  After  this,  he  answered 
to  the  merits  reserving  his  right  of  removal.  Upon  final 
trial  judgment  was  rendered  on  the  merits,  against  the 
defendant.  He  appealed  to  the  district  court,  and  there 
renewed  his  motion  for  a  removal,  and  the  whole  case  was 
reserved  for  decision  in  the  supreme  court. 

The  syllabus,  on  that  point  is:  "Where  an .  application 
for  the  removal  of  a  cause  has  been  improperly  overruled 
by  the  court  of  common  pleas,  such  error  does  not  affect  the 
jurisdiction  of  the  court  of  common  pleas  so  as  to  render  its 
judgment  in  the  case  void.  But  the  application,  if  renewed 
in  the  district  court  upon  appeal,  should  be  granted." 

In  considering  this  point,  the  learned  judge  who  deliv- 
ered the  opinion  (Scott,  J.)  vigorously  combats  the  doctrine 
laid  down  in  Gordon  v.  Longest^  16  Peters,  97  (much  relied 
on  in  this  case),  "  that  every  step  subsequently  taken  in  the 
exercise  of  jurisdiction  is  coram  nonjudiceJ*  He  says:  "If 
we  are  to  understand  from  this  expression  that  where  a 
state  court  erroneously  declines  to  certify  a  cause,  and  pro- 
ceeds to  trial  and  final  judgment  therein,  such  judgment  is 
not  merely  voidable  for  error,  but  absolutely  void  for  want  of 
jurisdiction,  it  would  seem  to  follow  that  no  attempted  ap- 
peal from  such  void  judgment  could  confer  jurisdiction  on  the 
district  court,  and  for  want  thereof  we  would  only  direct 
the  case  to  be  stricken  from  the  docket.  .  .  .  But  as 
the  court  of  common  pleas  had  unquestioned  jurisdiction, 
both  of  the  parties  and  the  subject-matter  of  this  contro- 
versy, prior  to  and  at  the  time  when  the  defendants  moved 
the  court  that  it  might  certify  it  to  the  federal  court, 
we  do  not  think  that  an  error  of  judgment  in  overruling  the 
motion  could  oust  the  jurisdiction  of  the  courts 

Again,  "  Full  jurisdiction  having  once  attached,  it  must 
be  held  to  continue  until  the  case  is  disposed  'of,  either  by 
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certificate  or  final  judgment  or  decree,  however  erroneously 
it  may  have  been  exercised." 

This  is  an  emphatic  authority  that  such  subsequent  pro- 
ceedingsby  the  state  court  are  merely  voidable^  and  not  "  ut- 
terly invalid." 

In  Ejppinger  v.  Insurance  Co.j  4  Am.  Law  Record,  585, 
the  view  now  contended  for  was  directly  affirmed. 

That  was  a  decision  of  Judge  Welker  (concurred  in,  it 
is  said,  by  Justice  Swayne),  in  the  Circuit  Court  for  the 
Northern  District  of  Ohio.  Two  efforts  at  removal  were 
made.  Of  the  first  it  is  said,  speaking  of  the  eftect  of 
a  failure  to  file  copies  of  the  papers  in  the  circuit  court : 
"It  would  seem  from  the  fact  that  the  defendant,  after 
having  filed  the  first  petition  for  removal,  failed  to  file 
copies  of  the  process,  etc.,  in  this  court,  and  filed  an  an- 
swer in  the  state  court,  and  then  went  to  trial  on  the  issue 
made,  as  well  as  the  filing  of  a  subsequent  petition,  affi- 
davit, etc.,  for  removal,  in  1874,  that  it  had  waived  any 
right  to  fie  the  papei^s  under  that  petition^* 

The  second  petition  for  removal  was  filed  February  23, 
1874.  The  first  day  of  the  next  session  of  the  circuit  court 
was  April  7, 1874,  and  copies  of  the  proper  papers  were  not 
filed  until  August  26, 1875.  After  this  •  petition  was  filed, 
and  the  transfer  refused  by  the  state  court,  the  parties  pro- 
ceeded to  trial,  and  judgment  was  rendered  on  a  verdict 
against  the  party  seeking  a  removal.  On  error  to  the 
district  court,  this  judgment  was  reversed,  and  then  the 
common  pleas  granted  the  order  for  removal,  after  which 
copies  of  the  proper  papers  were  filed  in  the  circuit  court. 
On  a  motion  in  the  circuit  court  to  dismiss  the  action. 
Judge  Welker  held  that  it  was  the  duty  of  the  party  to 
comply  with  the  act  of  congress,  by  filing  such  papers,  re- 
gardless of  the  action  of  the  state  court ;  and,  by  the  fail- 
ure to  file  the  papers  in  time,  the  circuit  court  did  not  ob- 
tain jurisdiction,  and  therefore  struck  the  case  from  the 
docket. 

Here  the  court  of  common  pleas,  as  in  the  case  at  bar, 
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refused  to  order  a  removal,  and  proceeded  to  trial  and  final 
judgment  against  the  party  moving  for  a  transfer.  The 
cases  are  also  alike  in  the  fact  that  no  steps  were  taken  to 
transfer  the  case  by  filing  the  papers  in  the  circuit  court. 

It  settles  the  proposition  that  the  party  must  comply 
with  the  act  of  congress  before  the  case  is  transferred  from 
the  jurisdiction  of  the  state  court. 

Most  of  the  cases  relied  on  in  support  of  the  opinion  in 
this  case  simply  decide  that,  the  right  to  have  the  case  removed 
is  perfected  by  filing  the  petition  and  proper  security,  not 
that  the  case  is  actually  removed. 

The  first  step  to  a  removal  is  to  file  the  petition  and  bond. 
This  is  a  condition  precedent  to  the  removal^  and  not  a  re- 
moval. The  removal  consists  in  filing  the  papers  in  the 
circuit  court.  A  party  may  perform  the  condition  pre- 
cedent, may  perfect  his  right,  and  still  not  exercise  it  after 
all.  After  the  right  to  a  removal  is  perfected,  the  state 
court  is  to  proceed  no  farther  without  the  assent  of  the 
mover;  but  when  it  appears  no  removal  has  taken  place 
within  the  proper  time,  the  presumption  is  that  the  party 
has  abandoned  the  removal. 

In  Insurance  Co,  v.  Dunn,  19  Wall.  214,  the  transfer  was 
completed,  and  the  case  was  on  the  docket  of  the  circuit 
court,  and  stress  is  laid  on  that  fact.  It  is  said :  "  The 
cause  was  out  of  the  common  pleas,  -and  in  the  circuit 
cotirt.^^  Again,  "  The  conditions  precedent  having  been 
complied  with,  the  act  of  congress  expressly  required  the 
state  court  *  to  proceed  no  further  in  the  suit.' ''  Again, 
"  It  is  not  denied  that  the  requirements  of  the  act  of  con- 
gress have  been  fully  complied  with." 

In  Dart  v.  McKinney,  9  Blatchf,  359 ;  Fish  v.  The  Unioji 
P.  B.  Jt.  Co.j  8  Blatchf.  299;  Dennistown  v.  Draper,  5 
Blatchf.  336;  Osgood  v.  CA.,  D.  ^  V.  R.  Jt.  Co.,  6  Bissell, 
332;  Ellerman  v.  The  JV.  0.,  M.  ^  T.  Jt.  B.  Co.,  2  Wood, 
120 ;  French  v.  Jlay,  22  Wall.  250,  and  several  other  cases 
we  have  examined,  where  the  doctrine  relied  on,  "  that  all 
proceedings  subsequent  to  the  petition  and  bond  are  coram 
non  judice,"  were  cases  which  had  been  actually  transferred. 
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It  is  conceded  that  in  such  cases  the  jurisdiction  of  the 
state  court  is  ousted. 

Our  claim  is,  that  when  the  conditions  for  removal  have 
not  been  fully  complied  with  by  tiling  copies  of  the  papers  in 
the  circuit  court  within  the  time  fixed,  the  proceedings  in  the 
state  court  are  only  suspended,  and  may  be  resumed  again 
by  consent  of  the  party  moving,  or,  as  I  think,  it  may  be 
resumed  without  his  consent,  after  it  is  made  to  appear  that 
the  cause  has  not  been  transferred. 

I  fully  agree  with  the  opinion,  that  "so  long  as  the 
plaintiff  in  error  continued  to  stand  upon  and  assert  its 
right  of  removal,  ...  all  subsequent  proceedings  were 
utterly  invalid.'*  But  it  is  denied  that,  in  this  case,  the 
plaintiff  in  error  "  continued  to  stand  upon  and  assert  itB 
rights."  The  record  shows  it  had  slept  upon  its  rights  for 
several  months  instead  of  standing  on  them  with  due  dili- 
gence. 

I  am  aware  that  numerous  dicta,  and  general  remarks  of 
eminent  judges,  may  be  cited  in  support  of  the  propositions, 
that  all  proceedings  of  the  state  court,  after  petition  and 
bond  are  filed  for  a  removal,  are  "  coram  non  jiidice  and 
void,"  "  utterly  invalid,"  etc.,  and  that  "  consent  can  not 
give  jurisdiction "  (per  Swayne,  J.,  19  Howard,  224) ;  but 
it  is  believed  no  carefully  adjudicated  case  can  be  found, 
where  the  point,  now  under  consideration,  was  decided,  that 
supports  the  opinion  in  this  case. 

That  consent  can  not  give  jurisdiction  over  the  subject- 
matter  is  obvious,  but  when  that  axiom  is  applied  to  the 
person  of  a  litigant,  in  a  court  having  complete  authority  to 
hear  and  determine  the  subject-matter,  it  is  a  gross  misappli- 
cation of  an  admitted  principle,  which  is  not  only  unsup- 
ported by  authority,  but  in  violation  of  both  principle  and 
authority. 

All  know  how  unsafe  it  is  to  rely  on  general  remarks 
found  in  reported  cases,  not  necessary  to  the  decision  of  the 
point.  Such  generalities  are  dangerous  guides,  and  likely 
to  mislead.  It  is  only  when  the  case  in  hand  requires  that 
the  judicial  mind  shall  be  concentrated  on  a  given  point. 
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that  its  conclusions  should  be  adopted  as  evidence  of  the 
law,  or  be  entitled  to  weight. 

It  is  better  to  be  guided  by  the  certain  light  of  sound  legal 
principles,  aided  by  reason  and  authority,  if  we  wish  to 
reach  a  correct  conclusion. 

Note. — Since  the  foregoiog  dissent  was  written,  the  supreme  court  has, 
in  the  case  of  the  P.  R.  R.  Co.  v.  Peoples  (31  Ohio  St.  587),  fully  afBrmed  the 
principle,  that  a  foreign  corporation  operating  a  railroad  in  Ohio,  under  the 
laws  of  this  state,  derives  all  its  powers  and  franchises  to  do  so  from  Ohio 
laws,  and  is,  as  to  all  acts  done  under  such  powers  and  franchises,  a  domesUc 
and  not  a  foreign  corporation.  The  opinion  in  that  case  fully  sustains  con- 
clusions reached  in  the  dissent  in  case  of  the  B,  J-  O.  R.  R.  Co.  v.  Gary, 
supr<L 

AsHBUBN,  J.,  also  dissented. 


The  Stats  of  Ohio  bx  rel.  t;.  Farmer's  Colleob. 

1.  A  corporation  may  forfeit  its  charter  through  neglect  or  ahuse  of  ita 

franchises;  hut  a  forfeitbre  is  not  allowed,  except  under  express  limita- 
tion of  the  charter,  unless  a  plain  ahuse  or  neglect  of  power,  hy  which 
the  corporation  fails  to  fdlflll  the  design  of  its  creation,  is  shown. 

2.  Where  a  charter  for  a  college  was  granted,  and  the  object  of  the  corpo- 

ration, as  evinced  by  legislative  acts  in  regard  to  the  institution,  was  to 
create  "an  institution  of  learning,"  in  which  there  should  be  "a  pro- 
fessorship of  agriculture,"  but  the  general  course  of  instruction  was  to  be 
controlled  by  the  trustees.  Held^  That  so  long  as  the  trustees  maintain 
under  the  charter  an  institution  of  learning,  with  a  professor  of  agri- 
culture and  other  competent  instructors  for  a  preparatory  and  liberal 
elective  course  of  classical,  scientific,  and  agricultural  education,  and 
the  general  design  of  the  institution  is  being  faithfully  accomplished  by 
them  to  the  best  of  their  ability,  the  fhinchise  to  be  a  corporation  will 
not  be  regarded  as  forfeited  to  the  state,  merely  because  of  a  partial  do* 
cay  of  the  agricultural  department,  caused  by  students  refusing  to  take 
that  special  course  of  instruction. 

Quo  Warranto. 

The  case  is  sufficiently  stated  in  th,e  opinion. 
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Cary  ^  Morton^  for  the  relator : 

The  grant  of  a  charter  to,  and  its  acceptance  by,  a  pri- 
vate corporation,  constitutes  a  contract  between  the  state 
and  such  corporation ;  the  consideration  consisting,  on  the 
one  part,  of  special  immunities  and  privileges  not  otherwise 
secured,  and,  on  the  other,  of  the  services  supposed  to  be 
rendered  to  the  public,  without  which  no  acts  of  incorpo- 
ration ought  ever  to  be  passed.  Angel  &  Ames  on  Corpo- 
rations, §§  13  and  81 ;  Fiqua  Br,  Bank  v.  Kiioup,  16  IIow. 
369 ;  JDodge  v.  Woolsey,  18  How.  331 ;  Mech.  and  Traders' 
Bank  v.  Debolt,  18  How.  380 ;  Jefferson  Br.  Bank  v.  Skelly, 
1  Black.  436 ;  Matheny  v.  Golden,  5  Ohio  St.  361. 

Neglect  or  abuse  of  its  franchises  constitute  a  breach  of 
this  contract,  as  a  failure  of  consideration,  of  which  the 
state  may  take  advantage  to  rescind  by  proceedings  in  quo 
warranto.  Angel  &  Ames  on  Corporations,  §§  774  and 
776,  and  numerous  authorities  there  cited. 

Hoadly,  Johnston  ^  Colston ,  for  defendant : 

I.  Forfeitures,  such  as  here  sought  to  be  enforced,  are 
not  favored  by  the  courts.  High  on  Extraordinary  Reme- 
dies, §  649 ;  State  v.  Commercial  Bank  of  Cincinnati,  10  Ohio, 
639 ;  People  v.  Kingston  and  Middleton  Turnpike  Co.,  23 
Wend.  211 ;  In  re  tranklin  Telegraph  Co.,  119  Mass.  448. 

II.  Non-user  of  its  franchises  by  a  corporation  is  no 
ground  for  forfeiture,  unless  the  omission  has  been  willful 
and  persistent.  Angell  &  Ames  on  Corporations,  §  776 ; 
High  on  Extraordinary  Remedies,  §§  648,  667 ;  State  v,  Ur- 
hana  and  Champaign  Mut.  Ins.  Co.,  14  Ohio,  11  ;  State  v. 
Seneca  County  Bank,  5  Ohio  St.  176,  178;  State  \.  Central 
Ohio  Mut.  Bel.  Association,  29  Ohio  St.  405,  407;  Mumma  v. 
Potomac  Co.,  8  Peters,  281 ;  People  v.  Washington  and  War- 
ren Bank,  6  Cowen,  216 ;  People  v.  Bank  of  Hudson,  6 
Cowen,  217  ;  Commonwealth  v.  Commercial  Bank,  28  Penu. 
St.  389. 

III.  The  facts  of  this  case  show  that  such  non-user  as 
has  been  proved  was  unavoidable. 

IV.  A  judgment  of  forfeiture  will  not  be  ordered  if 
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there  be  any  other  remedy  for  the  grievance  complained  of. 
High  on  Ex.  Rem.  649 ;  Williams  v.  Pres.  Churchy  1  Ohio 
St.  478. 

Day,  J.  The  proceeding  is  upon  an  information  in  the 
nature  of  a  quo  warranto^  by  the  state,  on  the  relation  of 
the  attorney-general,  against -the  Farmer's  College  of  Ham- 
ilton county.  The  defendant  is  a  corporation  created  by 
the  state.  The  object  of  the  proceeding  is  to  forfeit,  or  to 
recover  back  to  the  state,  the  franchise  of  the  defendant  to 
be  a  corporation.  The  grounds  upon  which  this  is  claimed 
are  the  nou-user  and  mis-user  of  its  corporate  powers. 

It  is  well  settled  to  be  a  tacit  condition  of  a  grant  of  in- 
corporation, that  the  grantees  shall  act  up  to  the  end  or 
design  for  which  they  were  incorporated;  and  hence, 
through  neglect  or  abuse  of  its  franchises,  a  corporation 
may  forfeit  its  charter  as  for  condition  broken,  or  for  breach 
of  trust.    A.  &  A.  on  Corp.,  §  774. 

Courts,  however,  proceed  with  extreme  caution  in  pro- 
ceedings which  have  for  their  object  the  forfeiture  of  cor- 
porate franchises,  and  such  forfeitures  are  not  to  be  allowed, 
except  under  express  limitation  of  the  charter,  or  for  a 
plain  abuse  of  power,  by  which  the  corporation  fails  to 
fulfill  the  design  and  purpose  of  its  organization.  State  v. 
Commercial  Bavk^  10  Ohio,  535. 

Keeping  in  view  these  controlling  principles  of  the  case, 
we  must,  then,  first  look  to  the  charter  of  the  corporation 
to  find  the  object  of  its  creation ;  and  then  examine  the 
evidence  to  see  if  it  has  in  fact  complied  with  the  condi- 
tions or  purpose  of  its  creation. 

The  corporation  was  created  by  a  special  act  of  the  gen- 
eral assembly,  passed  February  23,  1846  (44  Ohio  L.  L, 
163).  Section  5  of  the  act  declares  that  "  the  object  of  the 
association  shall  be  to  direct  and  cultivate  the  minds  of  the 
students  in  a  thorough  and  scientific  course  of  studies,  par- 
ticularly adapted  to  agricultural  pursuits ;"  and  section  9 
authorizes  the  trustees  of  the  association,  "  with  the  appro- 
bation of  the  instructor,"  to  establish  a  course  of  studies, 
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and  to  isBae  ^'  certificates  or  diplomas,  under  the  corporate 
seal,  to  such  students  as  they  may  deem  worthy  of  such 
honor.'' 

It  would  seem,  then,  that  the  original  object  of  the  in- 
stitution was  not  so  much  to  train  students  in  the  art  of 
practical  farming  as  it  was  to  cultivate  their  minds  by  a 
thorough  course  of  studies,  scientific  and  otherwise,  par- 
ticularly adapted  to  agriculture.  It  would  be  difiicult  to 
fix  the  proper  limits  of  such  a  course  of  mental  culture, 
short  of  an  ordinary  collegiate  course;  for  the  studies  of  a 
full  collegiate  course  are  either  adapted,  to  some  extent,  to 
agricultural  pursuits,  or  are  aids  to  the  pursuit  of  those 
which  are  so  adapted.  Even  the  study  of  the  classic  lan- 
guages could  not  be  ignored  as  useless,  for  a  knowledge  of 
those  languages  is  an  aid  to  an  understanding  of  the  terms 
employed  in  the  sciences  which  are  directly  applicable  to 
agricultural  pursuits. 

That  the  powers  of  the  corporation  might  be  ample  to 
meet  either  the  full  design  of  its  original  creation,  or  to 
modify  and  enlarge  its  purposes,  the  general  assembly,  at 
its  next  session  (45  Ohio  L.  L.  67),  passed  an  act,  which 
provided  as  follows : 

^'  That  the  trustees  of  the  Farmers'  College,  Hamilton 
county,  be,  and  they  are  hereby,  authorized  and  empow- 
ered to  establish  such  number  of  professorships,  in  connec- 
tion with  said  institution,  one  of  which  shall  be  a  professor 
of  agriculture,  as  they  may,  from  time  to  time,  deem  con- 
ducive to  the  interests  and  welfare  of  the  institution." 

The  act  further  provided  for  the  raising  of  funds,  by 
scholarships,  "  to  aid  in  creating  a  professorship  of  agri- 
culture in  said  college,  or  any  other  professorship  to  be  cre- 
ated in  connection  with  said  institution." 

It  is  apparent,  from  these  two  acts  of  the  legislature,  that 
the  object  sought  by  the  creation  of.  the  corporation,  was 
the  education  of  students,  to  be  more  or  less  special  or  lib- 
eral, as  in  the  judgment  of  the  trustees  would  be  most  con- 
ducive to  the  welfare  of  the  institution,  and  that  there 
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should  ever  be  connected  with  the  institution,  as  a  specialty, 
a  professorship  for  the  promotion  of  scientific  agriculture. 

An  endowment  fund  was  raised,  and  the  corporation  be- 
came the  owner  of  an  existing  popular  private  educational 
institution,  from  which  the  incorporated  enterprise  orig- 
inated. A  liberal  course  of  classical,  mathematical,  and 
scientific  studies  was  prescribed,  and  the  institution  was  so 
well  managed  that  over  three  hundred  pupils  were  enrolled 
on  the  annual  catalogue  of  1853. 

About  this  time  an  additional  fund  was  raised,  by  means 
of  which  an  experimental  farm  was  added  to  the  grounds 
of  the  institution,  to  afford  facilities  for  instruction  in  prac- 
tical as  well  as  scientific  agriculture  and  horticulture.  A 
special  course  was  adopted  for  the  farm  department; 
but  this  course,  like  the  other  courses  prescribed,  was  an 
optional  one. 

The  institution  flourished  for  a  number  of  years,  but  for 
want  of  suflicient  funds  and  other  causes,  at  length  began 
to  decline.  In  this  condition  of  its  affairs,  the  general  as- 
sembly passed  an  act,  April  6, 1866  (63  Ohio  L.  211),  au- 
thorizing the  sale  of  the  farm,  with  the  extensive  college 
improvements  thereon,  for  the  purpose,  as  expressed  in  the 
act,  to  support  and  maintain  the  college.  The  farm  was 
sold  and  a  large  endowment  fund  was  realized  thereby,  so 
that  the  college  now  has  over  $60,000  as  a  permanent  fund, 
from  which  it  derived  an  annual  income  of  about  $4,000. 

After  the  sale  of  the  farm,  the  main  college  edifice,  with 
about  seven  acres  of  ground,  part  of  the  chemical  and 
philosophical  apparatus,  and  the  college  and  society  libra- 
ries remained ;  and  the  school  was  continued,  to  the  best 
ability  of  those  controlling  the  institution. 

Unfortunately  for  the  prosperity  of  the  institution,  a  di- 
vision of  sentiment  arose  among  the  stockholders,  as  to 
whether  the  institution  should  be  continued,  or  the  aftairs 
of  the  corporation  be  closed  and  the  assets  distributed 
among  the  stockholders. 

At  the  election  of  directors  or  trustees,  in  1870,  two  boards 
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were  elected,  and  the  board  opposed  to  the  continuance  of 
the  college  obtained  possession,  and  the  school  was  closed. 

After  a  litigation  during  three  years,  this  board  was 
ousted  by  legal  proceedings,  and  the  friends  of  the  college 
obtained  possession  and  control  of  the  institution.  Some 
vacillation  as  to  the  course  to  be  pursued  intervened,  but 
the  school  was  soon  opened  again,  and  continued  to  the 
present  time.  It  now  has  an  attendance  of  about  seventy 
pupils,  distributed  through  the  various  classes  of  the  insti- 
tution. 

The  trustees  continue  a  preparatory  course  of  studies, 
and  a  classical  and  scientific  course,  together  with  a  special 
course  with  reference  to  agriculture,  as  in  the  mpre  pros- 
perous days  of  the  institution.  They  have  inaugurated  a 
full  faculty,  consisting  of  a  president,  professors,  and  teach- 
ers, so  that  each  department  is  supplied  with  competent  in- 
structors ;  and  the  income  of  the  corporation  is  expended 
to  the  best  advantage  for  the  welfare  of  the  institution. 
The  object  of  its  creation  is  being  promoted,  to  the  extent 
of  the  available  means  of  the  institution,  to  the  utmost 
ability  of  those  having  its  control,  and  the  institution  is 
still  accomplishing,  as  it  has  done  in  the  past,  much  to  pro- 
mote the  end  of  its  creation.  The  ideal  design  of  its  origi- 
nator never  has  been,  and  probably  never  can  be,  fully  real- 
ized ;  but  the  legislative  intent,  as  manifested  by  the  laws 
creating  and  controlling  it,  has  been  fulfilled  according  to 
the  best  ability  of  the  managers  of  the  corporation.  They 
have  never  abused  their  powers,  nor  have  they  ceased  to 
use  them,  except  when  interrupted  by  the  enemies  of  the 
institution.  Even  then  they  used  their  powers,  in  the  only 
way  they  could,  in  efforts  to  recover  the  control  of  the  in- 
stitution, for  its  preservation  and  use  in  accordance  with 
its  charter. 

Females  are  now  received  as  pupils  in  the  institution,  and 
this  is  claimed  to  be  contrary  to  the  purpose  for  which  it 
was  created.  If  this  be  an  abuse  of  its  powers,  the  corpo- 
ration may,  in  a  proceeding  for  that  purpose,  be  ousted 
from  that  abuse,  without  destroying  its  existence ;  but,  in 
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this  proceeding,  it  is  sought  to  forfeit  all  the  powers  of  the 
corporation.  We  do  not  think  this  is  such  an  abuse  of 
power  as  must  necessarily  have  that  effect.  It  does  not  in- 
terfere with  the  general  purpose  for  which  the  corporation 
was  created. 

It  is  claimed  that  by  reason  of  the  sale  of  the  experi- 
mental farm  and  its  appurtenances  the  professorship  of  agri- 
culture has  ceased  to  be  of  any  utility,  and  that,  as  that 
was  a  leading  object  of  the  creation  of  the  institution,  it 
has  become  impossible  to  fulfill  its  design.  But  the  sale  of 
the  farm  was  by  legislative  authority,  and  the  sale  was  au- 
thorized for  the  reason,  as  expressed  in  the  act  authorizing 
the  sale,  that  the  institution  might  "  be  continued  in  useful- 
ness as  an  institution  of  learning."  Whatever,  therefore, 
was  lost  to  the  agricultural  specialty  of  the  institution  by 
the  sale,  can  not  now  be  complained  of  by  the  state,  so  long 
as  the  fundamental  idea  of  the  institution  remains. 

Moreover,  the  act  evinces  a  legislative  purpose  to  pre- 
serve the  college  as  "  an  institution  of  learning,"  even 
though  the  agricultural  department  should  be  greatly  cur- 
tailed by  the  sale  of  the  farm. 

The  state,  then,  has  no  good  ground  to  complain  of  the 
corporation  for  a  non-user  or  mis-user  of  its  powers,  so  long 
as  it  keeps  up  and  sustains,  to  the  extent  of  its  ability, 
'*an  institution  of  learning,"  with  a  professor  of  agricul- 
ture, and  the  substantial  object  of  its  creation  as  such  in- 
stitution is  thereby  being  accomplished.  A.  &  A.  on  Corp., 
§776. 

It  is  true  that  the  agricultural  department,  as  a  specialty, 
has  dwindled  to  nominal  proportions.  But  this  does  not 
seem  to  have  been  the  fault  of  the  managers  of  the  corpo- 
ration. They  keep  the  "  professorship  of  agriculture " 
tilled  by  a  competent  professor,  as  they  are  required  to  do 
by  the  act  of  1847.  The  demand  for  special  instruction 
in  respect  to  agricultural  pursuits  does  not  meet  the  ex- 
pectations of  the  founders  of  the  institution.  But  this  does 
not  appear  to  have  been  the  only,  nor,  indeed,  the  chief,  ob- 
ject had  in  view  by  the  legislature  in  regard  to  this  corpo- 
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ration.    The  fundamental  object  was  '^  au  institation  of 
learning." 

The  state  is  here  claiming  a  forfeiture  of  the  corporation. 
Its  charter  contains  no  express  limitations  of  forfeiture.  It 
must,  then,  show  a  plain  mis-user  or  non-user  of  its  corpo- 
rate powers.  The  testimony  is  voluminous,  and  can  not 
be  given  here  in  detail.  It  must  suffice  to  say  that  it  fails 
to  show  an  abuse  or  non-use  of  the  corporate  powers.  Nor 
does  it  show  an  inability  to  accomplish  in  a  fair  degree  the 
great  object  for  which  the  corporation  was  created.  On  the 
contrary,  it  appears  that  the  institution  is  not  a  total  fail- 
ure, and,  except  as  prevented  by  unavoidable  circumstances, 
that  the  trustees  of  the  corporation  have  faithfully  executed 
its  powers.  They  are  still  continuing  to  do  so,  and  the  in- 
stitution is  recovering  from  its  adversities.  Though  it  may 
never  fill  the  measure  of  the  hopes  of  its  founders,  it  is  do- 
ing much  in  that  direction.  At  all  events,  its  "  usefulness 
as  an  institution  of  learning"  has  not  been  impaired  by  the 
abuse  or  non-use  of  the  powers  of  the  corporation. 

It  follows  that  the  issues  joined  by  the  pleadings,  which 
raise  the  questions  of  the  use  or  abuse  of  the  powers  of  the 
corporation,  must  be  found  in  favor  of  the  defendant,  and 
that  the  proceeding  must  therefore  be  dismissed. 

Judgment  for  defendant. 


Baker  r.  Pendergast. 


1.  A  person  about  to  cross  a  street  of  a  city  in  which  there  is  an  ordinance 

against  fast  driving,  has  a  right  to  presume,  in  the  absence  of  knowl- 
edge to  the  contrary,  that  others  will  respect  and  conform  to  such  ordi- 
nance; and  it  is  not  negligence  on  his  part  to  act  on  the  presumption 
that  be  is  not  exposed  to  a  danger  which  can  only  arise  through  a  dis- 
regard  of  the  ordinance  by  other  persons. 

2.  But  where  he  knows  that  others  are  driving  along  the  street,  at  the  place 

of  crossing,  at  a  forbidden  rate  of  speed,  and  he  has  full  means  of  see- 
ing the  rate  at  which  they  are  driving,  the  existence  of  such  ordinance 
will  not  authorize  a  presumption  which  is  negatived  by  the  evidence  of 
bis  senses.     If  the  attempt  to  cross  |he  street,  under  the  circumstances, 
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would  be  negligence  on  hie  part,  the  fact  of  the  existence  of  such  city 
ordinance  is  not  evidence  tending  to  free  him  from  culpability. 
8.  Where  the  overruling  of  a  motion  for  a  new  trial  is  assigned  for  error, 
and  all  tho  evidence  offered  on  the  trial^  together  with  the  charge  of  the 
court,  is  properly  brought  up  by  bill  of  exceptions,  a  reviewing  court 
will,  in  connection  with  the  evidence,  look  to  the  charge  of  the  couit, 
whether  excepted  to  or  hot;  and  if  there  is  reason  to  believe  that  the 
verdict  was  the  result  of  erroneous  instructions,  will  reverse  the  judg- 
ment  and  award  a  new  trial. 

Etrror  to  the  District  Court  of  Cuyahoga  county. 

The  original  action  was  brought  in  the  Court  of  Common 
Pleas  of  Cuyahoga  county  by  defendant  in  error,  to  recover 
damages  of  the  plaintiflf  in  error  for  driving  his  horse  at- 
tached to  a  sleigh,  along  Euclid  street,  in  the  city  of  Cleve- 
land, so  negligently  and  carelessly  as  to  strike  and  run  over 
the  defendant  with  the  said  horse  and  sleigh,  thereby  greatly 
injuring  him.  The  defendant  below  answered,  denying  the 
carelessness  and  negligence  charged  against  him,  and  alleg- 
ing that  the  injuries  and  damage  of  which  the  plaintiff 
complained  were  the  result  of  his  own  carelessness,  in  this, 
that  while  the  street  was  filled  with  teams  passing  in  both 
directions,  among  whom  was  defendant,  driving  his  horse 
and  cutter,  at  a  time  when  there  was  a  sleighing  carnival 
being  held  on  said  street,  and  while  a  large  crowd,  among 
wliom  was  plaintiff,  were  on  the  sidewalks  of  said  street, 
watching  said  carnival,  plaintiff,  in  an  unlooked  for  place, 
suddenly  jumped  from  the  sidewalk  on  one  side  of  said 
street  into  the  street,  and  when  well  into  the  street  he  stop- 
ped and  attempted  to  regain  the  sidewalk  from  which  he 
started,  and  in  doing  so  slipped  and  fell  directly  in  front  of 
defendant's  horse  in  such  a  manner  that  defendant  was 
barely  able  to  rein  his  horse  to  one  side ;  that,  unavoidably, 
one  runner  of  defendant's  cutter  struck  plaintiff,  whereby 
the  cutter  was  upset  and  defendant  was  thrown  violently  to 
the  ground,  and  his  horse  ran  away ;  wherefore  defendant 
says,  that  by  reason  of  plaintiff's  said  carelessness,  he  was 
injured,  and  that  his  injury  was  in  nowise  owing  to  any 
carelessness  on  the  part  of  defendant ;  and  defendant  denies 
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each  and  every  allegation  of  carelessness  or  negligence  on 
his  part  in  said  petition  contained. 

The  averments  of  this  answer  were  traversed  by  reply. 

Upon  the  trial  of  the  case  by  a  jury,  the  plaintiff',  in  clos- 
ing his  testimony,  offered  in  evidence  an  ordinance  of  the 
city  of  Cleveland,  which  forbids  driving  on  the  streets  at  a 
rate  of  speed  exceeding  six  milej  per  hour.  It  was  offered 
in  evidence  for  the  purpose  of  relieving  the  plaintiff"  from 
the  charge  of  contributory  negligence,  and  was  admitted 
for  that  purpose  only,  against  the  objection  of  the  defend- 
ant, who  thereupon  took  an  exception.  Defendant  also 
excepted  generally  to  the  whole  charge  of  the  court  to  the 
jury,  and  took  a  bill  of  exceptions,  embodying  all  the  evi- 
dence and  the  charge  of  the  court,  which  was  duly  made 
part  of  the  record.  The  jury  having  found  for  the  plaint- 
iff*,  the  defendant  moved  to  set  aside  the  verdict  and  grant 
a  new  trial,  for  the  following  reasons : 

"  1.  Said  verdict  is  contrary  to  the  evidence. 

"  2.  Said  verdict  is  against  the  weight  of  evidence. 

"  3.  Said  verdict  is  against  the  law,  and  should  have  been 
in  favor  of  the  defendant,  instead  of  the  plaintiff*. 

"  4.  That  the  jury  disregarded  the  instructions  given  to 
them  by  the  court. 

"  5.  That  the  court  erred  in  the  instructions  given  to  the 
jury  in  regard  to  the  city  ordinance  against  driving  fastfer 
than  six  miles  an  hour,  and  in  regard  to  the  resolution 
suspending  the  same,  to  which  the  defendant  at  the  time 
excepted." 

This  motion  was  overruled,  and  judgment  entered  on  the 
verdict.  The  defendant,  by  petition  in  error,  filed  in  the 
district  court,  asked  a  reversal  of  this  judgment,  for  the  fol- 
lowing reasons : 

*<  1.  That  the  said  court  erred  in  admitting  in  evidence 
the  ordinance  of  the  city  of  Cleveland,  passed  on  the  23d 
day  of  August,  1865,  a  copy  of  which  is  set  forth  in  the 
bill  of  exceptions,  offered  in  evidence  by  the  said  George 
E.  Pendergast,  and  to  which  the  said  George  A.  Baker  at 
the  time  ^^bjected. 
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f<2.  That  the  said  court  erred  in  the  instructions  and 
charge  given  to  the  jury  on  the  trial  of  said  action,  to  which 
the  said  George  A.  Baker  at  the  time  excepted. 

"  3.  That  <ihe  said  court  erred  in  overruling  the  motion 
of  said  George  A.  Baker  for  a  new  trial  in  said  action. 

"  4.  That  the  said  court  erred  in  sustaining  the  verdict 
of  the  jury,  which  verdict  was  against  the  evidence  and 
contrary  to  the  weight  of  the  evidence. 

"  5.  That  the  said  judgment  was  given  for  the  said  George 
E.  Pendergast,  when,  according  to  the  law  of  the  land,  it 
ought  to  have  heen  given  for  the  said  George  A.  Baker." 

The  district  court  affirmed  the  judgment  of  the  court  of 
common  pleas,  and  the  reversal  of  this  judgment  of  affirm- 
ance is  now  asked  by  plaifatiff  in  error. 

Darius  Cadwell  and  Marvin^  Hart  ^  Squire^  for  plaintiff 
in  error: 

The  obligation  of  both  parties  was  unaffected  by  the  or- 
dinance. Baker  had  a  right  to  drive  upon  the  street,  but 
he  must  do  it  carefully. 

Pendergast  had  a  right  to  cross  the  street,  but  he  must 
do  it  prudently,  and  with  due  caution,  and  he  must  not  at* 
tempt  it  if  it  is  dangerous  to  do  so. 

An  injured  party  is  in  no  case  relieved  from  the  exer- 
cise and  use  of  all  his  senses,  and  no  fault  of  the  other 
party,  nor  any  violation  of  law  or  police  regulations  by  the 
other  party  can  absolve  him  from  this  duty.  He  must  look, 
listen,  and  watch,  and  if  he  fails  to  do  it,  in  a  case  where 
by  the  exercise  of  his  senses  he  could  have  avoided  the  in- 
jury, the  law  holds  him  guilty  of  contributory  negligence. 
Brown  v.  Buffalo  and  State  Line  E.  K,  22  N.  Y.  191 ;  C. 
a  C.  ^  I.  R.  R.  Co.  V.  Craxoford,  24  Ohio  St.  681 ;  Marietta 
^  C.  R.  R.  V.  Picksley,  24  Ohio  St.  654 ;  Baltimore  and  Ohio 
JB.  R.  V.  Whitacre,  24  Ohio  St.  642  ;  Belief ontaine  R.  R.  v. 
Snyder,  24  Ohio  St.  670 ;  C.  C.  C.  ^  I R.  R.  v.  TerrVy  8 
Ohio  St.  581;  Harty  v.  Central  R.  R.  Co.  of  N.  J".,  42  K 
Y.  468;  P.FtW.i  C.  R.  R.  v.  Meiheven,  21  Ohio  St.  586  ; 
VOL.  XXXII — 82 
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Pa.  R.  R.  Co.  V.  Hdlman,  49  Penn.  St.  60  ;  Steves  v.  The  O. 
^  S.  R.  R.y  18  N.  Y.  422 ;  Griffin  AdmW,  etc.,  v.  New  York 
Central  R.  R.  Co.,  40  N.  T.  84 ;  P.  Ft.  W.  ^  C.  R.  R.  v. 
Dunn,  56  Penn.  St.  280 ;  Ernst,  JEr'x,  v.  Hudson  River  R. 
R.  Co.,  39  N.  Y.  61 ;  Pa.  Canal  Co.  v.  Bently,  66  Penn.  St. 
30 ;  Gonzales,  Adm'r,  v.  N.  Y.  ^  Harlem  R.  R.  Co.,  38  K 
Y.  440  ;  Artz  v.  The  Chicago  R.  I.  ^  P.  R.  R.  Co.,  34  Iowa, 
158 ;  The  BeUefontaine  Ry.  Co.  v.  Hunter,  83  Ind.  335. 

Henderson  ^  Kline  and  S.  J.  Andrews,  for  defendant  in 
error : 

For  the  purpose  for  which  the  ordinance  was  offered,  it 
was  properly  admitted  in  evidence.  Jetter  v.  Railroad,  2 
Keys  (N.  Y.)  154 ;   WOliams  v.  CKeefe,  9  Bosw.  536. 

SooTT,  J.  Did  the  court  of  common  pleas  err  in  permit- 
ting the  city  ordinance,  which  prohibits  the  driving  of  horses 
at  a  rate  of  speed  exceeding  six  miles  an  hour,  to  be  offered 
in  evidence  by  the  plaintiff  in  that  court  ?  It  was  offered 
and  permitted  to  go  to  the  jury  for  one  purpose  only. 
That  purpose  was,  that  it  might  be  considered  by  the  jury 
in  determining  whether  the  plaintiff'  was  guilty  of  such 
contributory  negligence  as  would  prevent  a  recovery.  It 
was  offered  solely  to  relieve  the  plaintiff  from  the  charge  of 
negligence  in  attempting  to  cross  the  street  in  the  manner 
he  did  at  the  time  when  the  accident  happened ;  and  was 
admitted  on  the  ground  that  the  plaintiff*,  when  about  to 
cross,  had  a  right  to  presume  that  the  defendant  would 
obey  the  ordinance,  and  regulate  the  speed  of  his  horse  ac- 
cordingly ;  and  that  if  such  rate  would  not  have  put  the 
plaintiff  in  danger  of  a  collision,  then  he  was  not  guilty  of 
negligence  in  attempting  to  cross.  In  admitting  the  or- 
dinance in  evidence  for  such  a  purpose,  under  the  circum- 
stances disclosed  by  the  previous  testimony,  we  think  the 
court  erred. 

The  ordinance  was  the  last  evidence  offered  on  the  trial  by 
the  plaintiff.  The  evidence  previously  offered,  including  his 
own  testimony,  shows  that  the  defendant  and  many  other 
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persons,  at  and  immediately  prior  to  the  time  of  the  ac- 
cident, were  sleigh-riding  on  the  street  with  fast  horses. 
They  were  exhibitijig  their  speed,  in  utter  disregard  of 
the  ordinance,  and  were  converting  the  drive-way  substan- 
tially into  a  race-course.  This  fact  was  well  known  to  the 
plaintifil  He  had  been  standing  for  a  considerable  time  on 
the  sidewalk,  with  many  other  spectators,  enjoying  the 
scene.  He  was  familiar  with  fast  horses — had  owned  some 
— and  could  judge  pretty  correctly  of  their  rate  of  travel. 
The  street  was  straight,  and  plaintiff  could  have  a  full 
view  along  it,  both  ways,  for  a  long  distance.  The  de- 
fendant was  driving  at  the  time  at  a  rate  of  speed  approx- 
imating to  twenty  miles  an  hour,  and  others  nearly  as  fast. 
This  was  the  condition  of  things  when  the  plaintiff  at- 
tempted to  cross  the  drive-way,  three  rods  in  width.  Other 
sleighs,  moving  with  equal  rapidity,  were  in  close  proxim- 
ity to  that  of  the  defendant,  and  while  the  plaintiff'  was 
endeavoring  in  his  passage  to  escape  from  the  former  he 
was  struck  by  the  latter.  There  was  no  evidence  tending 
to  show  that  the  plaintiff  was  ignorant  of  what  was  thus 
passing  before  his  eyes.  Indeed,  under  the  circumstances 
shown,  such  ignorance  would,  itself,  have  evidenced  the 
most  culpable  negligence.  The  plaintiff',  then,  could  have 
no  right  to  act  on  the  presumption  of  the  existence  of  a 
state  of  facts  which  was  negatived  by  the  clear  evidence  of 
his  senses.  He  was  acting  on  a  known  and  not  a  sujp- 
posed  state  of  facts,  which,  in  the  absence  of  any  informa- 
tion to  the  contraiy,  the  ordinance  might  have  justified 
him  in  presuming.  In  view  of  this  known  state  of  facts, 
it  was  his  duty  to  exercise  reasonable  care  for  his  own 
safety.  And  from  this  duty  he  was  in  no  degree  relieved 
by  the  ordinance  in  question. 

We  are  referred  by  counsel  for  defendant  in  error,  in 
8up{K)rt  of  the  ruling  which  permitted  the  ordinance  to  be 
offered  in  evidence,  to  the  case  of  Jeiter  v.  N.  Y.  ^  H,  R. 
Co,y  2  Keyes  (N.  Y.),  154.  In  that  case  it  was  held  by  the 
New  York  Court  of  Appeals,  that,  "  in  the  exercise  of  his- 
lawful  rights,  every  man  has  a  right  to  act  on  the  belief 
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that  every  other  person  will  perform  his  duty  and  obey  the 
law;  and  it  is  not  negligence  to  assume  that  he  is  not  ex- 
posed to  a  danger  which  can  only  come  to  him  through  a 
disregard  of  law  on  the  part  of  some  other  person." 

The  soundness  of  this  doctrine,  and  its  proper  applica- 
tion to  that  case,  we  are  not  disposed  to  question.  That 
was  an  action  brought  to  recover  for  injuries  sustained  by 
the  plaintiff's  daughter,  six  years  of  age,  and  partially  deaf 
and  dumb,  who  was  run  over  and  injured,  whilst  in  charge 
of  a  servant,  by  one  of  the  defendant's  street  cars.  At  the 
time  of  the  accident  she  was  crossing  a  street,  and  was 
running  a  little  ahead  of  the  woman  attendant,  and  defend- 
ant claimed  there  was  negligence  on  the  part  of  the  child 
and  her  attendant.  The  plaintiff  gave  evidence  tending  to 
show  that  at  the  time  the  servant  and  child  started  to  cross 
the  street  there  was  no  car  in  sight,  and  the  street  was  free 
from  vehicles ;  that  defendant's  car  came  rapidly  round  a 
curve  or  corner,  with  the  horses  on  a  run  or  jump,  a  short 
distance  from  where  the  child  was  crossing,  and  so  sud- 
denly that  the  child  had  not  time  to  see  and  escape  the 
danger,  or  the  servant  time  to  rescue  her  from  it.  The 
plaintiff  also  put  in  evidence  the  ordinance  of  the  city  for- 
bidding cars  from  turning  a  corner  faster  than  a  walk,  or 
to  travel  on  a  street  faster  than  six  miles  an  hour.  The  court 
instructed  the  jury  that,  "  under  such  circumstances,  a  per- 
son about  crossing  a  street,  and  having  in  charge  a  child  of 
tender  years,  has  a  right  to  take  into  consideration  the  fact 
that,  by  the  city  ordinances,  no  vehicle  is  permitted  to  turn 
a  corner  faster  than  a  walk,  nor  to  travel  on  a  street  faster 
than  six  miles  an  hour;  and  if  the  jury  should  find  that 
the  woman  and  child  could  have  crossed  the  street  in  time 
to  avoid  any  collision,  provided  the  defendant's  car  had 
been  driven  at  no  greater  rate  than  the  city  ordinances  per- 
mitted ;  then  they  must  assume  that  it  was  not  negligence 
in  the  woman  to  permit  the  child  to  let  go  of  her  hand  for 
the  moment  and  cross  the  street  alone ;  while,  on  the  con- 
trary, if  you  should  come  to  the  conclusion,  from  the  entire 
evidence  of  the  case,  that  at  the  time  when  they  attempted 
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to  cross  the  car  wds  in  vieWy  then  you  are  to  consider 
whether  the  car  was  so  near  as  to  render  the  attempt  un- 
safe, because,  if  it  was  unsafe,  it  follows  that  it  was  negli- 
genpe  to  allow  the  child  to  leave  the  immediate  protection 
of  the  woman,  and  the  plaintiff  can  not  recover."  This  in- 
struction was  supported  by  the  court  of  appeals.  But  it  is 
obvious,  in  this  case,  that  the  jury  was  allowed  to  con- 
sider the  existence  of  the  city  ordinance  on  the  subject  of 
fast  driving  only  in  the  event  of  their  finding  that  defend- 
ant's car  was  not  in  sight,  and  its  illegal  rate  of  speed  was 
unknown  to  the  womaii  and  child  when  they  left  the  side- 
walk and  undertook  to  cross  the  street. 

But  if  at  that  time  the  car  was  in  sight,  and  its  rate  of 
speed,  however  illegal,  was  apparent,, it  is  clear  that  the 
court  regarded  the  city  ordinance  as  having  no  bearing  on 
the  question  of  contributory  negligence.  That  case  is, 
therefore,  quite  in  harmony  with  the  views  we  have  ex- 
pressed. 

The  erroneous  admission  of  the  ordinance  in  evidence 
might,  possibly,  not  have  been  to  the  prejudice  of  the 
plaintiff  in  error,  had  the  charge  of  the  court  been  such  as 
to  give  it  no  significance.  But  grave  importance  seems  to 
have  been  attached  to  its  effect  in  the  charge.  The  jury 
was  instructed,  among  other  things,  that  "  the  ordinance 
might  be  evidence  for  the  purpose  for  which  it  is  claimed 
to  be  competent  and  legal  evidence ;  that  is  to  say,  to  re- 
lieve the  plaintiff  from  any  charge  or  imputation  of  negli- 
gence growing  out  of  the  act  he  did  or  attempted  to  do." 

And,  again :  "  Inasmuch  as  the  ordinance  was  in  exist- 
ence, of  which  the  plaintiff'  was  presumed  by  law  to  have 
knowledge,  he  might  act  with  reference  to  and  on  the  pre- 
sumption that  the  ordinance  would  be  conformed  to  by  those 
who  were  using  the  street." 

We  think  this  instruction  was  clearly  erroneous,  when 
applied  to  the  undisputed  facts  of  the  case.  And  though 
we  should  not  reverse  the  judgment,  solely  on  account  of 
this  error  in  the  charge,  to  which  exception  does  not  ap- 
pear to  have  been  specially  taken  at  the  time ;  yet  it  may 
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be  properly  taken  into  account  in  considering  the  mate- 
riality of  the  evidence  improperly  admitted.  And,  as  all 
the  evidence  is  before  us,  errors  in  the  charge  may  properly 
be  considered,  in  connection  with  the  overruling  of  t-he 
motion  for  a  new  trial,  which  is  also  one  of  the  errors  as- 
signed. M.  ^  Cin.  R.  R.  Co.  v.  Strader  ^  Co.,  29  Ohio  St. 
448;  Kline  v.  Wynne,  10  Ohio  St.  223;  Mow)-y  v.  Kirk,  19 
Ohio  St.  384. 

Upon  a  careful  examination  of  all  the  evidence  in  the 
case,  we  are  satisfied  that  had  it  not  been  for  the  evidence 
improperly  admitted,  and  the  charge  of  the  court  in  rela- 
tion thereto,  the  verdict  of  the  jury  might  properly,  to  say 
the  least,  have  been  different ;  and  that  the  motion  for  a 
new  trial  should  have  been  granted.  And,  for  these  errors, 
we  think  the  judgment  of  the  court  of  common  pleas 
should  have  been  reversed  by  the  district  court. 

The  judgment  of  both  the  courts  below  will  there- 
tfore  be  reversed,  and  the  cause  be  remanded  to  the  court 
of  common  pleas  for  new  trial. 


Hart  et  al.  v.  Gregg  et  al. 

1.  The  conveyance  by  a  son  of  his  expectancy  in  land,  owned  by  his  father, 

which  would  descend  to  him  if  he  survived  his  father  and  the  latter 
should  die  intestate  owning  the  same,  is  the  conveyance  of  a  mere 
naked  possibility  not  coupled  with  an  interest,  and  passes  no  estate  or 
interest  in  the  land. 

2.  Such  a  conveyance  can  not  operate  to  defeat  the  grantor's  title,  afterward 

acquired  by  descent,  except  by  way  of  legal  or  equitable  estoppel. 

3.  If  such  conveyance  contains  no  covenants  of  warranty,  or  recitals,  and' 

there  are  no  acts  of  the  grantor  amounting  to  an  equitable  estoppel, 
he  is  not  estopped  from  asserting  an  after-acquired  title. 

4.  The  grantees  under  such  conveyance,  never  in  possession  thereunder,  can 

not,  as  such,  or  by  way  of  estoppel,  assert  a  title  or  interest  in  the  land 
against  one  in  actual  possession  under  a  legal  title,  though  such  title  is, 
as  against  the  grantor,  his  heirs,  and  assigns,  fraudulent  and  void. 

Error  to  the  District  Court  of  Logan  county. 
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The  plaintiffs  below  were  the  heirs  of  Stephen  B.  Hart, 
and  one  Samuel  H.  Ruggles,  each  claiming  to  own  an  un- 
divided one- half  of  the  equitable  estate,  in  the  land  in 
dispute. 

It  18  averred,  that  one  Archibald  Gordon,  a  revolution- 
ary soldier,  was  the  owner  of  a  Virginia  military  land  war- 
rant for  two  hundred  acres  of  land,  issued  to  him  by  the 
State  of  Virginia,  July  19,  1822,  in  consideration  of  his 
services  as  a  soldier  in  the  Virginia  Continental  line;  that 
he  located  that  warrant,  and  had  the  proper  entry,  survey, 
and  plat  made  and  recorded  as  early  as  March  29, 1823,  at 
the  land  office  in  Chillicothe ;  and  that  said  Gordon  died, 
at  a  date  not  stated,  leaving  an  only  son,  Archibald  Gor- 
don, his  sole  heir  at  law,  who,  on  the  27th  of  June,  1827, 
by  deed  in  fee  simple,  conveyed  this  land  to  one  Stephen 
F.  Hart.  Hart  died  intestate,  in  1865,  leaving  a  widow, 
and  said  Margaret  A.,  William  H.,  Francis  B.,  and  Mary 
C.  Hart  his  heirs,  to  whom  it  descended,  and  who,  in 
1870,  conveyed  an  undivided  half  to  Jeremiah  Hall,  who, 
on  the  5th  of  June,  1871,  conveyed  the  same  to  plaintiff, 
Ruggles. 

It  is  further  alleged,  that  in  October,  1851,  Daniel  Gregg, 
defendant,  with  knowledge  of  the  title  under  which  plaint- 
iffi  claim,  wrongfully  obtained  possession  of  Gordon's 
warrant,  survey,  and  plat,  and  procured  the  then  surveyor 
of  said  district,  one  E.  P.  Kendrick,  to  write  the  word 
"withdrawn,"  on  the  margin  of  the  record  of  said  entry, 
and  across  said  plat,  without  authority  of  said  Gordon  or 
of  those  now  claiming  under  him,  and  with  intent  to  de- 
fraud them,  and  for  that  purpose  he  located  another  war- 
rant on  the  same  land,  and  has  carried  the  same  into 
patent,  dated  November  20, 1855,  under  which  said  Gregg 
add  his  grantees,  and  co-defendants  (who,  it  is  alleged, 
take  subject  to  plaintiff*'s  equity),  have  taken  possession. 

It  is  also  alleged,  that  said  Gregg  is  the  executor  of  Al- 
lan Latham,  who  was  the  surveyor  at  the  time  of  Gordon's 
entry  and  survey,  and  as  such  had  possession  of  Gordon's 
warrant  and  certificate  of  entry ;  that  in  1871,  demand  was 
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made  .of  the  surveyor  for  this  warrant  and  survey,  with 
proper  certificate,  to  enable  plaintiflfe  to  obtain  a  patent^ 
which  was  refused,  and  that  a  like  demand  was  made  upon 
Gregg,  in  whose  possession  it  is  alleged  these  papers  were, 
and  that  said  Gregg  wrongfully  withholds  said  papers. 

For  these  reasons,  it  is  claimed  that  the  patent  to  Gregg 
is  void,  and  that  the  title  and  possession  of  him  and  his 
grantees,  is,  as  against  plaintiffs,  wrongful.  The  prayer  is, 
that  it  be  so  adjudged,  and  that  plaintiffs  entry,  survey,  and 
equitable  title  thereby  acquired  be  perpetuated  and  also  for 
general  relief. 

The  material  allegations  of  the  petition  were  put  in  issue. 

The  case  was  heard  upon  the  pleadings  and  evidence  in  the 
common  pleas,  and  upon  appeal,  in  the  district  court,  with 
a  finding  and  judgment  in  favor  of  the  defendant  on  each 
trial. 

On  the  first  trial,  a  bill  of  exceptions  to  the  overruling  of 
a  motion  for  a  new  trial  was  taken,  setting  out  all  the  evi- 
dence, thus  presenting  for  review  the  whole  case,  as  to 
whether  the  court  erred  in  dismissing  the  plaintiffs'  action, 
on  the  ground  that  plaintiffi  were  not  entitled  to  the  equi- 
table relief  sought. 

Jeremiah  Hall,  for  plaintiffs  in  error  : 

The  deed  of  the  son,  under  which  we  claim,  belongs  to 
that  class  or  kind  of  estoppels  that  pass  after  acquired  titles 
(4  Kent,  98),  and  at  the  death  of  the  father,  leaving  the  son 
surviving  him,  the  legal  right  or  title  to  the  location  de- 
scended from  the  father  to  the  son,  his  sole  heir,  and  fed 
the  estoppel  and  vested  in  the  grantee  the  fee  in  the  loca- 
tion, as  of  the  day  the  deed  was  executed,  as  against  the 
whole  world.  Douglas  v.  Scott,  5  Ohio,  195 ;  Kinsman  v. 
Loomas,  11  Ohio,  478 ;  Potts  v.  DowdaU,  11  Am.  R.  761  ; 
Herman  on  Estoppel,  233 :  Van  Ransselair  v.  Kemey  et  al. 
11  How.;  Jackson  ex  dem.  of  Monroe  v,  Parkhurst  et  aU  9 
Wend.  209 ;  Jackson  v.  Carver,  4  Pet,  83. 

And  it  is  no  objection  that  the  title  was  acquired  by  in- 
heritance.   Herman  on  Estoppel,  286. 
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The  evidence  shows  that  Gordon's  location  had  not  been 
abandoned.     Gait  v.  Galhwayy  4  Pet.  332 ;  Moorev.  DoddSy 

1  Marshall,  140 ;   Wallace  v.  Seymour y  7  Ohio  (pt.  1),  156. 
The  doctrine  of  notice  does  not  apply  to  cases  in  the 

Virginia  Military  District,  or,  indeed,  anywhere  else,  where 
the  parties  claim  under  distinct  locations  or  original  titles. 
McArthar  v.  Phcebus^  2  Ohio,  415. 

The  location  of  Gregg  and  his  patent  are  both  therefore 
void.  McArthar  v.  Gallaherj  8  Ohio,.  512  ;  Harlow's  BeirSy 
V.  Thatchery  18  Ohio,  48 ;  Jackson  ex  dem.  of  Anderson  v. 
aarky  1  Pet.  628  ;  rhomas  v.  WhitCy  2  Ohio  St.  548  ;  Gallo- 
way V.  Finleyy  12  Pet.  264 ;  McArthur's  Heirs  v.  Dun's 
Heirsy  7  How.  262. 

The  plaintifis'  right  of  action  is  not  barred  by  lapse  of 
time.  Hart  v.  Youngy  3  J.  J.  Marshall,  180 ;  Hill  v.  Bodly, 
4  Munroe,  284. 

William  Lawrence  ^  Joseph  H.  Lawrence,  for  defendants : 

The  plaintiffs  must  fail  because, 

I.  A  conveyance  by  a  son  of  an  expectancy  in  the  real 
estate  of  his  parent  in  the  life  of  the  latter  is  void. 

This  is  so  on  grounds  of  public  policy,  (a)  to  prevent  the 
sacrifice  of  expectant  estates ;  (6)  on  grounds  of  morality, 
decency,  and  honesty ;  (c)  to  prevent  clouds  on  title  passing 
by  devise  and  descent ;  (rf)  and  for  the  safety  of  life,  which 
requires  that  the  law  should  give  no  inducement  to  those 
who  are  without  the  ties  of  kindred  and  of  blood  to  the 
holders  of  property  to  desire  their  death,  1  Story  Equity 
(Redfield  Ed.),  §§  337a,  342,  343;  Ilarl  Aldborough  v.  FryCy 
7  Clarke  &  Pinnel,  436,  456;  Kane  v.  Cloughy  16  Am.  Law 
Reg.,  482  (August,  1877),  Michigan  Supreme  Court. 

n.  K  any  exception  could  be  made,  it  could  only  be 
when  the  record  affirmatively  shows  the  sale  to  be  fair,  for 
a  full  consideration  on  a  conveyance  with  warranty  and 
with  no  circumstances  of  imposition.     This  is  not  shown. 

1.  Authorities  above— and  1  Hilliard  on  Vendors,  364, 365 ; 

2  Kent  Com.  475 ;  4  Kent,  261 ;  1  Hilliard  on  Real  Property, 
571,  §  35,  note;  Earl  of  Portm^re  v.  Taylor,  4  Simon,  182; 
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Gilson  V.  JeyeSj  6  Vesey,  266 ;  Peacock  v.  Ecans,  16  Vesey, 
512 ;  Gowland  v.  DeFaria,  17  Vesey,  20 ;  Varick  v.  Ed- 
wards, 1  Hoffinan,  395  ;  Cobarn  v.  HoUis,  3  Metcalf,  125 ; 
Needles  v.  Needles,  7  Ohio  St.  432;  «' Bacon  Abr.  280;  Pd- 
litreau  v.  Jackson,  11  Wend.  110;  9  Johns.  123;  4  Kent 
206  ;  Shephard's  Touch,  322,  328  ;  Smith's  Real  and  Pers. 
Prop.  192. 

2.  There  is,  in  this  case,  no  estoppel  even  at  law.  But 
in  equity,  as  this  case  is,  the  court  is  not  bound  to  give  ef- 
fect to  any  estoppel,  which,  in  a  proper  case,  might  arise  at 
law  on  the  covenants  of  warranty  in  the  deed.  Morris  v. 
Burroughs,  1  Atk.  398 ;  7  Ohio  St.  446. 

8.  But  the  question  of  estoppel  can  only  arise  where  a 
grantor  with  warranty  seeks  (or  those  claiming  under  him 
seek)  to  oust  his  grantee,  or  deny  the  title  of  such  grantee. 
But  here  the  defendants  are  not  estopped — ^they  do  not 
claim  under  or  in  privity  with  the  grantor,  Gordon.  Car- 
ver V.  Astor,  4  Pet.  1 ;  Crane  v.  Morris,  6  Pet.  598 ;  2  Ab- 
bott Nat.  Dig.  286 ;  2  P.  Wms.  432 ;  Willes,  9 ;  1  Salk. 
285 ;  6  Mod.  44 ;  1  Salk.  276  ;  6  T.  R.  171 ;  2  B.  and  Aid. 
242  ;  Co.  Litt.  352a ;  3  Johns.  Gas.  174;  4  Binn.  231,  314; 
17  Mass.  244,  571 ;  3  Litt.  447. 

m.  A  court  of  equity  will  not  aid  a  stale  claim.  The 
plaintiifs'  deed  was  unrecorded  thirty-five  years,  and  forty- 
five  years  elapsed  between  its  date  and  the  time  when  suit 
was  commenced.    Ridley  v.  Heitman,  10  Ohio,  524. 

IV.  A  court  of  equity  will  not  aid  purchasers  of  stale 
claims,  who  buy  to  litigate  at  their  own  expense  for  a  share 
of  the  property  recovered. 

Their  right  to  appeal  to  the  conscience  of  the  chancellor 
is  by  no  means  equal  to  bona  fide  claimants.  The  repose  of 
society,  the  security  of  land  titles,  public  policy,  and  just- 
ice require  that  all  who  buy  litigation,  or  agree  to  maintain 
expenses,  are  entitled  to  no  consideration  in  a  court  of 
equity.     McArthar  v.  Gallaher,  8  Ohio,  512. 

V.  The  record  in  the  office  of  the  principal  surveyor  of 
the  Virginia  Military  District,  showing  the  Gordon  entry 
and  survey  "  withdrawn,"  is  a  public  record  which  imports 
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absolute  verity,  and  can  not  be  impeached  in  the  mode  now 
attempted.  Anderson  v.  Wallace^  5  Wheat.  291;  Public 
Land  Laws  (pt.  2),  143-150 ;  1  Greenl.  Ev.  507;  Page  Va. 
Military  Titles,  17 ;  Hollingsworth  v.  Barbour,  4  Pet.  474 ; 
McArthur  v.  Nevily  8  Ohio,  178 ;  Gdt  v.  Galloway,  4  Pet. 
839;  Taylor  v.  Mifers,  7  Wheat.  23;  Wallace  v.  Porter,  16 
Ohio,  277 ;  Jackson  v.  Clark,  1  Pet.  629. 

On  grounds  of  public  policy  and  for  the  security  of  titles, 
parol  evidence  is  inadmissible  to  impeach  them.  Baldwin 
V.  Snowden,  11  Ohio  St.  203. 

VI.  The  record  of  the  alleged  deed  of  June  27, 1827,  is 
unauthorized  and  void. 

1.  The  act  of  February  8, 1810,  provides  for  a  recorder 
(1  Chase,  664) ;  the  act  of  February  24, 1820,  provides  that 
"  when  a  man  .  .  shall  execute  a  deed  .  .  by  which 
any  lands  .  .  shall  be  conveyed,  .  .  all  deeds  exe- 
cuted agreeably  to     .     ,    this  act  shall  be  recorded.'' 

If  executed  out  of  this  state,  the  recording  is  to  be  within 
six  months,  but  may  be  afterward,  and  shall  be  from  day 
of  record  notice  to  subsequent  purchasers  (2  Chase,  Stat. 
1140,  §§  1,  3,  4).  At  common  law,  there  is  no  authorized 
record  of  deeds.  Such  deeds  only  can  be  recorded  as  the 
statute  authorizes,  and  it  is  to  be  strictly  construed. 

This  statute,  in  express  terms,  only  applies  to  deeds  which 
are  operative  as  conveyances,  at  their  execution,  and  not 
those  which  may  operate  by  way  of  estoppel  in  futuro. 

As  a  question  of  law,  it  will  not  be  pretended  that  this 
deed  was  ever  operative  as  a  conveyance.  Hence  it  can  not 
be  recorded. 

2.  The  alleged  deed  can  not  be  recorded  because  not  ac- 
knowledged as  the  statute  requires.  Lessee  v.  Culver,  10 
Ohio,  189. 

3.  The  act  of  February  24,  1820,  under  which  it  was 
made,  was  repealed  before  the  deed  was  recorded,  by  the  act 
of  February  22,  1831,  which  is  prospective  in  its  operation, 
and  only  authorizes  the  record  of  deeds  thereafter  made. 
Its  language  is,  "  when  any  man,  etc.,  shall  [thereafter]  ex- 
ecute," etc. 

Digitized  by  VjOOQ  IC 


508  SUPKEME  COURT  COMMISSION  OF  OHIO. 

Hart  V.  Gregg. 

4.  Upon  general  principles,  a  deed  which  has  been  exe- 
cuted twenty-one  years  without  record  is  not  entitled  to  be 
recorded.  The  right  to  have  a  deed  recorded,  like  every 
right  at  law,  is  lost  by  lapse  of  time. 

On  grounds  of  public  policy,  the  law  will  not  permit  men 
to  carry  concealed  weapons,  with  which  to  destroy  land  ti- 
tles at  pleasure.  The  concealment  is  a  fraud  which  induces 
men  to  acquire  titles  and  make  improvements  with  no  ap- 
prehension of  danger  ;  to  allow  the  holders  of  such  torpe- 
does to  wait  and  watch  and  explode  them  only  when  it  has 
become  profitable  to  do  so,  would  be  a  wrong  which  justice 
must  abhor. 

The  delay  is  an  abandonment  of  claim.  Chambers  v. 
Mifflin,  1  Pa.  (Rawle,  Pen.  &  W.),  79 ;  Sirauch  v.  Shoemaker , 
1  Watts  &  S.  173. 

A  judgment  is  presumed  to  be  paid  in  twenty  years.  It 
can  not  be  revived,  and  will  not  support  an  action  of  debt. 
Allen  V.  Everly,  24  Ohio  St.  97 ;  Bissell  v.  Jandon,  16  Ohio 
St.  498.  Shall  a  county  recorder  have  power  to  put  in  force 
any  paper  presented  twenty  years  old,  with  no  evidence  of 
authenticity,  when  a  court  can  not  revive  a  judgment  hav- 
ing full  evidence  of  original  validity  ? 

This  would  give  a  wide  license  to  forgery  and  fraud,  when 
the  witness  who  could  detect  them  may  be  dead.  Ancient 
deeds  thirty  years  old  may  be  given  in  evidence  without 
proof  of  execution,  provided,  first,  they  are  unblemished 
by  alterations ;  second,  that  it  be  proved  they  came  from 
such  a  custody  as  to  aftbrd  reasonable  presumption  of  gen- 
uineness ;  and  third,  that  they  are  otherwise  free  from  jiist 
suspicion.  1  Greenl.  Ev.  821,  144,  670.  These  are  ques- 
tions for  a  jury,  but  shall  mere  secondary  evidence  of  the 
same  paper  (a  copy  from  a  record  made  thirty-three  years 
after  date  of  the  alleged  deed)  be  competent  without  the 
aid  of  that  auxiliary  proof  requisite  to  support  the  original 
^n  court?    If  so,  a  recorder  can  abolish  the  common  law. 

The  common  law  is  as  much  law  as  a  statute.  The  stat- 
ute which  authorizes  the  record  of  deeds  was  not  designed 
to  repeal  the  common  law  as  to  ancient  deeds.     It  must  be 
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construed  in  subordination  to  it,  and  as  only  authorizing 
the  record  of  deeds  not  subject  to  the  common-law  rules 
as  to  ancient  deeds. 

A  copy  of  a  deed  can  only  be  evidence  where  the  original 
duly  proved  would  be  so.  State  v.  Forsyth^  11  Ohio,  261 ; 
King  v.  Henry,  4  Ohio,  83  ;  Ramsey  v.  Riley ,  13  Ohio,  166. 

VII.  The  occupants  are  innocent  purchasers  under  a  pat- 
ent, with  nothing  on  the  record  to  charge  them  with  notice 
of  an  adverse  claim. 

When  the  patent  issued  to  Gregg,  the  prior  entry  and 
survey  were  on  the  record  withdrawn.  There  was  nothing 
to  charge  purchasers  from  Gregg  with  notice  of  an  out- 
standing equity.  He  conveyed  the  legal  estate  to  bona  fide 
purchasers,  and  they  and  their  grantees,  even  with  notice, 
are  all  innocent  purchasers,  entitled  to  protection.  Card  v, 
Patterson,  5  Ohio  St.  319 ;  Woodworth  v.  Paige,  5  Ohio  St. 
70 ;  Ludlow  v.  Kldd,  3  Ohio,  550. 

Vni,  The  law  presumes  a  conveyance  to  the  parties  in 
possession  from  the  plaintiffs  or  those  under  whom  they 
claim.  13  Am.  Law.  Reg.  (N.  S.),  69,  February,  1874; 
McArthur  v.  GaUaher,  8  Ohio,  512. 

Johnson,  Chief  Judge.  From  the  evidence,  we  are  clearly 
of  the  opinion  that  the  entry,  survey,  and  plat  made  on  the 
warrant  in  favor  of  Archibald  Gordon,  were  all  regular, 
and  vested  in  him  a  good  equitable  title  in  fee^to  the  land 
in  controversy ;  and  that  as  against  him,  or  those  claiming 
under  him,  the  marking  of  said  entry  and  survey  as  "  with- 
drawn,^' and  the  entering  another  warrant  on  the  same 
land  by  Gregg  and  others,  was  wholly  unauthorized  and 
fmudulent,  and  his  title  thereby  acquired  null  and  void. 
In  the  light  of  the  testimony  of  E.  P.  Kendrick,  the  sur- 
veyor, who  indorsed  the  word  "withdrawn"  on  the  entry 
and  plat,  there  can  be  no  doubt  of  this. 

Archibald  Gordon,  Sr.,  who  located  this  warrant,  was  a 
revolutionary  soldier,  who  died  (at  a  date  not  given)  intes- 
tate, leaving  an  only  son  and  heir,  Archibald  Gordon,  Jr., 
who  inherited  this  land. 
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June  27, 1827,  the  son,  his  father  being  still  alive,  conveyed 
the  same  to  Benjamin  F.  Hart,  under  whom  plaintiffij 
claim.  Gordon,  Sr.,  survived  for  some  years  after  this  deed 
was  made  by  the  son  to  Hart  in  1827.  Gordon,  Jr.,  sur- 
vived his  father,  and  the  claim  of  plaintiffs  is,  that  as  this 
land  descended  to  him,  his  title  thus  acquired  passed  to 
Hart  under  the  deed  of  June  27, 1827,  which  was  made  dur- 
ing the  father's  lifetime.  The  title  of  the  elder  Gordon,  ac- 
quired by  his  location,  survey,  and  entry,  vested  in  him  an 
equitable  estate  in  fee  in  the  land.  This  descended  to  his 
son  on  his  death,  subsequent  to  the  son's  deed  to  Hart. 
/  As  Gregg's  title  in  fee  simple,  under  his  eutry  and  pat- 
ent, was,  as  against  the  prior  entry  of  Gordon,  fraudulent 
and  void,  it  follows  that,  as  against  Gordon  or  those  claim- 
ing under  him,  he  has  no  paramount  title,  and  that  the 
latter  would  be  entitled  to  the  relief  sought.  But  Gordon, 
the  elder,  and  the  owner  of  this  equitable  title,  never  con- 
veyed the  same.  It  is  alleged  that  it  passed  by  descent  to 
Gordon,  the  son. 

It  also  is  shown,  that  this  son,  daring  the  life  of  the  father , 
conveyed  the  land  to  Hart,  and  it  is  claimed,  on  behalf  of 
plaintiffs,  that  this  after-acquired  title  by  descent  to  the 
son  passed  to  Hart  and  his  heirs  by  way.  of  estoppel.  This 
depends  upon  the  terms  of  this  deed. 

The  following  is  a  copy  of  that  instrument: 

"  This  indenture,  made  and  entered  into  this  twenty- 
seventh  day  of  June,  in  the  year  of  our  Lord  eighteen 
hundred  and  twenty-seven,  between  Archibald  Gordon, 
late  of  Cecil  county,  Maryland,  of  the  one  part,  and  Ste- 
phen F.  Hart,  of  the  county  of  Baltimore,  in  the  State  of 
Maryland,  of  the  other  part,  witnesseth  that  Archibald 
Gordon,  for  and  in  consideration  of  one  hundred  dollars, 
paid  by  Joseph  Hart,  he  doth  grant,  bargain,  and  sell  unto 
Stephen  F.  Hart,  his  heirs  and  assigns  forever,  all  his  lands 
in  Ohio,  Indiana,  and  Illinois— one  tract  in  Ohio,  surveyed 
on  military  warrant  No.  6,508,  and  on  entry  No.  12,017,  by 
D.  S.  of  military  lands  in  Ohio,  beginning  on  the  waters 
of  Rush  creek,  at  a  stake  northwest  corner  to  Alexander 

Digitized  by  VjOOQIC 


DECEMBER  TERM,  1877.  611 

Hart  V.  Gregg. 

Parker's  survey  No.  9,958,  in  the  line  of  Sawyer's  survey 
No.  10,239,  thence  south  12®  east  246  poles  to  two  beeches 
in  the  line  of  Sawyer's  to  a  corner  in  Aiken's  survey  Nob. 
10.887  and  10,388,  thence  with  his  line  of  said  survey  south 
78®  west  134  poles  to  an  ash  and  beech,  thence  north  12° 
west  246  poles  to  a  hickory  and  elm  in  the  line  of  Sawyer's 
said  survey,  thence  north  78®  east  134  poles  to  the  begin- 
ning, containing  two  hundred  acres,  more  or  less;  also,  all 
the  land  surveyed  on  warrant  5,684,  and  on  entry  No.  838, 
in  the  military  tract  of  Ohio ;  also,  ICO  acres  in  the  military 
district  of  Illinois,  patented  to  Archibald  Gordon. 

"  To  have  and  to  hold  the  same  forever. 

"  In  witness  whereof,  the  said  party  of  the  first  part  hath 
hereunto  set  his  hand  and  affixed  his  seal,  the  day  and  year 
aforesaid.  ARCHIBALD  GORDON,    [seal.] 

"  Signed,  sealed,  and  delivered  in  the  presence  of 

«  JOHN  AI^QUITH, 
«  SAM'L  T.  DEWEES." 

It  will  be  noted  that  there  are  no  covenants  of  warranty 
in  this  deed,  nor  are  there  any  recitals  of  fact,  which  would 
estop  the  grantor  or  his  heirs  from  asserting  an  after- 
acquired  title.  Neither  does  this  deed  purport  to  convey 
any  interest  of  the  grantor  in  the^  premises. 

At  the  date  of  this  deed  the  grantor  had  no  interest  in 
the  land  that  could  be  assigned  or  released. 

No  one  is  an  heir  to  the  living.  During  the  father's  life^ 
all  that  the  son  had  was  a  mere  naked  possibility,  not  coupled 
with  an  interest^  which  could  not  be  released,  assigned,  or 
devised.  Neither  would  it  descend  to  his  heirs.  It  could 
only  be  extinguished  by  estoppel.  Needles  v.  JNeedleSy  7 
Ohio  St.  433 ;  Jackson  v.  Waldron,  13  Wend.  178 ;  4  Kent's 
Com.  262,  and  note. 

As  Gordon,  Jr.,  the  grantor,  had  no  such  interest  in  the 
estate,  owned  by  his  father,  as  could  be  conveyed,  this  deed, 
if  it  operate  at  all,  must  do  so  by  way  of  estoppel,  by  rea- 
son of  the  covenants  of  warranty  or  recitals  in  it.  Jackson 
V.  Wright,  14  Johnson,  193;  Coke  on  Litt.  §  446;  Dart  v. 
Darty  7  Conn.  259 ;  Nash  v.  Spoford^  10  Met.  192. 
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Coke,  in  commenting  upon  section  446  of  Littleton,  says : 
"  For  if  there  be  a  warranty  annexed  to  the  release,  the  son 
shall  be  bound.  For,  albeit,  the  release  can  not  bar  the 
right,  yet  the  warranty  may  rebut  or  bar  him  and  his  heirs 
of  a  future  right,  which  was  not  in  him  at  the  time;  and 
the  reason  (which,  in  all  cases,  is  to  be  sought)  wherefore 
a  warranty,  being  a  covenant  real,  should  bar  a  future 
right,  is  for  avoiding  a  circuity  of  action,  which  is  not  fa- 
vored in  law ;  as  he  that  made  the  warranty  should  recover 
the  land  of  the  terretenant,  and  he,  by  force  of  the  war- 
ranty, to  have  as  much  in  value  against  the  same  pet*son." 
See  also  Sheppard's  Touch.  182, 

In  Lessee  of  Boyd  v.  Longworth^  11  Ohio,  253,  it  is  said : 
"An  express  warranty  is  the  only  contract  which  has  the 
eflfect  to  estop  the  warrantor.  .  .  .  The  covenant  must 
be  one  running  with  the  land.''  This  rule  is  recognized 
and  strongly  ^flirmed  in  White  v.  Brocaw^  14  Ohio  St.  339; 
Kinsman  v.  Loomis  ^  Wood,  11  Ohio,  475. 

Counsel  for  plaintiflFs  rely  on  Kinsman  v.  Loomis. 

In  that  case,  it  is  said  that  a  person  defending  his  pos- 
session on  no  other  ground  than  that  one  of  the  grantors 
had  no  title,  is  bound,  by  the  recitals  of  the  deed,  to  the 
same  extent  as  if  he  wer§  privy  to  the  grantor.  This  rests 
upon  the  ground,  it  is  said,  that  he  is  not  a  stranger,  but 
privy  in  estate  to  him  whose  title  he  retains,  and  is  con- 
cluded by  what  destroys  it  in  his  hands ;  for  it  is  not  just 
that  a  stranger,  standing  on  the  claim  of  the  grantor  only, 
and  relying  on  no  superior  right,  should  be  permitted  to 
contest  the  existence  of  a  fact  which  those  interested  have 
settled. 

In  that  case,  the  claim  was  that  Swift,  the  grantor,  had 
no  title  at  the  time  of  his  conveyance,  because  it  did  not 
contain  covenants  of  warranty,  but  it  did  contain  a  recital^ 
under  a  whereas,  to  the  effect  that  the  lawful  owner  had 
conveyed  to  him.  It  was  held  that  the  recital  was  as 
effectual  as  a  warranty  to  bind  Swift  and  his  heirs  and  as- 
signs,  and  that  a  stranger,  who  rests  his  defense  solely  on 
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the  defects  of  Swift's  title,  was  bound  by  such  recital  by 
Swift. 

Applying  that  principle  to  this  case,  the  claim  is  that 
as  Gregg  has  no  title,  his  defense  rests  solely  on  the  defects 
of  plaintiff's  title,  and  he  is,  thereforig,  as  effectually 
estopped  as  plaintiff*'s  grantor  would  be  if  he  were  here, 
defending;  instead  of  Gregg. 

Admit  this  to  be  so,  the  question  then  is :  Would  Archi- 
bald Gordon,  the  son,  or  his  heirs  or  assignees,  if  defending 
in  this  action,  be  estopped  by  reason  of  any  recitals  in  this 
deed  of  June  27, 1827 ?  We  think  not;  for  it  is  well  set- 
tled, that  where  no  estoppel  arises  from  warranty,  recital, 
or  otherwise,  a  release  or  conveyance  operates  only  on  ex- 
isting rights.    Lessee  of  Kinsman  v.  Loomis,  12  Ohio,  478. 

In  the  deed  before  us,  as  there  are  no  covenants  of  war- 
ranty, nor  any  recitals  of  fact  that  he  had  any  title,  or  any 
right  to  make  the  conveyance,  there  is  nothing  that  would 
estop  the  grantor,  either  at  law  or  in  equity,  from  setting 
up  an  after- acquired  title,  where,  as  in  this  case,  there  is 
no  possession  under  the  deed,  and  no  charge  of  fraud  in 
the  transaction.  See  Doe  v.  Oliver^  2  Smith's  Leading 
Cases,  605-828',  for  a  full  discussion  qf  this  question,  where 
all  the  cases  are  ably  reviewed. 

These  plaintiffs  have  not  shown  any  equities  in  themselves, 
or  their  grantor.  Hart,  such  as  possession,  improvements, 
payment  of  purchase  money  after  title  was  acquired,  or  any 
act  of  Gordon,  the  son,  after  the  death  of  his  father,  rati- 
fying his  previous  deed,  or  any  fraud  on  his  grantees,  so  as 
to  make  him  a  fraudulent  grantor,  or  that  it  would  otherwise 
operate  as  an  equitable  estoppel  against  him.  No  such 
estoppel  therefore  exists  as  against  Gregg,  though  in  pos- 
session under  a  fraudulently-acquired  title. 

The  title  acquired  by  Archibald  Gordon,  the  son,  by  de- 
scent, is  outstanding  in  him  or  his  heirs  or  assignees. 
They  are  not  parties  to  this  action,  and,  as  plaintiff's  title 
is  defective,  because  the  conveyance  under  which  they  claim 
does  not  cover  the  after-acquired  title  of  their  grantor, 
VOL.  xxxn — 33 
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they  have  no  such  equitable  estate  as  authorizes  the  relief 
sought. 

Judgment  affirmed. 
Scott,  J.,  did  not  set  in  this  case. 


Pollock  v.  Cohen. 


1.  Questions,  other  than  such  as  affect  jurisdiction,  wiU  not  be  reviewed  in 

a  court  of  last  resort,  which  were  omitted  to  be  presented  to  the  district 
court  when  sitting  as  a  court  of  error  on  final  judgments  rendered  by 
the  court  of  common  pleas. 

2.  Questions  of  error,  not  specifically  assigned,  are  presumed  to  be  waived 

by  a  party  who  claims  there  is  error,  to  his  prejudice,  in  the  record. 
8.  The  right  to  have  an  action  removed  from  state  to  federal  jurisdiction, 
under  the  act  of  congress  approved  March  2,  1867,  is  a  personal  right 
which  may  be  waived,  and  whether  a  party  has  waived  his  right  of 
transfer,  and  submitted  his  cause  for  final  adjudication  in  the  state 
court,  is  a  question  to  be  determined  from  the  record.  * 

4.  Where  a  case  is  brought  a  second  time,  on  the  same  record,  by  petition  in 

error,  all  questions  on  such  record  will  be  deemed  settled  by  the  first 
adjudication.  This  rule  extends  not  only  to  questions  actually  pre- 
sented, but  to  all  questiops  existing  on  the  record  th<it  might  have  been 
presented  for  adjudication  in  the  first  petition  in  error.  In  such  case 
the  second  petition  in  error  should  be  dismissed. 

5.  Where  authority  to  perform  a  specific  act,  in  specified  modes,  is  conferred 

upon  an  agent  by  a  regularly  executed  power  of  attorney,  and  general 
words  are  also  used,  the  general  words  are  limited  by  and  to  be  con- 
strued with  reference  to  the  modes  specifically  named. 

6.  Hence,  authority  in  such  instrument  to  collect  or  secure  a  claim  by  note^ 

bill  of  sale  or  mortgage,  coupled  with  the  words,  "  or  any  way  to  settle 
the  above  bill,"  is  not  authority  to  the  agent  to  make  an  absolute  pur- 
chase of  the  property  of  the  debtor,  and  create  a  debt  thereby  against 
the  principal,  to  secure  the  claim. 

7.  When  the  authority  conferred  on  an  agent  is  by  an  instrument  in  writ- 

ing, and  is  special,  parol  evidence  is  inadmissible  to  vary  or  affect  its 
terms ;  questions  arising  on  the  trial,  as  to  the  scope  of  the  authority 
conferred  by  such  instrument,  must  be  determined  by  the  court.  Oliver 
v.  Sterling  et  cU.j  20  Ohio  St.  891,  considered  and  distinguished. 

8.  Acts  of  an  agent  done  without  authority,  subsequently  ratified  by  the 

principal,  with  a  knowledge  of  all  the  circumstances  attending  the 
transaction,  refer  back  and  bind  the  principal  from  their  inception. 
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Whore,  however,  intervening  rights  have  been  acquired  by  a  third 
party,  such  intervening  rights  can  not  be  injuriously  affected  by  the 
ratification. 

Error  to  the  District  Court  of  Meigs  county. 

In  1867,  plaintiff  in  error,  a  citizen  of  the  State  of  Mary- 
land, brought  a  civil  action  in  the  Court  of  Common  Pleas 
of  Meigs  county,  Ohio,  against  defendant  to  recover 
damages  for  the  alleged  conversion  of  certain  merchandise, 
the  property  of  plaintiff,  of  the  value  of  three  thousand  dol- 
lars. 

After  the  case  had  progressed,  but  before  final  trial, 
plaintiff  filed  in  the  state  court  his  petition,  and  gave  a  suffi- 
cient undertaking,  under  the  provisions  of  the  act  of  con- 
gress of  1867,  known  as  the  ".  local  prejudice  act "  for  the 
removal  of  the  action  into  the  United  States  Circuit  Court 
for  the  Southern  District  of  Ohio.  His  application  was 
overruled  in  the  state  court.  To  this  judgment  plaintiff  ex- 
cepted on  the  record.  He  failed  to  file  copies  of  the  necessary 
papers  for  removal  in  the  circuit  court,  seemingly  acquiescing 
in  the  j  udgraent  of  the  state  courts,  until  long  after  the  affirm- 
ance of  the  judgment  of  the  court  of  common  pleas  by  the 
district  court.  This  will  more  fully  appear  in  the  progress 
of  the  case. 

In  May,  1867,  one  Rudolph  Bornstien,  was  doing  business 
as  a  retail  merchant  in  Pomeroy,  Ohio.  Because  of  some 
personal  trouble,  he  left  Ohio,  putting  his  business  in  the 
hands  of  his  brother,  Herman  Bornstien.  When  Rudolph 
went  away,  he  was  indebted,  as  is  claimed,  to  plaintiff  in 
the  sum  of  $1,948.50.  Toward  the  close  of  May,  1867, 
plaintiff  gave  his  clerk,  Joseph  A.  Schloss,  a  power  of  at- 
torney, as  his  agent,  to  proceed  to  Pomeroy,  Ohio,  to  collect 
this  claim  from  Rudolph  Bornstien.  This  power  of  attor- 
ney was  dated  May  24, 1867,  and  is  copied  in  the  opinion. 

Schloss  found  Herman  Bornstein  at  Pomeroy  in  posses- 
sion of  his  brother's  store,  and  acting  for  him  under  the 
authority  of  a  power  of  attorney,  executed  to  him  by  Ru- 
dolph,   dated    May  7,  1867.     After    some    consultation,. 
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Schloss  bought  of  Herman,  as  agent  of  Rudolph  Bornstien, 
the  entire  stock  of  goods,  allowing  for  them  $4,769.96. 
The  difference  between  plaintiff's  claim  and  the  invoice  of 
the  goods  was  $2,821.46.  This  difference  Schloss  paid 
Herman  Bornstien,  using  about  $1,000  or  $1,200  of  plaint- 
iff's money  then  in  his  possession,  advancing  the  balance 
himself.  Out  of  this  amount  paid  by  Schloss,  Herman  kept 
$555.00,  put  the  remainder  in  a  package  and  handed  it  to 
Schloss  to  be  carried  by  him,  and  delivered  to  Rudolph 
Bornstien.  Schloss  then  put  Herman  in  possession  of  the 
store  room  and  goods,  at  the  wages  of  $100  per  month,  and 
about  the  29th  of  May,  he  returned  to  Baltimore,  told 
plaintiff' "  that  it  was  all  right,"  immediately  went  to  Phila- 
delphia on  business,  and  did  not  report  to  plaintiff  in  full 
his  transactions,  at  Pomeroy,  until  about  the  5th  or  6th 
of  July  afterward,  when  they  were  approved  by  plaintiff". 

Afterward,  about  June  24, 1867,  the  defendant  claiming 
that  Rudolph  Bornstien  was  indebted  to  him  in  a  large  sum, 
caused  the  goods  transferred  to  plaintiff  by  Bornstien  to  be 
attached  as  the  property  of  Rudolph  Bornstien.  In  the  at- 
tachment proceedings,  the  goods  attached  were  appraised 
at  $2,994.16.  Pollock  instituted  the  action  in  the  Common 
Pleas  Court  of  Meigs  county,  to  recover  the  value  of  the 
goods  so  attached. 

On  this  trial,  after  Pollock  had  closed  his  evidence, 
Cohen  moved  the  court  for  a  non-suit,  which  motion  was 
sustained,  the  case  withdrawn  from  the  jury,  and  a  judg- 
ment given  Cohen  for  costs.  To  this  action  of  the  court, 
Pollock  excepted,  and  tendered  his  bill  of  exceptions,  which 
was  made  a  part  of  the  record  in  the  case. 

In  March,  1872,  plaintiff  filed  a  petition  in  error  against 
defendant,  in  the  District  Court  of  Meigs  county,  assigning 
for  error  that : 

1.  The  court  erred  in  taking  the  cause  from  the  jury  and 
granting  a  non-suit  on  the  motion  of  the  counsel  for  the 
defendant. 

2.  The  court  erred  in  non-suiting  plaintiff  and  rendering 
a  judgment  against  him  for  costs. 
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8.  The  court  erred  in  withdrawing  the  trial  of  the  cause 
from  the  jury  and  non-suiting  the  plaintiff,  on  the  motion 
of  the  defendant's  counsel. 

4.  That  the  judgment  of  the  court  was  given  for  Wolf 
Cohen  when  it  ought  to  have  been  given  for  Moses  Pollock ; 
according  to  the  law  of  the  land. 

At  the  April  term,  1872,  of  the  district  court,  the  peti- 
tion in  error  was  heard,  and  the  judgment  of  the  common 
pleas  affirmed — Pollock,  by  counsel,  excepting. 

Afterward,  the  exact  time  not  appearing,  plaintiff  filed 
and  prosecuted  what  is  called  a  second  petition  in  error,  on 
the  same  record,  in  which  second  petition  in  error  plaintiff 
assigned  for  error,  that : 

1.  The  court  of  common  pleas  erred  in  overruling  the 
motion  of  the  plaintiff  to  transfer  and  remove  the  cause  to 
the  United  States  Court. 

2.  The  court  erred  in  dismissing  the  petition  of  the 
plaintiff  to  remove  the. cause  to  the  United  States  Court. 

8.  The  court  erred  in  assuming  jurisdiction  of  the  case 
after  the  filing  of  the  motion  to  remove. 

4.  Other  errors. 

The  judgment  of  the  district  court  being  adverse  to 
plaintift',  a  petition  in  error  is  here  prosecuted,  which  was 
filed  in  the  supreme  court,  in  June,  1874,  wherein  the 
errors  assigned  are  substantially  a  collection  of  all  the 
errors  assigned  on  the  first  and  second  petitions  in  error  in 
the  District  Court  of  Meigs  county. 

Grosvenor  Sf  Vorhes,  for  plaintiff  in  error. 

Paine  ^  Sibley,  and  S.  Nash,  for  defendant  in  error. 

AsHBURN,  J.  The  plaintiff  was  a  citizen  of  Maryland, 
and  defendant  a  citizen  of  Ohio.  The  amount  claimed  in 
the  petition  exceeded  five  hundred  dollars.  These  facts 
gave  the  plaintiff,  on  filing  a  petition  for  that  purpose,  and 
giving  an  undertaking  as  required  by  the  act  of  congress 
of  March  2, 1867,  a  legal  standing  to  have  his  cause  of 
action  tiansferred  to  a  federal  court. 
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The  question  now  is,  did  plaintiff  abandon  his  right  to 
removal,  and  submit  his  action  to  the  jurisdiction  of  the 
state  court  for  final  adjudication  ? 

We  think  he  did.  We  think  this  is  made  manifest  by  his 
conduct  in  reference  to  the  case,  as  shown  by  the  record. 

The  original  cause  of  action  was  one  over  which  the 
court  of  common  pleas  had  jurisdiction.  By  voluntarily 
selecting  the  state  court  as  the  forum  in  which  to  bring  his 
action,  he  submitted  his  person  and  cause  of  action  to  that 
jurisdiction. 

When  the  state  court  ruled  adversely  upon  his  applica- 
tion for  removal,  he  had  then  a  right,  under  the  provisions 
of  the  act  of  congress  of  1867,  as  settled  by  numerous  state 
and  federal  decisions,  to  perfect  the  transfer  by  filing  "  copies 
of  all  process,  pleadings,"  etc.,  in  the  proper  federal  court, 
on  the  first  day  of  the  next  session  thereof.  This  was  not 
done.  Without  inquiring  here  as  to  the  legal  necessity  of 
his  taking  that  step  to  perfect  the  transfer,  we  think  such 
omission  a  proper  fact  to  be  considered,  As  tending  to  show 
a  waiver  of  his  right  and  evincive  of  his  purpose  to  abide 
by  and  in  state  jurisdiction. 

To  the  adverse  ruling  of  the  state  court  on  the  motion 
to  remove,  plaintiff  caused  an  exception  to  be  noted  on  the 
journal,  and  after  that,  so  far  as  we  are  advised  by  the 
record,  submitted  uncomplainingly  to  a  final  trial  in  the 
state  court. 

After  the  judgment  of  nonsuit  in  the  court  of  common 
pleas,  he  filed  and  prosecuted  to  final  judgment  a  petition 
in  error,  in  the  State  District  Court.  In  that  proceeding  he 
did  not  complain  that  the  court  of  common  pleas  had  erred 
in  refusing  to  allow  a  removal  of  his  cause  into  the  TJuited 
States  Court.  He  assigned  no  eiTor  grounded  on  the  juris- 
dictional judgment  of  the  court.  His  only  grievance  alleged 
was  that  the  state  court  had  erred  in  granting  a  nonsuit.  It 
is  a  fair  legal  presumption,  to  be  drawn  from  his  silence  in 
that  respect,  that  he  was  acquiescing  in  the  jurisdiction  of 
the  state  court.  Indeed,  we  think  his  second  voluntary 
submission,  by  his  own  afi5.rmative  action,  to  the  juriBdiction 
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of  a  stiate  court  shows  an  abandonment  of  his  right  to  re- 
moval. 

He  had  an  undoubted  personal  right,  in  the  first  instance,  to 
select  a  jurisdiction  in  which  to  bring  his  action.  His  right, 
on  taking  the  proper  steps,  to  have  his  action  transferred 
from  state  to  federal  jurisdiction  was  equally  a  personal 
privilege,  which  he  might  assert  or  abandon  at  his  pleasure. 
Having  made  his  selection,  we  do  not  feel  warranted  in 
saying  it  was  error  for  him  not  to  have  chosen  otherwise. 

Having  failed  to  obtain  a  reversal  of  the  judgment  of  the 
court  of  common  pleas  in  the  district  court,  he  afterward 
prosecuted  in  that  court,  what  may  be  called  a  second  pe- 
tition in  error,  in  which  the  only  errors  assigned  amounted 
to  this,  that  the  court  of  common  pleas  had  erred  in  dis- 
missing his  petition  for  removal,  and  in  assuming  jurisdic- 
tion of  the  action  after  he  had  tiled  his  petition  to  remove. 
The  second  assignments  of  error,  and  the  causes  for  error 
assigned  against  the  judgment  of  nonsuit  in  his  first  petition 
in  error,  are  all  assigned  for  error  in  this  court.  As  already 
stated,  neither  of  the  causes  for  error  assigned  in  the  second 
petition  in  error  were  assigned  in  the  first.  For  this  and 
other  reasons  already  indicated,  we  think  plaintiff  volun- 
tarily assented  to  the  jurisdiction  of  the  state  court,  and 
abandoned  his  right  of  removal. 

The  errors  assigned  in  the  second  petition  in  error,  and 
n«>t  assigned  in  the  first,  but  brought  into  the  petition  in 
error  in  this  court,  will  be  dropped  out,  and,  because  im- 
properly assigned  here,  they  will  be  treated  as  though  not 
assigned. 

It  is  well  settled  by  authority,  and  is  a  doctrine  sound  in 
principle,  that  all  questions  which  existed  on  the  record, 
and  could  have  been  considered  on  the  first  petition  in  er- 
ror, must  ever  afterward  be  treated  as  settled  by  the  first 
adjudication  of  the  reviewing  court. 

The  time  should  come,  in  the  history  of  a  cause,  when 
litigation  must  end.  If  the  failing  party  was  allowed  to 
prosecute  a  new  petition  in  error,  on  the  same  record, 
whenever  he  imagined  he  had  discovered  a  new  ground  of 
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error  not  previously  assigned,  litigation  would  be  inter- 
minable. Such  a  practice  would  violate  well-settled 
principles  of  law  and  be  against  public  policy.  Erans  v. 
St,  John,  9  Porter,  136 ;  Zimmerman  v.  Turner  et  aL,  24 
Wis.  483;  Lallard  v.  Lollard,  5  B.  Mon.  340;  Headley  et 
at  V.  Challiss,  15  Kans.  602;  Erdng  v.  McNairy  et  aL,  20 
Ohio  St.  815;  Peirce  v.  Kneeland  et  al,  9  Wis.  23. 

While  I  fully  agree  with  those  of  my  brethren  who  con- 
cur in  this  ruling,  I  would  prefer  to  put  the  ruling  on  an- 
other ground.  The  act  of  congress,  approved  March  2, 
1867,  provides  that  the  party  entitled  to  a  removal  shall 
file  his  petition  for  removal,  and  "  ofter  good  and  sufficient 
surety  Jor  his  entering  in  such  court,  on  the  first  day  of  its 
session,  copies  of  all  process,  pleadings,  depositions,  testi- 
mony, and  other  proceedings  in  said  suit,  .  .  .  and  the 
said  copies  being  entered,  as  aforesaid,  in  such  court  of 
the  United  States,  the  suit  shall  then  proceed  in  the  same 
manner  as  if  it  had  been  brought  there  by  original  pro- 
cess."    14  U.  Stat,  at  Large,  558-9. 

I  think  this  portion  of  the  statute  means  something. 
The  federal  court  obtains  actual  jurisdiction  only  when 
copies  of  the  process,  etc.,  are  filed  in  that  court.  The 
statute  imposes  the  duty  of  filing  the  jurisdictional  papers  in 
the  federal  court  upon  the  petitioner.  Not  only  must  he  tile 
the  proper  papers  in  the  federal  court,  but  he  must,  in  or- 
der to  complete  the  transfer,  file  them  there  by  a  given 
time,  viz.,  on  the  first  day  of  the  next  session.  The  copies 
of  process,  etc.,  required  to  be  filed  in  the  federal  court, 
are  the  process — corresponding  to  a  summons — by  which 
the  jurisdiction  is  there  made  active.  It'  a  summons,  in  an 
action,  is  not  served  and  returned  into  court,  as  required 
by  law,  jurisdiction  for  trial  purposes  is  not  obtained  by 
the  court.  If,  in  an  appeal  case,  a  transcript  is  not  filed  in 
the  appellate  court,  or  not  tiled  within  the  time  required  by 
statute,  appellate  jurisdiction  can  not  attach.  This  for  the 
reason  that  the  transcript  from  the  inferior  court  is  the 
process  by  which  the  appellate  court  acquires  jurisdiction. 
The  act  of  1867  says,  "  And  the  said  copies  being  en- 
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tered,  as  aforesaid,  in  said  court  of  the  United  States,  the 
court  shall  then  proceed,"  etc.  The  federal  court  can  not 
proceed  until  the  process  (copies)  are  entered  in  that  court. 
Entering  the  copies  is  essential  to  jurisdiction,  because  the 
equivalent  of  a  summons.  Until  the  required  copies  are 
entered  in  the  federal  court  jurisdiction  remains  in  the 
state  court.  It  must  be  somewhere,  and  as  it  is  not  trans- 
ferred to  the  federal  court,  it  must  be  of  necessity  in  the 
state  court.  Besides,  the  transfer  of  a  case  is  a  personal 
privilege  that  a  party  may  waive.  In  my  opinion,  when 
he  fails  to  comply  with  the  plain  jurisdictional  require- 
ments of  the  statute,  he  will  be  deemed  to  have  waived  his 
riifht  of  transfer. 

In  Insurance  Co.  v.  Marse^  20  Wall.  445,  Hunt,  J.,  who 
delivered  the  opinion  of  a  majority  of  the  court,  said :  "  In 
a  civil  case  he  may  submit  his  particular  suit,  by  his  own 
consent,  to  an  arbitration  or  to  the  decision  of  a  single 
judge ;  so  he  may  omit  to  exercise  his  right  to  remove  his 
suit  to  a  federal  tribunal  as  often  as  he  thinks  fit,  in  each 
recurring  case.  In  these  respects,  any  citizen  may,  no 
doubt,  waive  the  right  to  which  he  may  be  entitled." 

II.  Did  the  court  err  in  ordering  a  nonsuit? 

The  answer  to  this  question  depends  upon  the  determina- 
tion of  two  questions. 

1.  Whether  Schloss  had  authority  from  p^intiff  to  make 
the  purchase. 

2.  If  he  had  not,  did  the  subsequent  ratification  of  the 
purchase,  by  plaintiif,  have  the  effect  to  give  validity  to 
the  transaction  as  against  the  attachment  levy  of  defend- 
ant upon  the  goods  made  prior  to  the  ratification  ? 

The  agency  and  authority  of  Schloss  were  conferred  by 
a  power  of  attorney,  as  follows : 

"  Know  all  men  by  these  presents  :  That  I,  Moses  Pol- 
lock, of  the  city  of  Baltimore,  in  the  State  of  Maryland, 
for  divers  good  causes  and  considerations,  me  hereunto 
moving,  have  made,  ordained,  authorized,  nominated,  con- 
stituted and  appointed,  and  by  these  presents  do  make, 
ordain,  authorize,  nominate,  constitute,  and  appoint  Joseph 
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A.  Schlops,  of  Baltimore  city,  my  true  and  lawful  attorney, 
for  me,  and  in  my  name,  place,  and  stead  to  act  for  rae,  as 
my  agent,  to  collect  a  bill  due  me  from  Rudolph  Bornstien, 
of  Pomeroy,  Ohio,  and  to  receive  notes,  or  to  execute  bill 
of  sale,  mortgage,  or  any  way  to  settle  the  above  bill,  tbo 
total  amount  being  $1,948.50,  and  to  do  all  other  lawful 
acts  and  things  whatsoever  concerning  the  premises,  as 
fully  and  in  every  respect  as  I  myself  might  or  could  do 
were  I  personally  present  at  the  doing  thereof,  and  attor- 
neys, one  or  more,  under  him,  for  the  purposes  aforesaid,  to 
make,  and  again, at  his  pleasure,  to  revoke;  hereby  ratify- 
ing, allowing  and  confirming  whatsoever  my  said  attorney 
shall,  in  my  name,  lawfully  do,  or  cause  to  be  done,  in  and 
about  the  premises,  by  virtue  of  these  presents. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  24:th  day  May,  a.  d.  1867. 

[seal]  "  MOSES  POLLOCK" 

The  question  on  this  instrument,  in  view  of  the  action 
of  the  court  below,  is,  was  the  authority  conferred  upon 
the  agent  general  or  special.  The  instrument  conferring 
the  authority  is  in  writing,  under  seal,  and  contemplates 
the  execution  of  a  single  act  in  Pomeroy,  Ohio.  The 
agent's  authority  must  be  determined  by  the  terms  of  the 
writing,  and  the  nature  of  the  business  to  be  transacted, 
to  be  affected  by  any  local  usage  or  trade  custom  relating 
to  such  transactions  at  the  placfe  where  the  authority  of 
the  agent  was  to  be  exercised,  should  there  be  any  such 
usage  or  custom.  In  this  case  no  special  u^age  or  custom  • 
was  shown  to  exist,  that  could  in  any  way  vary  the  terms 
of  the  written  authority. 

We  think  the  agency  of  Schloss  was  special.  He  was 
authorized  to  collect  a  particular  debt,  amounting  to  $1,- 
948.50.  The  writing  designated  the  modes  of  collection  to 
be  executed,  by  receiving  notes,  bill  of  sale,  or  by  mort- 
gage. The  general  words, "  or  any  way  to  settle  the  above 
bill,"  by  the  authorities  on  such  questions,  will  be  restricted 
in  effect  to  mean  authority  to  make  settlement  of  the  claim 
in  any  of  the  modes  named  in  the  instrumeut,  and  to  the 
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using  of  such  other  instrumentalities  as  the  agent  might 
find  necessary  to  effect  the  collection  in  one  of  the  ways 
specified,  including,  of  course,  a  cash  payment  to  him. 
Billings  v.  MorroWy  7  Cal.  171. 

It  is  clear  to  us  the  authority  conferred  did  not  contem- 
plate the  purchase  of  a  large  stock  of  miscellaneous  mer- 
chandise— the  creation  of  a  large  debt  against  the  princi- 
pal; that  the  agent  should  execute  his  authority  in  such 
manner  as  to  necessitate  a  loan  of  money  to  his  principal, 
and  thereby  creating  a  debt  against  the  constituent  greater 
than  the  claim  to  be  collected.  "  An  agent  having  author- 
ity only  to  collect  a  debt,  has  no  right  to  take  a  note  for 
the  amount  of  it  from  the  debtor  to  himself,  and  thus 
substitute  himself  as  creditor."  McCulloch  v.  McKee^ 
16  Penn.  St.  289.  In  PowelVs  AdmW  v.  Henry,  27  Ala. 
612,  it  was  held :  "  The  delivery  of  an  account  to  an 
agent,  for  the  purpose  of  collecting  it,  confers  no  author- 
ity to  settle  it  in  any  other  mode;  and  if  the  agent  exceeds 
his  authority,  although  the  principal  may  ratify  the  act, 
yet,  to  avoid  it,  he  is  not  obliged  to  give  notice  that  he  re- 
pudiates it." 

As  Schloss  had  no  authority  to  make  the  purchase,  his 
doing  so  did  not  change  the  relation  of  creditor  and  debtor 
as  between  Pollock  and  Bornstien.  This  is  a  necessary 
consequence  of  the  rule,  with  few  exceptions,  that  the  au- 
thority conferred  on  the  agent  must  be  strictly  pursued  by 
him,  or  his  acts  are  unauthorized,  and  therefore  not  bind- 
ing upon  his  principal.  White  v.  Cooper,  3  Penn.  St.  180; 
JU  at  hews  v.  Hamilton,  23  III.  470;  Dunlafs  Palerfs  Agency, 
178. 

The  non  binding  effect  of  unauthorized  acts  of  an  agent, 
as  between  principal  and  agent,  is  considered  and  clearly 
declared  in  Rossetter  v.  Bossetter,  8  Wend.  494,  and  also,  in 
Tayhr  v.  Bohinson,  14  Cal.  396.  It  was  substantially  held 
that  authority  to  an  agent,  in  general  terms,  to  collect  or 
secure  a  claim  of  the  principal,  is  not  an  authority  to 
purchase  for  the  principal  the  property  of  the  debtor,  to 
secure  the  claim.    Such  purchase  is  not  the  natural  or  usual 
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means  of  securing  a  debt.  And  general  words  in  the  power, 
must  be  construed  in  reference  to  matters  or  modes  spec- 
ially mentioned.  Had  a  purchase  of  the  property  of  the 
debtor  been  contemplated  by  the  principal,  the  transaction 
of  the  agent  would  not  have  needed  to  be  ratified  by  the 
principal,  he  would  have  been  bound  without  any  such  act- 
See  also,  Nixon  v.  Hyesot^  5  Johns,  68;  Hoffman  v.  Adams j 
7  Watts,  116. 

These  authorities,  and  there  are  many  more  of  the  same 
general  effect,  warrant  us  in  holding  that  the  authority 
conferred  on  Schloss,  was  special,  that  in  making  a  pur- 
chase of  the  property,  and  creating  an  apparent  indebted- 
ness against  his  principal,  he  exceeded  his  authority — that 
the  indebtedness  created  was  his  own  rather  than  that  of 
his  principal — that  by  the  purchase  of  the  goods,  title  to 
them  did  not  pass  to  the  plaintiff. 

Plaintiff  claims  the  case  of  Oliver  v.  Sterling  Sf  Ahrens,  20 
Ohio  St.  391,  is  in  point,  and  decisive  of  this  case.  We 
think  the  cases  are  clearly  distinguishable.  The  authority 
of  the  agent  in  that  case,  consisted  of  verbal  instructions 
coupled  with  a  letter  addressed  to  the  debtor.  On  the  trial 
parol  testimony  was  admitted  to  show  the  nature  and  ex- 
tent of  the  agent's  authority,  which,  with  the  letter,  was 
allowed  to  go  to  the  jury.  Upon  the  facts  of  that  case 
there  could  be  no  legal  objection  to  such  a  course.  Story 
on  Agency  (7  ed.),  §  82,  says:  "  It  may  be  laid  down  as  a 
general  rule,  that  where  an  express  authority  is  conferred 
by  informal  instruments,  such  as  letters  of  advice,  or  in- 
structions, or  loosely  drawn  orders,  especially  where  they 
are  general  in  their  terms  or  confer  a  general  authority,  they 
are  construed  with  more  liberality  than  more  formal  and 
deliberate  instruments."  In  such  case  parol  evidence  may 
be  used  to  show  the  full  and  particular  instructions. 
Otherwise,  "  where  the  agency  is  created  and  conferred 
by  a  written  instrument,  the  nature  and  extent  of  the  au- 
thority must  be  ascertained  by  the  instrument  itself,  and 
can  not  be  enlarged  by  parol  evidence  of  intention  to  con- 
fer additional  power ;  for  this  would  be  to  contradict  or  to 
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vary  the  terms   of  the   written   instrument."     Story   on 
Agency,  (7  ed.),  §  76.     See  also,  1  Taunt.  §§  62,  68,  p.  846. 

In  this  case  the  power  of  the  agent,  as  to  the  perform- 
ance of  his  agency  in  Pomeroy,  was  wholly  and  exclusive)}^ 
conferred  by  the  power  of  attorney.  His  authority  could  not 
be  controled  or  varied  by  parol  testimony.  As  it  was  confer- 
red in  writing,  all  questions  under  it,  as  to  the  agent's  author- 
ity, must  be  referred  to  the  court  for  determination.  Hence, 
when  the  motion  for  non-suit  was  made,  a  material  ques- 
tion for  determination  by  the  court  was,  the  authority  of 
the  agent  to  make  the  purchase.  That  being  determined 
adversely  to  the  plaintiff,  as  we  think  properly,  the  plaintiff 
had  no  title  to  the  property  and  a  non-suit  was  properly 
granted. 

This  would  determine  the  case,  but  it  is  claimed  the  sub- 
sequent ratification  of  the  acts  of  Schloss,  by  Pollock,  had 
the  effect  to  perfect  the  title  in  plaintiff. 

The  rule  is,  where  an  agent,  in  the  transaction  of  the 
business,  has  exceeded  his  authority,  and  his  principal,  with 
a  fiill  knowledge  of  the^ circumstances,  deliberately  ratifies 
the  unauthorized  acts  of  his  agent,  the  ratification  reaches 
back  to  the  inception  of  the  unauthorized  acts,  and  the 
prihcipal  is  bound  thereby. 

There  are  exceptions  to  this  rule.  If  an  innocent  third 
person  acquires  rights,  in  good  faith,  in  the  property,  after 
the  commission  of  the  unauthorized  act,  and  before  it  has 
been  sanctioned  by  the  principal,  the  ratification  will  not 
operate  retrospectively  so  as  to  defeat  such  intervening 
rights.  Wharton  on  Agency  and  Agents,  §  77,  says:  "But 
innocent  strangers,  with  intervening  vested  rights,  are  not 
so  precluded.  These  rights,  so  far  as  they  accrued  prior  to 
his  ratification,  the  principal  can  not  touch ;  so  far  as  they 
are  concerned,  the  ratification  is  utterly  without  effect." 
The  same  doctrine  is  found  in  Story  and  Paley  on  Agency. 
Taylor  v.  Robinson,  14  Cal.  396 ;  Wood  v.  McCain,  7  Ala. 
800 ;  Fiske  et  aL  v.  Holmes  et  aL,  41  Maine,  441 ;  Parmlee  v. 
Simpsm,  5  Wall.  81. 

In  this  case,  by  the  testimony,  Schloss  made  the  alleged 
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purchase  about  the  27th  of  May,  1867.  Cohen  caused  his 
attachment  to  be  levied  upon  the  goods  about  the  24th  of 
June,  1867,'  and  the  attempted  ratification  did  not  take 
place  earlier  than  July  5,  1867.  So  far  as  we  can  learn 
from  the  testimony,  Cohen  was  creditor  of  R.  Bornstien 
prior  to  the  alleged  purchase.  By  the  levy  of  his  attach- 
ment on  the  goods,  before  the  ratification  of  the  agent's 
unauthorized  purchase,  ho  acquired  a  valid  claim  to  and 
lien  upon  the  attached  goods,  which  Pollock's  ratification 
could  in  no  way  divest. 

The  court  of  common  pleas  did  not  err  in  entering  up  a 
judgment  of  nonsuit  against  the  plaintiff. 

Judgment  affirmed. 


Boyd  v.  Bank  of  Tolbdo. 


Such  conduct  on  the  part  of  an  indorse?  toward  the  holder  of  negotiable 
paper,  as  is  calculated  to  put  a  person' of  reasonable  prudence  off  his 
guard,  or  to  induce  him 'to  omit  demand  or  protest,  or  to  give  notice  of 
dishonor,  will  dispense  with  the  necessity  of  taking  these  steps. 

Error  to  the  District  Court  of  Lucas  county. 

The  action  below  was  against  Boyd,  accommodation  in- 
dorser  of  a  note  which  fell  due  Saturday,  October  12, 1872. 
The  note  had  been  renewed,  in  bank,  once  or  twice,  and  a 
new  one  was  now  prepared  by  the  maker  for  Boyd  to  in- 
dorse, as  before,  for  the  purposes  of  another  renewal.  On 
the  day  of  maturity,  Weil,  one  of  the  makers,  took  this 
new  note  to  Boyd  ibr  his  indorsement.     Weil  testified  : 

"I  asked  Boyd  to  indorse  renewal  note;  he  said  he 
would  n't  do  it ;  he  said,  at  first,  that  I  should  see  if  I  could 
get  it  at  George  Stebbins',  that  he  (Stehbins)  should  indorse 
it;  then  he  said  that  he  had  to  go  out  of  town,  and  that  if 
he  (Stebbins)  would  not  go  on,  he  (Boyd)  would  attend  to 
it  next  week,  and  that  I  should  tell  Mr.  Griffith  so.     He 
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Baid  I  ehould  leave  the  note  at  the  bank.-  I  went  down 
then;  first  I  looked  for  Stebbins,  and  couldn't  find  him; 
then  I  went  to  the  bank  and  told  Mr.  Griflith  what  Boyd 
had  told  me — that  if  he  should  not  be  back  in  time,  before 
the  bank  closed  that  day,  he  would  attend  to  it  next  week. 
Don't  think  he  mentioned  any  particular  day.  That  is 
what  he  told  me — I  should  leave  it  there.  I  guess  it  was 
on  Saturday  when  the  note  was  due.  It  was  pretty  near 
noon — a  little  before  noon,  when  I  went  up  there  with  the 
note,  after  I  had  been  to  see  George  Stebbins ;  I  could  n't 
find  Stebbins ;  it  was  Friday  or  Saturday  morning  that  I 
saw  Boyd ;  I  can  not  tell  any  more  than  that  it  was  one 
of  those  two  days.". 

On  cross-examination,  although. his  memory  was  tested 
on  the  subject,  he  still  insisted  that  Boyd's  directions  were 
"  to  leave  the  note  at  the  bank,  and  tell  GriflEith  (the  pres- 
ident) if  he  did  n't  get  back  in  time,  he  would  attend  to  it 
next  week."    This  statement  is  repeatedly  made. 

Mr.  Griffith  said : 

"Am  president  of  the  Merchants'  National  Bank.  The 
note  for  ^2,000,  dated  August  10,  and  maturing  October  12, 
was  in  the  bank ;  we  discounted  it  for  Eldridge  &  Weil, 
and  when  it  matured — on  the  day  of  maturity — on  Satur- 
day, October  12,  Mr.  Weil  brought  this  note— it  was  for 
sixty  days — and  had  been  renewed  several  times  before; 
he  brought  this  and  said  Boyd  was  out  of  town  and  didn't 
know  that  he  would  get  back  before  Monday,  and  if  he 
did  n't  get  back  on  Saturday,  he  would  come  in  and  arrange 
it,  or  attend  to  it,  on  Monday.  We  simply  then  attached 
the  renewal  note  to  the  original  note,  waiting  for  Boyd  to 
come  in  on  Monday  and  indorse  it.  The  same  circumstance 
had  happened  once  before.  I  believe  a  like  circumstance 
of  this  kind  occurred  once  before  where  it  was  renewed 
after  maturity. 

"  Q.  Renewed  by  Boyd  after  maturity  ? 

"-4.  Yes,  sir. 

"Q.  On  the  same  paper? 

"-4.  Yes,  sir. 
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"§.  You  say  Weil  came  in  and  told  you  that  Mr.  Boyd 
said  he  would  be  there  and  attend  to  it  next  week? 

"u4.  He  said,  if  he  did  n't  get  home  in  time  on  Saturday, 
he  would  come  in  on  Monday  and  arrange  it,  or  attend  to 
it.  That  was  the  substance  of  it.  I  will  not  be  positive 
about  the  word." 

Mr.  Griffith  also  said,  that  "  on  Monday  he  went  out  to 
look  np  Boyd,  and  get  the  matter  arranged,  having  just 
learned  that  the  makers  had  failed.  He  said  he  met  Boyd 
in  the  street,  and  told  him  what  Weil  had  said,  to  which 
Boyd  replied  :  *  I  will  come  in  this  afternoon,  and  arrange 
it.' "  And  again  he  said,  that  "  he  told  Boyd  the  new  note 
was  waiting  at  the  bank  to  be  indorsed,  and  that  Boyd  re- 
plied he  would  come  in  and  attend  to  it.  The  note  had 
been  brought  to  the  bank  during  bank  hours  of  Saturday, 
and  left  there  for  Boyd's  indorsement."-  Griffith  further 
said,  as  to  Boyd's  statements :  "  He  said  he  would  come  in 
and  arrange  it,  or  attend  to  it.  He  gave  me  to  understand 
it  would  be  all  right.  The  amount  of  his  statement  was, 
he  would  come  in  in  the  afternoon  and  fix  it,  or  arrange  it, 
or  do  something.  That  is  what  I  say  now.  I  do  not  recol- 
lect the  precise  words,  but  the  impression  left  on  my  mind 
was  that  he  would  come  in  and  arrange  it  in  the  afternoon. 

Wm.  Langhlin,  father-in-law  of  one  of  the  makers  of  the 
note,  testified  to  statements  of  Boyd  made  about  the  time 
of  the  maturity  of  the  paper.  He  said,  that  "  Boyd  spoke 
of  his  going  out  of  town,  and  that  he  had  told  Weil  to 
leave  the  note  at  the  bank ;  that  Boyd  said  he  had  told 
Weil  that  he  was  going  out  of  town,  and  for  him  (Weil) 
to  have  the  note  at  the  bank,  and  he  (Boyd)  would  call  and 
fix  it  when  he  came  back." 

The  note  in  suit  was  in  the  Merchants'  STational  Bank, 
for  collection,  on  the  day  of  its  maturity,  but  was  not  pro- 
tested, and  plaintiff  in  error  claims  that  there  was  no  proper 
notice  to  him  of  dishonor,  and  that  being  indorser  he  was 
•discharged. 

The  bank  claims,  among  other  things,  that  the  circum- 
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stances  show  a  waiver  of  demand  and  notice  by  the  in- 
doreer. 

The  cause  was  submitted  to  the  court,  which  found  for 
the  bank,  in  the  amount  of  the  note  and  interest.  A  mo- 
tion for  a  new  trial  was  overruled,  a  bill  of  exceptions  was 
taken,  and,  on  error,  the  district  court  affirmed  the  judg- 
ment of  the  common  pleas ;  whereupon  a  petition  in  error 
was  filed  in  the  supreme  court. 

Kent,  Newton  ^  Pugslfy,  for  plaintiff  in  error. 
Osbom  ^  Swayne,  for  defendant  in  error. 

Wright,  J.  The  only  question  we  propose  to  consider 
is,  did  the  words  and  deeds  of  Boyd  amount  to  a  waiver  of 
notice  of  dishonor  ? 

Parsons  states  the  law  on  the  subject  thus:  ^'Demand 
and  notice  may  be  waived  by  an  act  of  the  indorser,  calcu- 
lated to  put  the  holder  off  his  guard  and  prevent  him  from 
treating  the  note  as  he  otherwise  would  have  done."  1  Par- 
sons on  JSfotes  and  Bills,  582. 

The  same  author  also  says,  page  592 :  "  It  will  be  seen 
that  the  general  principle  upon  which  most  of  these  cases 
on  the  subject  of  waiver  depends  is,  that  the  indorser  has, 
by  act  or  word,  done  something  calculated  to  mislead  the 
holder,  and  induce  him  to  forego  taking  the  usual  steps  to 
charge  the  indorser.  The  same  principle  would  apply,  in 
our  opinion,  when  the  declarations  are  made  on  the  day 
of  maturity.  Thus,  where  the  holder  asked  the  indorser, 
on  the  day  the  note  matured,  if  it  would  be  best  to  call 
upon  the  makers,  and  the  indorser  replied  that  it  would  be 
of  no  use,  a  regular  demand  and  notice  were  deemed 
waived.  So  a  verbal  request  by  the  indorser  to  the  holder 
not  to  protest  the  note  was  held  to  be  a  waiver  of  demand. 
With  reference  to  the  question  whether  a  particular  con- 
versation amounts  to  a  waiver,  no  general  rule  can  be  laid 
down,'  except  that  the'words  used  must  be  such  as  fairly  to 
lead  a  reasonable  man  to  suppose  that  the  indorser  did  not 
VOL.  XXXII — 84 
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wish  that  the  regular  course  in  making  a  demand  and 
giving  notice  should  be  pursued,  or  such  as  would  be  calcu- 
lated to  prevent  him  from  so  doing.  But,  on  the  other 
hand,  the  language  must  not  be  so  vague,  uncertain,  or 
loose  as  to  raise  a  reasonable  doubt  as  to  what  was  in- 
tended." 

On  this  subject  Edwards  says,  page  683  (Lich.) :  "  And 
any  conduct  on  the  part  of  the  (drawer  or)  indorser  calcu- 
lated to,  and  actually  inducing  the  holder  to  omit  serving 
him  with  (a)  regular  notice,  will  have  the  same  effect.  Thus 
where  it  was  proved  that  a  few  days  before  the  bill  became 
due  the  drawer  called  at  the  counting-house  of  the  holder, 
and  being  asked  the  place  of  his  residence,  replied  that  he 
had  no  regular  residence,  that  he  was  living  among  his 
friends,  and  would  call  and  see  if  the  bill  was  paid  by  the 
acceptor,  this  was  held  to  dispense  with  notice,  and  threw 
upon  the  drawer  the  duty  of  inquiring  whether  the  bill  was 
met  at  maturity." 

In  Lary  v.  Young,  8  Eng.  (13  Ark.)  402,  the  head  note 
reports :  "  A  few  days  before  it  (the  note)  became  due,  the 
attorneys  of  the  indorsee  reminded  the  indorser  it  would 
soon  be  due,  and  that  the  maker  had  left  the  place.  The 
indorser  replied  that  he  owed  the  note,  that  it  was  all  right, 
that  he  hud  indorsed  to  pay  it  when  it  became  due :  his 
agent,  who  had  not^s  and  accounts  in  his  hands  for  collec- 
tion, would  do  so.  Heldy  sujQicient  waiver  of  demand  and 
notice." 

Daniels  says  :  "  Any  act,  course  of  conduct,  or  language 
of  the  drawer  or  indorser  calculated  to  induce  the  holder 
not  to  make  demand  or  protest,  or  give  notice,  or  to  put 
him  off  his  guard,  or  any  agreement  by  the  parties  to  that 
effect,  will  dispense  with  the  necessity  of  taking  these 
steps."    2  Daniels  Neg.  Inst.,  §  1103,  p.  130. 

In  Gove  v.  Vining,  7  Met.  212,  the  syllabus  is:  "A 
promissory  note  was  made  payable  at  either  bank,  in  Bos- 
ton, in  four  months  from  December  27,  1841,  and  was  in- 
dorsed by  the  payee.  On  the  27th  of  April,  1842,  the  holder 
sent  a  messenger,  with  a  note  and  written  notice  to  the  in- 
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dorser,  requesting  payment,  to  the  house  in  which  the 
maker  and  indorser  resided.  The  maker  was  absent,  but 
the  indorser  read  the  notice  and  told  the  messenger  that 
the  maker  would  see  the  holder  in  a  short  time,  and  wished 
him  not  to  sue  the  note  until  the  maker  should  see  him. 
No  demand  was  afterward  made  on  the  maker,  nor  notice 
given  to  the  indorser.  Held,  that  the  indorser  had  waived 
a  legal  demand  and  notice,  and  was  answerable  to  the 
holder."  Shaw,  J.,  in  delivering  the  opinion,  says:  "And 
the  court  are  of  the  opinion  that  when  the  indorser  at,  or 
shortly  before  the  time  when  the  not^  becomes  due,  says  to 
the  holder  that  an  arrangement  for  its  payment  is  about 
being  made,  and  in  direct  terms,  or  by  reasonable  implica- 
tion, requests  the  holder  to  wait  and  give  time,  it  amounts 
to  an  assurance  that  the  note  will  be  paid,  that  the  promisor 
or  indorser  will  pay  it,  and  is  a  waiver  of  demand  and 
notice.  It  tends  to  put  the  holder  off  his  guard,  and  in- 
duces him  to  forego  making  a  demand  at  the  proper  time 
and  place,  and  it  would  be  contrary  to  good  faith  to  set  up 
such  want  of  demand  and  notice,  caused,  perhaps,  by  such 
forbearance,  as  a  ground  of  defense." 

Counsel  for  plaintiff  in  error  cite  Cayuga  Bank  v.  Dill,  5 
Hill,  403,  and  it  must  be  admitted  that  the  case  is  much 
like  the  one  before  us,  but  decided  adversely  to  the  views 
here  advanced.  Cowen,  J.,  dissented,  and  Daniels  says  of 
the  case :  "  The  court  was  divided,  and  the  decision  has 
been  justly  criticized  and  condemned."  2  Daniels,  §  1107. 
Parsons  says :  "  The  opinion  of  Cowen,  J.,  is  clearly  the 
better."     1  Parsons,  592,  note  g. 

The  question  to  be  determined  is  whether,  upon  a  fair 
construction  of  Boyd's  conduct,  it  was  calculated  to  mislead 
a  reasonable  person,  to  put  him  off  his  guard,  and  to  induce 
him  to  forbear  taking  the  necessary  steps  to  charge  the  in- 
dorser. We  think  Weil  fairly  represented  Boyd  to  the 
bank,  and  these  representations  were  affirmed  to  be  au- 
thentic on  Monday,  when  Boyd,  upon  being  told  them  by 
Griffith,  answers  that  he  will  come  and  attend  to  it.  This 
statement  made  to  the  bank,  on  Saturday,  taken  in  eonnec- 
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tioa  with  the  leaving  of  the  new  note  with  the  officers  of 
the  institution,  fairly  led  them  to  believe  that  Boyd  would 
do  what  he  said.  Had  he  kept  his  word,  and  indoirsed  the 
not^  on  Monday,  the  necessity  of  notice  and  protest  was 
waived. 

One  who  leads  another  to  act  upon  the  faith  of  state- 
ments made,  can  not  escape  the  consequences  which  a 
silence  upon  such  statements  has  occasioned. 

Judgment  affirmed. 


Cox,  Adm'r,  etc.,  v.  John. 

1.  It  is  a  well  settled  rule  in  equity,  that  a  trustee  is  not  permitted  to  so 

manage  the  subject  of  his  trust,  as  to  make  profits  or  gain  therefrom  for 
himself.  The  beneficiaries  in  the  trust  have  a  right  to  expect  and  re- 
quire the  exercise  of  bis  best  judgment,  care,  and  diligence,  on  their  be- 
half|  and  the  gains  resulting  therefrom  inure  to  their  sole  benefit 

2.  What  such  trustee  may  not  do  directly,  he  is  not  permitted  to  do  through 

the  intervention  of  an  agent  or  attorney. 

3.  An  administrator  can  not,  therefore,  be  allowed,  directly,  or  through  his 

attorney,  to  compromise,  adjust,  and  settle  claims  against  the  estate  for 
which  he  is  acting,  for  less  than  their  face,  and  to  put  tbe  difference  in 
his  own  pocket. 

4.  And  the  rule  is  the  same,  whether  the  attorney,  througb  whom  such  oom^ 

promise  and  settlement  is  affected,  acts  for  the  administrator  officially 
or  personally;  and  whether  he  acts,  in  making  such  settlement,  as  tbe 
attorney  of  the  administrator  solely,  or  for  him  and  others,  with  a  view 
to  their  joint  profit.  What  tbe  administrator  may  not  do  singly,  tbe  pol- 
icy of  the  law  will  not  permit  him  to  participate  in  doing.  In  either 
case  tbe  discounts  obtained  from  creditors  must  inure  to  tbe  benefit  of 
tbe  estate. 

h.  Upon  final  settlement  of  an  administrator's  accounts,  it  is  not  tbe  duty 
of  the  probate  judge  to  provide  for  the  payment  of  claims  against  tbe 
estate  which  no  creditor  is  asserting. 

6.  Nor  is  it  within  the  jurisdiction  of  tbe  probate  court,  upon  such  final  set- 
tlement, to  determine  tbe  state  of  accounts  between  tbe  administrator 
and  the  several  distributees  to  whom  any  balance  found  in  his  hands 
may  be  payable.  The  court  can  only  order  distribution  of  such  balance 
according  to  law,  leaving  the  state  of  accounts  between  the  parties  to 
be  inquired  into  when  such  order  of  distribution  is  sougbt  to  be  enforced 
by  the  respective  distributees. 
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Error  to  the  Court  of  Common  Pleas,  of  HamiltOQ 
county.    Reserved  in  the  district  court. 

The  questions  in  this  case,  arise  upon  the  settlement  of 
the  final  account  of  the  plaintiff  in  error,  as  administrator  of 
the  estate  of  Squire  J.  John,  in  the  Prohate  Court  of  Hamil- 
ton county.  Numerous  exceptions  were  filed  to  this  acconnt 
bj  defendants  in  error.  The  account,  together  with  two  par- 
tial accounts,  previously  filed  by  the  administrator,  and  all 
the  exceptions  thereto,  were  referred  by  the  court  to  Aaron  R. 
Button,  Esq.,  as  a  special  master  commissioner.  The  master 
subsequently  made  a  full  report  touching  all  the  accounts,  ap- 
pending thereto  all  the  evidence  taken  before  him  on  the  hear- 
ing and  investigation.  To  this  report  exceptions  were  filed  by 
both  parties.  The  reportshows  that  the  claims  of  a  large  num- 
ber of  creditors  of  the  estate,  amounting  in  the  aggregate  to 
f  21,000,  or  more,  were  purchased  and  paid  for  by  one  Richard 
Collins,  a  brother-in-law  of  the  administrator,  at  an  aver- 
age cost  of  thirty-three  and  a  third  per  cent,  of  the  amount 
appearing  to  be  due  on  them.  For  the  full  amount  of  these 
debts  against  the  estate,  the  administrator,  in  his  final  ac- 
count, claimed  a  credit.  The  master  found  that  in  the 
purchase  of  these  claims,  Collins  was  acting  as  the  agent  of 
the  heirs  of  one  George  Cox,  a  deceased  brother  of  the  ad- 
ministrator, and  that  the  administrator  was  indebted  to 
them  for  the  full  amount  of  the  debts  so  purchased,  and  al- 
lowed him  a  credit  accordingly.  The  vouchers  for  the 
claims  purchased  by  Collins,  are  numbered  in  the  last  ac- 
count, 68  to  99,  inclusive,  also  106.  To  the  allowance  of 
these  vouchers  by  the  master,  the  defendants  in  error  ex- 
cepted. This  exception  was  numbered  15,  under  article 
1.  The  court,  upon  hearing,  "ordered  that  said  report 
and  findings  by  said  master  commissioner  Button,  be  con- 
firmed, and  all  the  exceptions  overruled,  excepting  the  fif- 
teenth exception  under  article  one,  and  the  third  exception 
under  article  two,  filed  by  the  heirs,  as  to  which  the  court 
found  error  in  said  report,  and  ordered  that  the  same  be  re- 
versed in  this,  that  the  master  has  allowed  said  adminis- 
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trator  credit  in  his  account  for  the  full  amount  of  the 
claims  specified  in  said  fifteenth  exception,  whereas  all  the 
the  said  claims  were  compounded  and  purchased,  at  a  great 
discount,  by  Richard  H.  Collins,  as  found  in  said  master's 
report,  while  retained  and  acting  as  attorney  for  said  ad- 
ministrator, in  settling  said  estate,  and  the  compounding 
thereof,  accrued  to  the  benefit  of  said  estate,  and  the  admin- 
istrator should  have  been  allowed  and  credited  in  his  ac- 
count the  sum  or  amount  actually  paid  for  said  claims  re- 
spectively, and  no  more."  The  court  then  re-adjusted  the 
accounts,  crediting  the  amount  paid  by  Collins  for  said 
claims,  aud  no  more,  and  bringing  the  administrator  in 
debt  to  the  estate  in  the  sum  of  $6,629.81,  on  October  26, 
1866,  and  then  ordered  the  administrator  to  distribute  to 
the  widow  and  children,  said  sum  with  interest. 
From  this  order  and  judgment  the   administrator  ap- 


At  the  June  term,  1870,  of  the  common  pleas,  a  like  or- 
der and  judgment  was  entered.  It  sustains  the  exception 
to  article  one,  of  the  exceptions  of  the  heirs  to  the  master's 
report,  by  ordering  "  that  the  report  and  findings  of  said 
master  commissioner  are  erroneous  in  this,  that  the  master 
has  allowed  said  administrator  credit  for  the  full  amount 
of  the  claims  against  said  estate,  specified  in  the  fifteenth 
exception,  article  one,  filed  by  said  heirs  of  S.  J.  John, 
whereas,  by  law,  said  administrator  was  entitled  to  credit 
in  his  accounts  for  the  sum  or  amount  actually  paid  for  the 
said  claims  respectively,  and  for  no  more ;  the  court  finding 
that  the  said  claims  were  compounded  and  purchased  by 
Richard  H.  Collins,  while  retained  and  acting  as  attorney 
for  the  said  administrator  in  the  settlement  of  said  estate, 
and  at  a  great  discount,  as  found  in  said  master's  report, 
and  that  said  discount  must  be  held  to  inure  to  the  benefit 
of  said  estate."  The  court  then  re-adjust  the  account,  and 
find  the  administrator  in  debt  to  the  estate  in  a  balance  of 
16,629.91,  with  interest  thereon  from  Oct.  26,  1866,  which 
balance  of  $6,629,91,  with  interest  as  aforesaid,  the  said 
administrator  is  ordered  to  distribute  and  pay  to  the  widow 
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and  children  of  the  said  Squire  J.  John,  according  to  their 
respective  shares  in  law. 

The  court  then  ordered,  "  that  the  master's  report,  after 
heing  thus  corrected,  be  and  hereby  is  confirmed." 

To  all  the  findings,  rulings,  and  judgment  of  the  court, 
Edward  Cox  the  administrator  excepted — and  moved  the 
court  for  a  new  trial,  but  the  court  overruled  the  motion,  to 
which  he  also  excepted. 

lie  then-  presented  a  bill  of  exceptions  containing  all  the 
testimony  in  the  case,  accounts  and  vouchers,  etc.,  in  evi- 
dence on  the  hearing  and  trial,  which  was  approved,  signed 
and  sealed,  and  made  part  of  the  record. 

The  case  was  taken  to  the  district  court  by  petition  in 
error. 

The  district  court  reserved  the  cause  and  all  questions 
arising  in  the  same,  to  the  supreme  court. 

The  material  facts  shown  by  the  testimony,  and  other 
parts  of  the  record,  are  stated  in  the  opinion  of  the  court. 

C.  D.  Coffin^  with  Charles.  L.  Mitchdly  for  plaintift'  in 
error : 

As  to  the  relation  of  attorney  and  client,  in  regard  to  pur- 
chases by  the  attorney  for  his  client.  18  Ves.  313 ;  Holman 
V.  LoyneSy  4  De  Gex.  M.  &  Q.  281 ;  Edmons  v.  Meyrickj  2 
Hare,  60.  And  as  to  his  disability  to  purchase.  Exparte 
Lacey,  6  Ves.  626;  Crane  v.  Allen,  2  Dow.  289;  Nay- 
lor  V.  Winchy  1  Simon  &  Stewart,  555  ;  Famam  v.  Brooks, 
9  Pick.  232.  As  to  what  must  be'  done  before  the 
client  can  claim  the  purchase.  Oalbreath  v.  Elder,  8  Watt. 
95  ;  Wade  v.  Pettibone,  11  Ohio,  57,  60,  61 ;  Downey  v.  Gar- 
rard, 3,Qrant's  Cases,  64 ;  Henry  v.  Raimer,  25  Penn.  St.  354 ; 
Clevivger  v.  Batman,  3  S.  &  W.  486,  493 ;  Smith  v.  Brother- 
ion,  32  Penn.  St.  461,  469.  On  the  relation  of  an  attorney  of 
an  administrator  to  the  widow  and  children  of  the  dece- 
dent, see  Salladfs  appeal,  36  Penn.  St.  12  (12  Casey),  429. 

Rufus  King,  and  Lawrence  MaxweU,  Jr.,  for  the  widow 
and  heirs : 
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I.  It  is  well  settled  that  an  administrator  can  not  bay 
claims  at  a  discount,  for  his  own  benefit.  A  trustee's  en- 
tire services  are  due  to  his  trust. 

Nor  can  he  be  jointly  interested  with  others  in  such  pur- 
chase. MitchunCs  Heirs  v.  MitchunCs  AdmWs^  3  Dana  (Ky.), 
260,  265,  266 ;  Brackenridge  v.  Holland,  2  Blackf.  (Ind.), 
877;  Falton  v.  Whitney  (N.  Y.  C.  A.),  2  Law  and  Eq.  713. 

Nor  agree  to  accept  a  benefit  from  the  purchaser.  Bailey 
V.  Watkins,  Sudgen  Law  of  Property,  726. 

These  rules  of  equity  are  epitomized  in  our  statute.  S. 
&  C.  598,  §  163. 

The  evidence  proves  conclusively  that  Collins'  purchases 
were  made  on  behalf  of  the  administrator.  Whether  it 
was  wholly  or  in  part  with  money  lent  to  the  administrator 
by  others  is  immaterial. 

And  it  is  also  immaterial,  under  the  authorities  cited, 
whether  the  purchases  were  for  the  administrator's  sole 
benefit,  or  whether  he  was  only  jointly  interested  therein 
with  Collins  and  the  heirs  of  Geo.  Cox,  or  to  what  extent 
he  was  interested. 

II.  But  even  if  it  were  true,  as  claimed  by  the  adminis- 
trator, that  he  had  no  interest  whatever  in  the  purchase  of 
these  claims ;  but  that  it  was  the  other  heirs  of  George 
Cox,  acting  solely  on  their  own  account,  and  for  their  own 
benefit,  who  bought  them,  the  discount  must  nevertheless 
inure  to  the  estate. 

1.  Because  they  bought  through  the  illegal  agency  of 
the  attorney  and  administrator  of  the  estate. 

2.  Because  one  of  those  heirs  was  the  wife  of  the  attorney 
of  the  estate,  and  all  of  them  were  the  brothers  and  sisters 
of  the  administrator. 

1.  The  attorney  of  an  estate  can  no  more  buy  claims 
than  the  administrator.  Ex  parte  James,  8  Ves.  346 ;  Wade 
V.  Pettibone,  11  Ohio,  57-59;  Stockton  v.  Ford,  11  How.  (U, 
S.),  232,  247;  Story  on  Agency,  §  211 ;  Reed  v.  Norris,  2 
Myl.  &  Craig,  374. 

And  what  neither  can  do  for  himself,  he  can  not  do  ae 
agent  for  others,  because  as  agent  for  others  he  would  have 
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the  same  conflicting  interest  with  bis  duties  to  the  estate, 
as  if  acting  for  himself;  at  least,  the  distinction  between 
the  degree  of  interest  be  would  have  in  the  different  cases 
is  "  to  thin  to  form  a  safe  rule  of  justice."  JEx  parte  Ben- 
nett, 10  Ves.  899,  881, 882, 884,  893-400 ;  Hawley  v.  Cramer, 
4  Cowen,  718-736;  Reed  v.  Warner,  6  Paige,  650-656; 
Piatt  V.  Longwarth,  27  Ohio  St.  159. 

The  administrator  certainly  participated  in  the  negotia- 
tions for  the  purchase  of  these  debts.  If  be  were  not  act- 
ing as  principal,  the  only  alternative  is  that  he  was  acting 
as  agent  for  the  heirs  of  George  Cox. 

Collins'  employment  to  collect  debts  was  sufficient  to 
constitute  him  attorney  for  the  estate.  It  was  not  neces- 
sary that  he  should  have  been  employed  to  bring  or  defend 
suits.    In  the  matter  of  Aitkin,  4  B.  &  Aid.  47. 

But  he  also  acted  as  counselor,  and  gave  advice  as  to 
closing  the  estate.  His  bill  for  $1,200  includes  "  advice 
generally." 

2.  The  rule,  which  prohibits  an  administrator  or  attorney 
from  being  interested  in  the  purchase  of  claims  against  the 
estate,  is  equally  applicable  to  a  purchase  by  the  wife,  or  . 
the  brothers  and  sisters  of  either.  Devoue  v.  Fanning,  2 
Johns,  ch.  252 ;  Biddle  v.  Roll,  24  Ohio  St.  672 ;  Piatt  v. 
Lovgworth,  27  Ohio  St.  160 ;  Mitchum's  Heirs  v.  Mitchum's 
Adm'rs,  3  Dana  (Ky.),  266 ;  Dundaa'  Appeals,  64  Penn.  St. 
326-332. 

m.  As  to  the  balance  alleged  to  be  due  to  the  estate  of 
George  Cpx,  it  is  to  be  observed  that  no  such  claim  is,  or, 
so  far  as  the  testimony  shows,  ever  has  been,  set  up  by  his 
administrator.  It  was  brought  forward,  collaterally,  by 
Edward  Cox,  the  administrator  of  John.  It  was  sought  to 
obtain  credit  on  his  account  for  it,  but  it  was  overruled  by 
the  master,  expressly  on  the  ground  that  it  was  not  re- 
ceipted for,  nor  transferred  nor  assigned  by  the  administra- 
tor of  George  Cox  to  E.  Cox,  the  administrator  of  John. 
On  his  own  showing,  therefore,  the  master  was  unwar- 
ranted in  proceeding  to  say  that  it  is  still  a  debt  of  John's 
estate  to  that  of  George  Cox. 
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The  authority  of  the  probate  court  is  limited  to  auditing 
the  administrator's  accounts.  (1  8.  &  C.  599,  §  168.)  It 
has  no  jurisdiction  to  adjudicate  upon  alleged  debts  of  the 
estate. 

Nor  was  any  such  jurisdiction  invoked  by  the  adminis- 
trator of  George  Cox.  There  is  no  evidence  or  pretense 
that  he  authorized  or  presented  any  claim  against  John's 
estate.  Indeed,  upou  the  evidence,  it  is  clear  that  the  ad- 
ministrator of  John  has  been  credited  in  his  accounts  with 
the  payment  of  all  claims  ever  held  by  George  Cox  against 
John. 

IV.  The  probate  court,  whose  jurisdiction  "  to  settle  the 
accounts  of  executors  and  administrators,  and  to  order  the 
distribution  of  estates "  (8.  &  C.  1212,  §  2),  was  alone  in- 
voked below,  had  no  power,  in  this  proceeding,  to  investi- 
gate or  determine  the  alleged  indebtedness  of  Mrs.  John  to 
the  administrator. 

The  only  order  the  court  had  power  to  make,  was  a  gen- 
eral direction  to  distribute  the  funds  remaining  in  his  hands 
according  to  law.  Swearingen  v.  Morris,  14  Ohio  St,  432  ; 
McLaughlin  v.  McLaughlin^  4  Ohio  St.  511. 

This  record  does  not  disclose,  because  the  probate  court 
had  no  jurisdiction  in  the  case  to  investigate,  the  true  in- 
wardness of  the  alleged  transaction  between  the  widow  and 
the  administrator,  by  which  it  is  now  falsely  pretended  that 
the  stock  was  turned  over  to  her  and  retransferred  to  him 
as  her  agent. 

If  she  incurred  a  liability  to  the  administrator,  which  is 
still  outstanding,  he  can  enforce  it  by  an  action,  or  by  way 
of  set  off,  when  she  sues  to  recover  upon  the  order  of  dis- 
tribution.    (S.  &  C.  620,  §  4.) 

Scott,  J.  The  controversy  in  this  case  is  now  limited  to 
the  findings  and  rulings  of  the  court  below,  on  the  excep- 
tions taken  to  the  report  of  the  master  in  relation  to  the 
final  account  of  the  plaintiff  in  error,  as  administrator  of 
the  estate  of  S.  J.  John.  The  main  question  in  the  case  is, 
Did  the  court  below  err,  to  the  prejudice  of  plaintiff  in  er- 
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ror,  in  finding,  from  the  vouchers  and  testimony  in  the  case, 
and  from  the  facts  found  by  the  master,  that  the  claims 
against  the  estate,  which  were  purchased  for  about  one- 
third  of  their  nominal  amount,  "  were  so  compounded  and 
purchased  by  Richard  H.  Collins,  while  retained  and  acting 
as  attorney  for  said  administrator,  in  the  settlement  of  said 
estate  ; "  and  in  holding  that,  "  by  law,  said  administrator 
was  entitled  to  credit  in  his  accounts  for  the  sum  or  amount 
actually  paid  for  the  said  claims  respectively,  and  for  no 
more?"  And  was  the  final  order  and  judgment,  made  in 
accordance  with  such  finding,  erroneous  ? 

These  questions  present  mainly,  if  not  solely,  an  issue  of 
fact.  For  we  do  not  understand  that  there  is  any  substan- 
tial disagreement  between  counsel,  as  to  the  law  governing 
this  main  subject  of  contest.  We  do  not  understand  coun- 
sel as  questioning  the  soundness  of  the  rule,  well  settled  in 
equity,  that  a  trustee  is  not  permitted  to  manage  the  sub- 
ject of  his  trust  so  as  to  make  profits  or  gain  therefrom  for 
himself.  The  beneficiaries  in  the  trust  have  a  right  to  ex- 
pect and  require  the  exercise  of  his  best  judgment,  care, 
and  diligence  on  their  behalf,  and  the  gains  resulting  there- 
from inure  to  their  sole  benefit.  An  administrator  can  not, 
therefore,  be  allowed  to  compromise,  adjust,  and  settle  claims 
against  the  estate  for  which  he  is  acting,  for  less  than  their 
face,  and  put  the  difierence  in  his  own*  pocket.  And  it 
is  equally  clear,  that  w^hat  he  can  not  do  directly,  he  will 
not  be  allowed  to  do  through  his  attorney  or  agent.  The 
maxim,  "  qui  facit  per  alium^  facit  per  se"  is,  at  least,  as  ef- 
ficacious and  forcible  in  equity,  as  at  law. 

If,  in  purchasing  or  satisfying  these  claims,  Collins  was 
retained  by,  and  was  acting  as  attorney  for,  the  administra- 
tor, we  think  it  immaterial  whether,  as  between  themselves, 
it  was  understood  that  he  was  retained  by  the  administra- 
tor personally  or  officially.  In  either  case,  so  long  as  the 
trust  continues,  such  purchase  is  the  act  of  the  trustee,  and 
must  inure  to  the  benefit  of  the  cestuis  que  trusty  and  not  of 
the  administrator  personally.  Xor  does  it  make  any  differ- 
ence whether,  in  this  business,  Collins  was  employed  solely 
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by  the  administrator,  or  by  him  and  others,  with  a  view  to 
their  joint  profit,  For,  what  he  may  not  do  singly,  the 
policy  of  the  law  will  not  permit  him  to  participate  in  do- 
ing. In  matters  pertaining  to  his  trust,  he  must  be  the 
servant  solely  of  the  beneficiaries.  These  principles  are  so 
well  settled  as  to  require  no  citation  of  authorities  in  their 
Rupi)ort.  Nor  do  we  understand  them  to  be  drawn  directly 
in  question  by  the  able  counsel  who  represent  the  plaintiff 
in  error. 

The  main  question,  then,  is  one  of  fact :  "Was  Richard 
Collins,  in  the  purchase  or  adjustment  of  the  claims  in 
question,  acting  as  the  Agent  or  attorney  of  the  plaintiff  in 
error,  or  was  he  acting  solely  for  others  ? 

The  following  facts,  bearing  more  or  less  directly  on  this 
question,  appear  from  the  record : 

Circumstances,  which  to  a  great  extent  were  beyond  the 
control  of  the  plaintiflF  in  error,  have  rendered  his  admin- 
istration of  the  estate  of  8.  J.  John  an  unfortunate  one  for 
himself.  The  assets  of  the  estate  were  not  administered 
according  to  law.  A  large  portion  of  them,  amounting  at 
the  appraisement  to  some  |47,000,  or  more,  were,  by  an  ar- 
rangement deemed  prudent  at  the  time,  taken  by  the  widow 
at  the  appraisement,  for  which  he  took  her  note  without 
security.  She  turned  this  property  over  to  him  to  be  dis- 
posed of  otherwise  than  by  public  sale.  He  was  liable  for 
its  appraised  value,  and  lost  largely  by  the  operation. 

His  brother,  George  Cox,  was  one  of  the  sureties  on  his 
administration  bond.  Before  the  purchase  of  the  claims  in 
controversy,  George  Cox  died  intestate,  leaving  consider- 
able property.  His  brothers  and  sisters  were  his  heirs ;  of 
whom  Edward  Cox,  the  plaintiff  in  error,  was  one,  and  the 
wife  of  Richard  Collins  was  another.  There  were  several 
other  brothers  and  sisters,  and  the  testimony  tends  to  show 
that  they  were  apprehensive  of  a  liability  devolving  on 
them  in  consequence  of  the  suretyship  of  their  brother, 
George,  for  the  faithful  administration  of  the  John  estate; 
and  that  all  the  heirs  of  George  Cox,  including  Edward 
Cox,  the  present  plaintiff,  allowed  and  authorized  Collins 
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to  use,  for  the  purchase  of  the  claims  in  dispute,  moneys 
which  came  to  his  hands  from  the  estate  of  George  Cox,  and 
which  were  the  joint  property  of  his  heirs. 

In  the  administrator's  account,  the  disputed  claims  are 
all  stated  in  the  names  of  the  original  creditors,  and  not  as 
payments  made  to  Collins,  as  their  assignee. 

The  record  also  shows  clearly  that,  for  several  years  prior 
to  the  settlement  of  these  claims  with  the  creditors,  Collins 
had  been  acting  as  the  attorney  of  plaintiff  in  error,  in  en- 
deavoring to  collect  and  adjust  doubtful  claims  in  favor  of 
the  John  estate,  and  in  defending  his  partial  settlement  ac- 
counts against  exceptions  taken  thereto  by  the  widow  and 
heirs,  and  regarded  himself  as  general  advisory  counsel  for 
the  administrator.  Among  the  last  vouchers  in  the  admin- 
istration account,  is  a  receipted  account  of  Collins  for 
$1,200,  as  fees  "  for  his  efforts  to  collect  or  compromise  bad 
debts,  defending  ads.  widow  and  heirs,  and  advice  gen- 
erally." 

When  Collins  first  commenced  getting  in  claims  of  cred- 
itors, the  business  was  transacted  in  the  name  of  the  ad- 
minstrator,  and  receipts  were  taken  as  for  payments  made 
by  him.  Subsequently,  the  formal  mode  of  operation  was 
so  far  changed,  as  to  substitute  for  a  receipt  a  transfer  of 
the  claim  of  the  creditor,  without  recourse. 

The  claim  of  one  creditor  was  adjusted  by  Collins,  by  an 
agreement  which  seems  to  have  contemplated  and  pro- 
vided for  the  conveyance  to  the  creditor  of  certain  real  es- 
tate, of  which  John  died  seized.  This  arrangement  seems 
to  have  been  carried  out  without  objection  by  the  admin- 
istrator. 

There  is  much  testimony  in  the  case,  both  by  creditors  and 
attorneys  for  creditors,  with  whom  settlements  were  made 
by  Collins,  tending  to  prove  that,  in  many  cases,  favorable 
terms  of  settlement  and  large  discounts  were  obtained 
from  creditors,  by  the  representations  of  Collins  that  the 
John  estate  was  insolvent,  and  that  he  was  acting  in  the 
premises  on  behalf  and  in  the  interest  of  the  administra- 
tor, the  widow,  and  the  heirs  of  S.  J.  John. 
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In  one  case,  an  attorney  representing  a  creditor's  claim, 
wrote  to  the  administrator,  demanding  payment.  In  re- 
sponse to  this  letter,  he  was,  shortly  afterward,  visited  by 
Collins,  on  whose  representations  a  very  favorable  settle- 
ment and  large  discount  from  the  face  of  the  claim  were 
obtained  from  the  attorney  acting  for  his  client. 

It  is  true  Collins  testifies :  "  I  did  not  act  as  the  attorney 
of  the  administrator  in  the  purchase  of  these  claims,  but 
as  the  agent  and  attorney  of  the  heirs  of  George  Cox, 
using  their  money  for  that  purposle."  But,  it  must  be  re- 
membered that  the  administrator  himself  was  one  of  those 
heirs.  Indeed,  he  was  the  one  most  deeply  interested  in 
the  settlement  of  John's  estate.  Ilis  liability  was  primary ; 
that  of  the  other  heirs  of  George  Cox  was  only  secondary. 

And  as  to  the  means,  by  the  use  of  which  Mr.  Collins 
was  enabled  to  satisfy  and  extinguish  the  claims  of  cred- 
itors, he  himself  testifies  that  he  had,  in  his  hands,  more 
than  $15,000  of  their  money,  all  of  which  he  "  was  author- 
ized by  them,  and  directed  to  use,  if  necessary,  in  pur- 
chasing the  outstanding  claims  against  8.  J.  John's  es- 
tate." This  money  was  mainly  the  proceeds  of  two  farms 
and  certain  city  property  sold  by  him  as  the  agent  and  at- 
torney of  the  heirs  of  George  Cox.  The  claims,  then, 
were  bought  and  paid  for  with  money  belonging  jointly  to 
Edward  Cox  and  his  surviving  brothers  and  sisters;  in 
which  each  had  an  equal  interest.  And  if,  in  the  purchase 
of  the  claims,  Collins  was  acting  as  the  agent  of  the  heirs 
of  George  Cox,  then  Edward  Cox  was  one  of  his  princi- 
pals, and  contributed  an  equal  share  toward  furnishing 
the  means  for  that  purpose. 

These  facts,  testified  to  by  Mr.  Collins,  who  was  not  an 
unwilling  witness  for  the  administrator,  negative  the  finding 
of  the  master,  that  Edward  Cox  contributed  no  part  of 
the  means  with  which  the  claims  in  question  were  pur- 
chased. 

It  is  also  shown,  by  the  record,  that  the  power  of  attor- 
ney whereby  Collins  was  authorized  to  act  for  the  heirs 
of  George  Cox,  in  renting,  leasing,  and  selling  their  real 
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estate ;  and  the  agreement  by  which  his  fees  for  services 
were  fixed,  were  both  executed  by  Edward  Cox  as  well  as 
by  his  brothers  and  sisters. 

We  think  the  evidence  in  the  case  fully  justifies  the  find- 
incr,  thalt  Richard  Collins,  in  the  purchase  of  these  claims, 
was  acting  as  the  attorney  or  agent  of  the  plaintiff  in  error. 
And  though  others  may  have  united  with  the  administra- 
tor, in  authorizing  these  purchases  for  his  benefit,  they 
must  inure  to  ihe  benefit  of  the  estate  of  S.  J.  John. 

Whether  the  same  conclusion  of  law  would  not  result 
from  the  relations  which  Collins,  the  purchaser,  sustained 
toward  the  estate  of  John,  we  have  not  thought  it  neces- 
to  determine. 

In  addition  to  this  main  subject  of  controversy,  it  is 
claimed,  by  plaintiff  in  error,  that  the  court  below  erred  in 
not  directing  payment,  before  distribution,  of  a  sum  which, 
it  was  claimed,  was  found,  by  the  master's  report,  to  be  due 
ftom  the  estate  of  S.  J.  John  to  the  estate  of  George  Cox ; 
and  also  in  ordering  distribution  to  be  made  to  the  widow 
of  Mr.  John,  with  the  children,  when  she  was  indebted 
to  the  administrator  upon  the  note  which  he  took  from  her 
for  the  stock  of  furniture  at  the  valuation  made  by  the  ap- 
praisers. 

The  master,  in  his  report,  credits  the  administrator  with 
the  payment  of  a  portion  of  a  claim  in  favor  of  the  estate 
of  George  Cox,  against  the  estate  of  S.  J.  John.  He  re- 
fused to  credit  him  with  the  residue  of  the  claim,  on  the 
ground  that  there  was  no  voucher  for  its  payment,  and  it 
had  not  been  transferred  to  him.  And  he  incidentally 
adds^  as  a  deduction,  that  the  residue  of  the  claim  is  still  a 
debt  of  John's  estate  to  that  of  George  Cox.  But  it  was 
not  the  duty  of  the  master,  nor  was  it  within  his  province, 
to  determine  the  validity  of  unpaid  claims  against  the  es- 
tate of  John.  Nor  had  the  probate  court  jurisdiction  to 
determine  controversies  between  alleged  creditors  and  the  ad- 
ministrator. And,  if  it  had,  the  exercise  of  such  jurisdiction 
does  not  appear  to  have  been  invoked  by  the  administrator 
of  the  estate  of  George  Cox.    We  think  it  is  no  part  of  the 

Digitized  by  VjOOQ  IC 


544  SUPREME  COURT  COMMISSION  OF  OHIO. 

Campbell  v.  Park. 

daty  of  a  probate  court,  upon  final  flettlement  of  the  ad- 
ministration account,  to  provide,  by  its  final  order  and 
judgment,  for  the  payment  of  claims  wbich  no  creditor  is 
asserting. 

Nov  had  the  probate  court  jurisdiction,  on  settlement  of 
the  administrator's  account,  to  inquire  whether  Mrs.  John, 
or  any  other  distributee  of  the  estate,  was  indebted  to  the 
administrator,  or  to  ascertain  the  amount  of  such  indebted- 
ness, and  provide  for  its  payment  in  whole  or  in  part. 

The  settlement  made  by  and  before  the  probate  court,  had 
relation  only  to  accounts  between  the  administrator  and  the 
estate ;  and  not  to  the  state  of  accounts  between  him  and 
tlie  several  distributees. 

K  the  probate  court  found  a  balance  in  the  hand«  of  the 
administrator,  it  could  only  order  its  distribution  according 
to  law.  When  the  widow  shall  seek  to  enforce  such  order 
of  distribution,  by  proceedings  in  the  probate  court,  or  by 
action  in  the  court  of  common  pleas,  it  will,  doubtless,  be 
competent  for  the  administrator  to  set  off  against  her  claim 
such  liquidated  demands  as  he  may  hold  against  her. 

We  think  the  judgment  of  the  court  of  common  pleas 
must  be  affirmed. 

Wright,  J.,  dissented  from  the  judgment. 


Campbell  r.  Park. 

1.  The  finding  bj  truetees  of  special  road  districts,  ander  section  46  of  the 

statute  relating  to  towns  and  cities  (2  S.  &  0.  1609),  that  two-thirds  of 
the  resident  owners  of  lots  of  land  through  which  a  proposed  improve- 
ment is  to  be  made,  have  petitioned  therefor,  is  not  conclasive  of  the 
fact. 

2.  Such  fact  may  be  inquired  into  by  the  court  in  an  action  to  collect  an  as- 

sessment made  to  pay  for  the  improvement,  as  well  to  support  an  order 
to  make  the  same,  as  to  impeach  it. 
S.  It  is  not  essential' that  the  necessary  two-thirds  shall  sign  one  petition. 
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If  more  than  one  petition  is  actually  pending  when  the  order  is  made, 
and  they  together  contain  the  requisite  number  of  petitioners,  the  power 
to  make  the  order  can  not  be  impeached  on  the  ground  that  the  trustees 
acted  on  one  of  them  only,  which  was  not  signed  by  two-thirds  of  the 
resident  owners. 

4.  On  the  19th  of  August,  1868,  a  petition  was  presented  for  the  improve- 

ment, which  was  examined  by  the  trustees,  but  they  rejected  it,  by  rea< 
son  of  a  supposed  defect  of  one  of  the  signatures,  but  did  not  pass  upon 
the  merits  of  the  application.  The  petition  was  not  withdrawn,  nor 
did  any  of  the  signers  withdraw  their  names,  but  it  remained  on  file 
with  the  trustees  until  the  28d  of  September,  1868,  when,  the  project 
for  the  improvement  being  still  pending,  a  second  petition  for  the  same 
improvement  was  presented,  and  the  order  made  thereon ;  the  proper  or- 
dinance  was  passed  and  published ;  the  work  was  let  and  completed  after 
due  publication,  ii|ithout  objection  by  the  signers  of  the  first  petition 
whose  names  are  not  on  the  second.  Beld,  That  ift  the  absence  of  proof 
to  the  contrary,  the  presumption  is,  that  those  signing  the  first  petition, 
continued  to  be  petitioners  at  the  time  the  order  was  made  on  the  sec- 
ond, and  may  be  counted  to  ascertain  if  the  necessary  two-thirds  desired 
the  improvement. 

5.  Under  the  statutes  relating  to  taxation,  the  guardian  of  minors  is  charged 

with  the  duty  of  representing  the  real  estate  of  their  wards  in  listing  it 
for  taxation  and  payment  of  taxes,  as  well  as  in  the  general  manage- 
ment  of  such  estate,  and  as  such  guardian  he  may  represent  his  wards' 
estate  under  the  statute  above  cited,  either  to  ask  for  or  oppose  such 
improvement. 

6.  Where  minor  children,  who  are  tenants  in  common  of  the  lot  of  land, 

reside  on  the  same,  they  are  resident  owners ;  but  whether  each  is  to  be 
counted,  or  all  counted  as  one,  Quere. 

7.  If  the  names  of  such  minors  and  of  the  guardian  individually,  are  signed 

to  a  petition  by  direction  of  the  guardian  and  in  his  presence,  it  is 
equivalent  to  his  signing  as  guardian. 

Error.  Reserved  in  the  District  Court  of  Hamilton 
county. 

The  action  was  originally  brought  by  the  plaintiff,  to  en- 
force an  assessment  against  property  owned  by  sundry  per- 
sons, situated  on  Jefferson  street  in  the  special  road  district 
of  Walnut  Hills,  Mt.  Auburn,  and  Clintonville,  now  a  part 
of  Cincinnati,  and  known  as  Corryville. 

Judgment  was  rendered  against  the  several  pieces  of 
property,  among  which  was  that  of  defendant  Park,  who 
VOL.  XXXII — 85 
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appealed  to  the  district  court,  where  a  special  finding  of 
facts  was  made,  and,  on  his  motion,  the  case  was  reserved 
for  decision  in  this  court. 

The  following  is  a  copy  of  the  special  findings,  and  of 
the  order  of  reservation : 

This  cause  came  on  this  day  to  be  heard,  upon  the  sepa- 
rate appeal  of  John  M.  Parks  from  the  judgment  and 
orders  of  the  court  of  common  pleas,  rendered  against  him 
and  others,  and  was  heard  upon  the  petition  of  plaintiff, 
the  answer  of  the  defendant.  Parks,  the  plaintiff's  reply,  the 
testimony  and  proofs  upon  submission  to  the  court,  and  af- 
ter hearing  the  arguments  of  counsel,  the  court,  being  ad- 
vised in  the  premises,  find  the  facts  to  be : 

First  That  upon  the  23d  day  of  September,  1868,  a  peti- 
tion, printed,  and  in  writing,  addressed  to  the  trustees  of 
the  Walnut  Hills,  Mount  Auburn  and  Clintonville  Special 
Road  District,  Hamilton  county,  Ohio,  and  purporting  to 
be  from  several  lot  owners  in  the  said  special  road  district, 
resident  upon  Jefferson  street,  between  Calhoun  and  St. 
Clair  streets,  in  the  subdivision  of  Corrjirille,  was  pre- 
sented, together  with  a  plat  of  said  street,  showing  the  lots 
abutting  thereon,  to  said  trustees,  at  a  regular  meeting  of 
their  board,  praying  that  the  grade  of  said  street  be  estab- 
lished ;  that  it  be  graded  fiill  width,  gutters  paved,  curbs 
set,  sidewalks  flagged,  roadway  macadamized,  and  that 
such  bridges,  culverts,  and  well-holes  may  be  built  as  should 
be  found  to  be  necessary;  all  to  be  done  in  a  good  substan- 
tial manner. 

Second.  That  the  plat  presented  with  said  petition  showed 
the  frontage  of  the  several  lots  abutting  on  the  street,  and 
upon  one  of  these  lots  resided  Mrs.  Margaret  Shay,  a  widow* 
and  her  children — P.  S.  Shay,  aged  ten  years,  and  Margaret 
Shay,  aged  nine  years — the  property  being  in  the  children 
by  descent  from  their  father,  and  the  mother  being  guard- 
ian of  their  persons  and  estates,  duly  appointed  by  the 
jjrobate  court,  and  entitled  to  dower,  which  had  not  been 
assigned.  That  upon  another  of  these  abutting  lots  there 
resided  Kunegunda  Dusold,  a  widow,  with  two  of  her 
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children — Catherine  and  Margaret,  aged  fourteen  and  sev- 
enteen respectively — ^the  other  child  of  Mrs.  Dusold  not  re- 
siding with  her,  the  property  being  in  the  children  by  de- 
scent from  their  father,  and  the  mother  being  guardian  of 
their  persons  and  estates,  duly  appointed  by  the  probate 
court,  and  entitled  to  dower,  which  had  not  been  assigned ; 
and  that  upon  the  said  street,  within  the  limits  of  said  im- 
provements, were  other  lots,  upon  each  of  which  resided 
its  owner,  to  the  number  of  seven,  making  the  number  of 
resident  owners  of  lots  upon  said  street,  excluding  the  lots 
of  the  said  Mrs.  Shay  and  her  children,  and  Mrs.  Dusold 
and  her  children,  seven  and  no  more. 

Third.  That  of  these  seven  resident  owners  of  lots,  three 
did  not  sign  the  petition  aforesaid  to  the  trustees,  the  other 
four  did  sign  the  petition.  That,  by  the  authority  of  Mrs. 
Shay,  and  in  her  presence,  her  name,  and  that  of  each  of 
her  children,  were  subscribed  by  Stokes,  one  of  the  trustees, 
she  affixing  her  mark,  being  unable  to  write.  That  Mrs. 
Dusold  signed  her  name  to  the  petition,  in  presence  of  her 
children,  and,  at  the  same  time,  the  daughter,  Catherine, 
subscribed  her  name  and  her  sister's  (Margaret)  to  the  pe- 
tition, in  Margaret's  presence,  and  with  her  consent,  and 
there  were  no  other  signatures  to  the  petition. 

Fourth,  That  prior  to  the  presentation  of  said  petition, 
the  project  of  improving  Jeflferson  street,  as  prayed  for,  had 
been  under  consideration  in  said  board,  upon  a  like  petition, 
presented  August  19,  1868,  but  rejected  for  a  supposed  de- 
fect in  one  of  the  signatures,  which  petition  was  signed  by 
two  of  the  three  resident  lot-owners  who  did  not  sign  said 
petition  of  the  23d  of  September,  1868,  and,  although  re- 
jected by  the  trustees,  remained  on  j&le  in  the  office  of  the 
said  trustees,  and  the  said  trustees  had  examined  carefully 
at  that  time,  as  to  the  number  of  resident  owners  upon  said 
street,  and  when  said  petition  of  September  23,  1868,  was 
presented,  said  trustees  were  honestly  of  opinion  that  the 
names  of  the  required  number,  two-thirds  of  the  resident 
owners,  were  signed  to  said  petition  of  September  23, 1868, 
and  so  accepted  said  petition  ;  and  by  ordinance  passed  in 
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due  form  at  an  adjoarned  meeting,  September  25, 1868,  re- 
citing that  two-thirds  of  the  resident  owners  of  lots  of 
land  abutting  on  said  street  had  petitioned  therefor,  the 
said  trustees,  by  ordinance,  declared  the  improvement  nec- 
essary, and  ordered  that  said  street,  from  Calhoun  to  St. 
Clair  streets,  should  be  graded  to  full  width,  gutters  payed, 
curbs  set,  sidewalks  flagged,  and  road  macademized,  with 
such  culverts  and  well-holes  as  might  be  found  necessary ; 
the  costs  and  expenses  thereof  to  be  ascertained  and  assessed 
on  the  front  foot,  according  to  the  acts  of  the  legislature, 
and  the  ordinances  of  the  special  road  village  upon  the 
subject  of  special  taxes,  and  that  the  clerk  should  give  no- 
tice of  such  determination  to  improve,  according  to  law. 

Fifth.  That  thereupon  notice  of  the  ordinance  aforesaid 
was  given  by  public  advertisement  thereof  for  four  weeks 
in  the  Gazette  and  Yolksblatt  newspapers,  printed  and  of 
general  circulation  in  Hamilton  county,  said  advertisement 
being  made  by  the  clerk  of  the  board  of  trustees,  setting 
forth  a  copy  of  said  ordinance. 

Sixth.  That  at  the  regular  meeting  of  said  board  of  trus- 
tees, October  14, 1868,  the  grade  of  Jeflterson  street,  from 
Calhoun  to  St.  Clair  streets,  was  established  at  the  same 
grade  as  had  been  on  22d  of  July,  1868,  established  by  an 
ordinance  at  the  time  passed  by  said  board,  and  afterward, 
for  ten  consecutive  days,  from  October  23, 1868,  to  Novem- 
ber 4, 1868,  an  advertisement  was  made  by  public  notice 
printed  in  the  Cincinnati  Gazette,  a  newspaper  printed  and 
in  general  circulation  in  said  Hamilton  county,  that 
sealed  proposals  would  be  received  at  the  office  of  said 
trustees  until  November  4, 1868,  for  grading,  setting  curbs, 
paving  the  gutters,  macadamizing  the  roadway,  flagging 
the  sidewalks,  building  well-holes,  and  culverts  of  JeflTer- 
son  street,  from  Calhoun  to  St.  Clair  streets,  the  specifica- 
tions to  be  obtained  from  J.  Earnshaw,  engineer,  northwest 
corner  of  Fourth  and  Race  streets,  Cincinnati,  Ohio. 

Seventh.  That  the  sealed  proposal  of  Hugh  Campbell 
(who  was  not  a  resident  of  said  district,  and  who  had  no 
knowledge  of  the  names  or  number  of  resident  owners  upon 

Digitized  by  VjOOQ  IC 


DECEMBER  TERM,  1877.  549 

Campbell  v.  Park. 

said  Jefferson  street)  was  made  for  said  work,  and  was 
presented  by  him  to  the  said  trustees,  November  4, 1868, 
at  two  o'clock  p.  M.,  about  an  hour  before  the  regular  meet- 
ing of  said  board  of  trustees  on  that  day,  at  the  regular 
place  of  meeting,  and  at  the  sitting  of  said  board,  at  about 
three  o'clock  P.  m.,  was  laid  before  the  board.  That  there 
were  no  other  bids  offered,  nor  other  bidders  present,  nor 
objections  by  any  one,  except  D.  Shauley,  a  bystander,  who 
urged  that  there  were  four  other  bids,  which  had  not  been 
put  in.  That  thereupon,  before  opening  said  proposal  of 
the  said  Campbell,  the  trustees  waited  until  near  the  hour 
of  adjournment,  when  they  inquired  again  for  other  bids, 
and,  no  other  being  offered,  they  opened  the  said  sealed 
proposal  of  Campbell,  considered  the  same,  accepted 
his  bid,  and  accorded  him  the  work,  and  there  was  no  other 
bid  offered. 

Eighth.  That  on  November  5,  1868,  the  next  day  after 
the  award  of  work,  Campbell  began  the  work,  putting  on 
a  working  force  of  sixty  (60)  laborers,  together  with  horses 
and  carts,  and  the  work  was  in  progress. 

Ifinth.  That  no  written  stipulation  other  than  the  pror 
posal  of  said  Campbell,  accepted  as  aforesaid,  was  made  at 
the  time  of  the  proposal  and  acceptance,  but  afterward,  on 
the  —  day  of  November,  1868,  a  contract  was  written  out, 
providing  that  said  Hugh  Campbell  should  furnish  all  ma- 
terials and  labor,  and  complete  the  work  aforesaid  to  the 
satisfaction  of  said  trustees  and  their  engineer,  in  one  year 
from  January  1, 1869,  the  sidewalks  to  be  flagged  four  feet 
wide,  the  curbs  to  be  four  inches  thick  and  eighteen  inches 
deep,  and  an  average  length  of  two  feet;  gutter  paving  to  be 
six  feet  wide,  resting  on  a  course  of  good,  screened  gravel, 
six  inches  thick,  the  stones  forming  the  center  course  to  be 
not  less  than  three  inches  thick,  eighteen  inches  long,  and 
twelve  inches  deep,  those  in  the  remaining  courses  to  be  not 
less  than  two  inches  wide  and  nine  inches  deep,  the  road 
covering  to  consist  of  broken  stones  one  and  one-half  inches 
in  diameter,  to  be  nine  inches  in  depth  at  the  gutter  paving 
on  each  side,  and  twelve  inches  deep  in  the  center,  and  to 
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be  spread  on  the  street  when  the  roadway  should  have  be- 
come dry,  smooth,  and  well  settled,  and  the  flagging  of  the 
sikewalk  to  be  of  good,  large  limestone,  three  inches  thick, 
resting  upon  a  layer  of  good,  screened  gravel,  four  inches 
in  depth. 

Tenth.  That  the  prices  stipulated  in  said  contract  were 
those  at  which  the  work  was  awarded  to  said  Campbell, 
and  the  same  as  contained  in  his  sealed  proposal,  accepted 
by  said  trustees  ;  and  the  contract  further  provided,  on  the 
acceptance  of  the  work,  said  trustees  should  cause  to  be 
levied  an  assessment  upon  the  front  foot  of  the  lots  abutting 
said  improvement,  for  the  cost  and  expense  of  the  work  ut 
said  prices,  and  that  the  same  should  be  received  by  the 
said  Campbell  in  full  payment,  he  assuming  the  collection 
of  said  assessment  without  cost  or  charge  to  said  village, 
and  agreeing  that  neither  said  village  nor  said  trustees 
should  be  liable  for  any  expense  or  cost  of  said  improve- 
ment. 

Eleventh,  That  to  said  contract  was  appended,  upon  the 
same  sheet,  an  undertaking  in  the  names,  as  set  forth  in  the 
body  thereof,  of  Edward  Martin  and  Patrick  Fox,  stipu- 
lating as  sureties  for  the  performance  of  said  contract  by 
said  Campbell,  and  at  the  bottom  of  said  undertaking  on 
the  —  day  of  November,  1868,  the  day  the  contract  was 
written,  were  aflixed  the  signatures  and  seals  of  said  Camp- 
bell and  two  of  the  said  trustees,  together  with  a  thirty 
cent  revenue  stamp  of  the  United  States,  and  there  were  no 
other  signatures. 

Twelfth.  That  under  the  direction  of  the  engineer  of  said 
board  of  trustees,  and  controlled  by  him,  the  work  of 
grading  and  filling  Jefferson  street,  from  Calhoun  street  to 
St.  Clair  street,  as  required  by  said  contract,  was  carried  on 
by  the  said  Hugh  Campbell  with  diligence,  from  the  time 
the  work  was  commenced,  November  5, 1868,  until  the  20th 
of  February,  1869,  when  he  united  with  him  in  the  work 
John  Gaynor. 

Thirteenth.  That  in  consideration  of  John  Gaynor  under- 
taking, by  advance  of  capital  and  labor,  one-half  of  the 
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expense  of  said  work,  it  was  agreed  between  Gaynor  and 
Campbell  that  Gaynor  should  be  entitled  to  one-half  the 
assessment  for  the  work. 

Fourteenth.  That  thereupon  said  Campbell  and  Gaynor 
caused  to  be  prepared  a  written  copy  of  the  contract  afore- 
said, except  in  the  addition  of  Gaynor's  name  to  Campbell's, 
and  ex<*ept  further  that  the  clause  requiring  a  layer  of  good, 
screened  gravel,  four  inches  in  depth,  beneath  the  flagging, 
was  omitt^ ;  and  so  much  of  the  clause  concerning  the 
center  courses  of  the  gutter  paving  as  required  the  stones 
to  be  not  less  than  eighteen  inches  long  and  one  foot  deep, 
was  omitted ;  and  so  much  of  the  clause  concerning  metal 
in  the  roadway,  as  required  the  depth  to  be  twelve  inches 
in  the  center,  was  omitted ;  and  so  much  of  the  clause  con- 
cerning gravel  under  the  gutter  paving  as  required  it  to  be 
screened,  was  omitted;  and  the  specification  as  to  the  depth 
of  curbs  was  sixteen  inches  ;  and  the  specification  as  to  the 
diameter  of  the  broken  stone  of  the  roadway  was  not  ex- 
ceeding two  and  one-half  inches ;  and  to  the  clause  con- 
cerning the  agreement  to  receive  for  the  work  an  assess- 
ment to  be  levied  by  the  trustees  of  the  special  road  district, 
was  added  this  paragraph :  "  On  condition  that  said  special . 
road  village,  by  the  trustees  thereof,  shall  have  performed 
all  their  duties  herein,  in  accordance  with  law  and  this 
agreement ;"  and  the  clause  which  was  as  follows  in  the 
contract  with  Campbell,  aforesaid :  "  And  in  no  event  will 
the  special  road  village,  or  the  trustees,  be  held  liable  for 
any  of  the  said  expense  of  said  improvement,"  was  omil!ted. 

Fifteenth.  That  said  written  paper  was,  upon  the  20th 
day  of  February,  1869,  signed  and  sealed  by  said  Campbell 
and  Gaynor,  and  by  two  of  said  trustees,  in  the  absence  of 
the  third  one,  without  his  knowledge  or  consent,  and  not 
at  any  regular  or  called  meeting  of  the  board  of  trustees 
of  said  incorporated  village,  and  was  never  approved  at  any 
meeting  of  the  board,  and  appended  thereto  was  a  written 
undertaking,  stipulating  for  the  performance  by  said  Camp- 
bell and  Gaynor  of  the  work  therein  referred  to,  signed  by 
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Edward  Martin  and  Patrick  Fox,  as  sureties.    Whereupon 
Campbell  and  Gaynor  together  continued  the  work. 

Sixteenth,  That  the  work  of  grading  Jefferson  street, 
from  Calhoun  street  to  St.  Clair  street,  macadamizing  tVc 
roadway,  paving  gutters,  setting  curbs,  flagging  sidewalks, 
and  building  necessary  culverts  and  well-holes,  was  finished 
by  the  first  of  November,  1869,  in  all  particulars  as  required 
by  the  contract  of  November,  1868,  except  that  the  broken 
stone  on  the  roadway  was  broken  two  and  one-half  inches 
in  diameter,  and  the  flagging  of  the  sidewalk  was  put  down 
without  any  gravel  beneath  it.  That  the  cost  and  value  of 
the  stone  of  the  roadway,  as  broken,  was  equal  to  what 
would  have  been  the  cost  and  value  if  broken  one  and  one- 
half  inches  in  diameter,  but  the  cost  and  value  of  the 
flagging  without  gravel  beneath  it  was  less  by  eight  hun- 
dred dollars  ($800)  than  its  cost  and  value  if  resting  on 
four  inches  of  gravel. 

Seventeenth.  That  upon  the  4th  of  November,  1869,  notice 
was  given,  by  posting  written  notices  in  the  neighborhood, 
that  the  trustees  and  the  engineer  would  meet  November 
10, 1869,  upon  said  Jefferson  street,  from  Calhoun  to  St. 
Clair  streets,  and  determine  the  question  of  accepting  the 
same.  And  upon  the  said  10th  day  of  November,  1869,  the 
said  trustees  with  their  engineer,  pursuant  to  said  notice,  did 
go  upon  said  street  and  inspect  said  work,  and  the  work 
was  to  their  satisfaction,  and  was  by  them  accepted. 

Eighteenth,  That  after  the  inspection  and  acceptance  of 
said  work,  the  said  trustees  directed  their  engineer  to  make 
an  estimate  of  the  said  work,  according  to  the  price  at 
which  it  was  awarded,  and  said  estimate  was  made  and  the 
rate  of  assessment  therefor  upon  the  front  foot  of  the  lots 
abutting  said  improvement  was  fixed  by  the  certificate  of 
said  engineer,  duly  filed  in  the  oflSlce  of  said  trustees,  to- 
gether with  the  plat  of  said  street  and  lots,  November 
12, 1869. 

Nineteenth.  That  the  rate,  as  fixed  by  said  estimate  and 
certificate,  was  $11,025  upon  each  front  foot  of  the  several 
lots  of  land  abutting  upon  said  improvement  of  said  street, 
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between  Callioun  and  St.  Clair  streets ;  and  that  by  ordi- 
nance duly  enacted  by  said  trustees,  at  a  meeting  Novem- 
ber 17, 1869,  it  was  ordained  and  declared  that  said  sum 
should  be  levied  and  assessed  upon  each  front  foot  of  said 
several  lots,  and  paid  by  the  owners  of  said  several  lots  to 
Hugh  Campbell  aforesaid,  within  twenty  days  from  the 
date  thereof. 

Twentieth.  That  the  lots  of  land  owned  by  the  defendant, 
Parks,  bounding  and  abutting  upon  Jefferson  street,  be- 
tween Calhoun  and  St.  Clair  streets,  are  described  in 
plaintiff's  petition,  and  contain  in  all  fifty  feet  front  on 
Jefferson  street. 

Twenty-first.  That  the  actual  expense  of  said  work  ex- 
ceeded by  about  ^^6,000  the  amount  of  the  assessment.  The 
amount  of  the  assessment  was  (52,258.53 ;  that,  by  omit- 
ting to  supply  gravel  beneath  the  flagging  of  the  sidewalks, 
the  wDrk  so  far  fell  short  of  the  contract,  and  the  assess- 
ment was  to  that  extent  in  excess ;  that  the  amount  in  ex- 
cess was  $600,  the  cost  of  the  gravel  remaining  to  be  sup- 
plied, and  $200,  the  expense  of  spreading  beneath  the 
flagging,  which  remained  to  be  performed;  that  the  items 
charged  in  the  assessment  of  advertising,  $94 ;  attorneys' 
fees,  $45 ;  engineer,  $500,  were  no  part  of  the  work  per- 
formed by  the  plaintiff,  and  that  the  work  performed  by 
the  plaintiff  at  the  contract  price  amounted  to  $50,819.53 ; 
that  the  whole  number  of  feet  on  both  sides  of  Jefferson 
street,  from  Calhoun  street  to  St.  Clair  street,  exclusive  of 
streets  and  alleys,  is  4,740  feet,  and  that  the  work  performed 
amounted  to  $10.72 1.4  per  front  foot  at  the  contract  price. 

That  John  M.  Parks  is  now,  and  at  the  commencement 
of  this  suit  was,  the  owner  of  lots  Nos.  13  and  14,  of  block 
No.  37,  in  the  subdivision  made  by  the  heirs  of  William 
Corry,  deceased,  in  section  14,  town  No.  3,  F.  R.  2,  of  the 
Miami  purchase,  each  lot  of  which  fronts  twenty-five  feet 
on  the  west  side  of  Jefferson  street,  making  a  front  of  fifty 
feet,  and  extending  back  the  same  width  in  rear  as  in  front, 
between  parallel  lines,  on^  hundred  and  ten  feet. 

And  upon  the  facts  hereinbefore  found,  the  court  being 

Digitized  by  V^jOOQIC 


£54  SUPREME  COURT  COMMISSION  OP  OHIO. 

Campbell  v.  Park. 

of  the  opinion  that  the  lots  of  the  said  defendant,  John  M. 
Parks,  each  fronting  twenty-five  feet  on  the  west  side  of 
Jefferson  street,  as  aforesaid,  being  lots  13  and  14  of  block 
37,  of  the  subdivision  of  the  heirs  of  William  Corry,  de- 
ceased, are  properly  chargeable  with  the  expense  of  the  im- 
provement of  said  street,  to  the  amount  of  ten  dollars,  sev- 
enty-two cents,  one  and  four-tenths  mills  ($10.72  1.4)  upon 
each  front  foot.  If  a  petition  signed  by  two-thirds  of  the 
resident  lot  owners  upon  said  street  was  presented  to  the 
board  of  trustees  of  the  special  road  district,  praying  for 
the  improvement,  but  with  respect  to  that  the  court,  upon 
the  facts  hereinbefore  set  forth  as  to  the  signing  of  the  pe- 
tion  of  September  23,  1868,  being  divided  in  opinion 
whether  infants  of  the  age  of  the  children  of  Mrs.  Marga- 
ret Shay  and  Kunnegunda  Dusold,  respectively,  by  them- 
selves or  with  their  mothers,  also  their  guardians,  might 
sign  such  petition  so  as  to  make  the  same  as  to  them  ^  valid 
petition  under  the  law.  It  is  therefore  ordered,  upon  the 
motion  of  the  said  defendant,  that  the  cause  be  referred  to 
the  Supreme  Court  of  Ohio  for  its  decision. 

Paxton  V.  Warringtony  for  plaintiff  in  error  : 

The  trustees  acted  only  on  the  second  petition,  and  did 
not  consider  the  first,  hence  we  claim  that  the  two  who 
signed  the  first  petition  should  not  be  counted.  Corry  v. 
Gaynor,  22  Ohio  St.  584 ;  94  U.  S.  202. 

As  to  considering  the  four  infants  as  signers,  see  Walker's 
Am.  Law,  326  ;  2  Blackstone's  Com.  191, 192  ;  57  Penn.  St. 
467. 

Could  the  infants  herein,  by  themselves  or  their  mothers, 
who  were  also  their  legal  guardians,  sign  the  petition  so  as 
to  make  it  as  to  them  a  valid  petition  ?  We  claim  they 
could.  See  Sheldon  v.  Newton,  3  Ohio  St.  507.  At  all 
events,  their  acts  were  only  voidable.  1  Am.  L.  C.  (5  ed.), 
300;  Hamer  v.  Dipple^  31  Ohio  St.  77;  Tyler  on  In.  and 
Cov.  44.  And  this  privilege  of  the  infant  to  avoid  its  acts 
can  only  be  taken  advantage  of  by  the  infant  or  its  legal 
representative.    Tyler  on  In.  69  ;  Biug.  on  In.  49 ;  Keane 
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V.  Baycotty  2  H.  Bl.  511 ;  Oliver  v.  Hordlett,  18  Mass.  287 ; 
Slocum  V.  Hooker^  18  Barb.  536 ;  Alsworth  v.  CordtZj  81 
Miss.  82;  Van  Bramer  v.  Cooper^  2  Johns.  279;  Jackson 
V.  Todd,  6  lb.  257 ;  Jackson  v.  Mayo^  IJ  Mass.  147 ;  Parsons 
V.  5itt,  8  Mo.  185 ;  Jefford  v.  Ringold,  6  Ala.  544,  and  2 
Kent's  Com.  287;  Gillow  v.  Lillie,  27  E.  C.  L.  548; 
Grey  v.  Cooper,  26  lb.  86 ;  Scomll  v.  Cleveland,  1  Ohio  St. 
126  ;  Este  v.  «ror?^,  2  Ohio,  401 ;  5  Ohio  St.  548. 

As  to  estoppel,  see  Quintan  v.  MyerSy  29  Ohio  St.  500 ; 
84  Ind.  140  ;  22  How.  864;  94  U.  S.  202;  Bigelow  on  Es- 
toppel, 468. 

Long,  Kramer  ^  Kramer  for  defendants  in  error : 

Whether  or  not  the  improvement  was  petitioned  for  by 
two-thirds  of  the  resident  lot-owners,  raises  a  question  of 
jurisdiction,  on  which  question  see  Garry  v.  Qaynor^  22 
Ohio  St.  584. 

I.  Was  the  petition  upon  which  the  trustees  acted,  and 
on  which  they  took  jurisdiction,  and  which  was  signed  by 
the  two  widows  and  their  infant  children,  properly  signed 
by  two-thirds  of  the  resident  lot-owners?  We  say  not, 
because  Mrs.  Shay  and  Mrs.  Dusold  were  not  resident  own- 
ers of  lots  within  the  meaning  of  the  law,  in  that  they 
were  only  entitled  to  dower  in  the  land,  and  which  was 
unassigned.  2  Scribner  on  Dower,  26  ;  Jackson  v.  Aspell, 
20  John.  411 ;  Gooch  v.  Atkins,  14  Mass.  878 ;  Johnson  v. 
Morse,  2  K  H.  48 ;  4  Kent,  61 ;  Green  v.  Putnam,  1  Barb. 
500;  Sheaf  v.  a  Neil,  9  Mass.  9;  6  Ala.  878;  1  Wash,  on 
R.  P.  285  ;  Corry  v.  Gaynor,  22  Ohio  St.  584. 

If  there  was  no  jurisdiction  conferred  upon  the  trustees, 
they  could  not  make  a  valid  or  legal  assessment,  and  if  the 
assessment  was  void,  the  corporation  is  liable.  Memphis 
V.  Brown,  20  Wall.  289,  811 ;  Kearney  v.  Covington,  1  Met. 
(Ky  )  339  ;  Maherv.  Chicago,  88  111.  266  ;  Chicago  v.  People, 
48  ill.  416;  Foh  v.  Cincinnati,  2  Handy,  161. 

Johnson,  Chief  Judge.  The  trustees  of  this  special  road 
district  acted  under  the  46th  section  of  the  towns  and 

Digitized  by  VjOOQIC 


566  SUPREME  COURT  COMMISSION  OP  OHIO. 

Campbell  v.  Park. 

cities'  act,  ae  amended  in  1858  (vol.  51,  p.  876  O.  L.)  2  S. 
C.  1509,  which  reads  as  follows : 

**  No  order  directing  the  opening  of  a  new  road,  street, 
or  alley,  or  the  taking  of  any  land  for  the  improvement, 
straightening,  or  changing  any  road,  street,  or  alley  shall 
be  made  by  the  said  trustees,  unless  they  shall  all  concur 
therein  ;  and  no  order  shall  be  made  for  the  improvement  or 
repairs  of  any  roady  street^  or  alley ^  except  on  the  petition  of 
two-thirds  of  the  resident  owners  of  the  lots  of  land  through  or 
by  lohich  such  roady  street^  or  alley ^  or  part  thereof  to  be  im- 
proved or  repaired  shall  pass^ 

In  Corry  v.  Gaynor,  22  Ohio  St.  584,  it  was  held :  "  The 
trastees  of  special  road  districts  have  no  power,  under  sec- 
tion 46  of  the  act  of  May  3,  1852,  above  referred  to,  as 
amended  by  the  act  of  May  12, 1853  (vol.  51  Ohio  Laws, 
876),  to  order  the  improvement  of  streets,  and  charge  the 
cost  thereof  upon  the  abutting  lots,  except  upon  the  peti- 
tion of  two-thirds  of  the  resident  owners  of  the  lots  thus 
situated ;  and  the  finding  of  the  trustees^  that  such  petition  was 
presented^  is  not  conclusive  of  the  fact  J* 

The  question  is  therefore  settled,  that  it  is  necessary  that 
a  petition  should  be  presented,  signed  in  fact  by  two-thirds 
of  the  resident  owners  of  the  lots  of  land ;  notwithstanding 
the  trustees  may  have  found  such  petition  was  presented, 
the  contrary  may  be  shown,  and  the  court  below  having 
reserved  this  question  as  to  whether  the  improvement  was 
petitioned  for,  to  this  court,  by  two-thirds  of  the  resident 
lot-owners,  we  proceed  to  the  examination  of  that  question. 

The  question  here  presented  goes  to  the  jurisdiction  of 
the  trustees  to  make  the  order  for  the  improvement.  There 
were  seven  resident  owners  of  lots,  exclusive  of  Mrs.  Shay 
and  her  children,  and  Mrs.  Dusold  and  h^r  children.  Of 
the  seven,  four  signed  the  petition  of  September  23, 1868. 
Two  others  of  the  seven,  not  on  this  petition,  signed  a 
previous  petition  for  the  same  improvement,  dated  August 
19, 1868,  so  that  six  out  of  the  seven  were  on  different  pe- 
titions for  this  improvement. 

It  is  claimed  that  the  names  of  the  two  on  the  first  pe- 
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tition  should  not  be  counted,  because :  1.  The  trustees 
acted  solely  on  the  second  petition,  and  did  not  consider 
the  first. 

If  the  first  petition  was  in  fact  pending,  or  if  these  two 
signers  were  at  the  time  actually  petitioners,  the  trustees 
had  jurisdiction,  although  they  had  not  if  we  look  to  the 
second  petition  alone. 

The  first  petition  was  rejected,  because  of  a  supposed  de- 
fect in  one  of  the  signatures. 

The  merits  of  the  proposed  improvement  were  not  passed 
upon.  The  petition  was  examined  and  placed  on  file.  The 
project  was  not  abandoned,  but  was  still  under  considera- 
tion by  the  promoters,  and  on  the  23d  of  September,  within 
thirty  days  after  the  first  petition  was  presented,  the  sec- 
ond was  filed.  The  trustees,  supposing  it  contained  the 
proper  number  of  signers,  did  not  look  further,  and  made 
the  improvement. 

The  so-called  rejection  of  the  first  petition  was,  in  legal 
effect,  a  refusal  to  take  action,  by  reason  of  a  defect  of  a 
signature,  and  not  on  the  merits. 

It  is  said  the  promoters  of  the  improvement  regarded  the 
firet  petition  as  dead,  because,  they  immediately  proceeded 
to  get  up  a  new  one.  If  the  construction  which  the  pro- 
moters may  have  put  on  this  transaction  is  to  guide  the 
court,  then  it  was  a  mistake  to  ask  the  court  to  decide  the 
question. 

The  real  question  is,  was  the  first  petition  binding,  and 
not  how  did  the  promoters  or  trustees  regard  it. 

The  trustees,  it  is  true,  looked  only  at  the  second  peti- 
tion, yet  if  in  fact  other  names  were  on  file,  which  they 
might  have  counted,  the  power  to  make  the  order  may  be 
supported.  It  is  not  essential  that  all  signers  should  be  on 
one  petition. 

Neither  is  the  finding  by  the  trustees,  based  on  the  sec- 
ond petition,  conclusive  of  the  fact. 

In  Corry  v.  GaynoVy  supra^  it  was  held  that  such  finding 
may  be  impeached,  and,  a  fortiori^  it  may  be  sustained. 
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Therefore,  the  finding  of  the  trustees,  that  two-thirds 
signed  the  second  petition,  is  impeached  by  showing  that 
two  of  the  signers,  Mrs.  Shay  and  Mrs.  Dusold,  were  not 
lot-owners.  And,  for  a  like  reason,  their  power  may  be 
supported,  by  showing  that  there  were  additional  petition- 
ers to  those  actually  counted. 

The  question,  then,  is,  were  these  two,  who  signed  the 
first  petition,  asking  for  this  improvement, petitioners  when 
the  order  was  made  ? 

It  is  said  that  the  petition  had  been  rejected  for  a  sup- 
posed defect  in  one  of  the  signatures. 

This  so-called  rejection  could  be  nothing  more  than  a  re- 
fusal to  act.  The  petition  was  uot  rejected,  but  received, 
examined,  and  filed,  and  remained  on  file  when  the  order 
was  made.  The  trustees  refused  to  act  on  it,  for  the  de- 
fect in  a  signature.  They  did  not  refuse  to  order  the  im- 
provement, if  the  requisite  number  of  signers  were  ob- 
tained, and  evidently  it  was  understood  they  would  make 
the  order,  if  signers  enough  were  obtained.  Hence  the 
second  petition. 

These  two  petitioners  never  withdrew  or  revoked  their 
petition,  nor  does  it  appear  they  would  have  done  so  if  it 
had  not  been  rejected. 

It  may  be  conceded,  that  had  these  two  petitioners 
known  of  the  refusal  to  act  on  the  first  petition,  and  that 
a  new  one  was  circulated,  they  might  have  rested  on  that 
and  been  free.  This  knowledge  may  have  made  them  ab- 
stain from  revoking  their  assent.  As  it  is  not  shown,  how- 
ever, that  they  had  such  knowledge,  we  must  presume  they 
continued  to  be  petitioners  on  the  25th  of  September. 

This  presumption  is  greatly  strengthened,  in  view  of  the 
fact  that  the  scheme  for  the  improvement  had  not  been  re- 
jected or  abandoned,  but  was  still  pending ;  that  they  had 
not  withdrawn  or  revoked  the  petition  on  their  part,  and 
that  it  is  not  shown  that  these  two  petitioners  ever  objected 
to  the  improvement;  but,  on  the  contrary,  so  far  as  ap- 
pears, continued  to  favor  the  improvement,  and  have  paid 
their  assessments  without  objection. 
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Notice  of  the  passage  of  the  ordinance  for  this  improve- 
ment, passed  September  25th,  was  pablished  in  a  news- 
paper of  general  circulation  in  the  county.  On  the  22d  of 
July  previous,  the  grade  of  this  street  had  been  established 
by  ordinance;  and  on  the  14th  of  October,  this  grade  was 
adopted,  and  from  October  23d  to  November  4th,  public 
notice  was  given,  in  the  Cincinnati  Gazette,  for  the  letting 
of  the  work.  Notice  was  thus  legally  brought  home  to  all 
the  resident  lot  owners. 

If  such  was  not  the  fact  it  was  proper  to  have  shown 
it,  and  in  viiew  of  the  exhaustive  resistance  that  has  been 
made  to  this  assessment,  it  is  clear  it  would  have  been  shown 
to  defeat  the  jurisdiction  of  the  court,  if  such  was  the  fact. 

For  these  reasons  the  presumption  is,  that  at  the  time  the 
order  was  made,  these  two  were  actually  petitioners  and 
might  have  been  counted  by  the  trustees. 

2.  The  second  petition  was  signed  by  Mrs.  Shay,  a 
widow,  and  her  children,  one  aged  ten,  and  the  other  nine 
years,  of  whom  she  was  guardian.  The  land  descended  to 
the  children  from  their  father ;  and  they,  wiih  their  mother, 
resided  on  it.  That  these  children  were  resident  owners 
of  the  lots  of  land,  through  or  by  which  the  improvement 
extended,  is  clear;  but  whether,  being  minors,  they  can  be 
petitioners,  or  whether  their  guardian,  residing  on  the 
premises,  can  sign  for  them,  is  a  question.  Another  is,  do  * 
these  children  count  as  one  or  as  two  resident  owners,  and 
as  one  or  two  petitioners? 

The  third  finding  is,  that  by  the  authority  of  Mrs.  Shay, 
and  in  her  presence,  her  name  and  that  of  her  children  were 
signed  to  the  •petition,  by  one  Stokes,  one  of  the  trustees, 
she  being  unable  to  write. 

In  Corry  v.  Gaynor^  it  was  held  that  neither  Mrs.  Shay 
nor  Mrs.  Dusold  were  property  owners  by  virtue  of  their 
dower  rights. 

The  question  then  is,  Could  these  children,  either  by 
themselves,  or  by  their  guardians,  become  petitioners  ? 

The  jurisdiction  of  the  trustees  to  act,  is  made  to  depend 
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on  being  asked  for  by  two-thirds  of  tbe  resident  lot  own- 
ers. The  legislation  might  have  authorized  them  to  act, 
without  such  petition.  The  object  was  to  prevent  them 
from  imposing  an  assessment,  unless  two-thirds  of  the  resi- 
dent owners  asked  for  it.  To  petition  was  not  a  contract, 
as  counsel  assumed.  By  the  act  of  signing  a  petition  they 
imposed  no  obligation  on  themselves  or  on  the  land.  Such 
a  petition  simply  clothed  tbe  trustees  with  a  discretion  to 
make  the  improvement  and  assess  the  property  or  not,  as 
in  their  judgment  was  proper.  The  power  to  create  an 
obligation  was  vested  in  the  trustees,  and  not  in  the  peti- 
tioners. 

As  the  signing  of  such  a  petition,  by  a  sufficient  num- 
ber, clothed  the  trustees  with  a  power,  not  only  to  impose 
burdens  npon  their  lands,  but  on  the  lands  of  others,  we 
think  minors  have  no  capacity  to  sign  such  a  petition. 
Minors  are  incapable  of  binding  their  own  lands  by  con- 
tract, and  it  could  not  have  been  intended  to  vest  in  them 
the  power  to  clothe  the  trustees  with  authority  to  charge 
the  lands  of  themselves  and  others  for  the  expense  of  im- 
proving streets. 

The  manifest  purpose  of  the  statute  was,  to  obtain 
an  expression  of  views  of  the  resident  tax-payers  liable  to 
assessment. 

This  expression  might  have  been  obtained  by  an  elec- 
tion, in  which  the  resident  property  owners  would  be  enti- 
tled to  vote. 

The  petition  is  a  shorter,  and  equally  effective,  method 
of  voting  on  this  question.  It  could  not  have  been  in- 
tended to  confer  this  franchise  or  power  on  minors. 

The  abuses  to  which  such  a  power  in  minors  is  liable  are 
so  manifest  that  we  conclude  the  legislature  never  intended 
it.  The  power  to  vote  taxes  or  assessments  must  rest  in 
the  hands  of  those  liable  to  pay  them. 

Under  our  system  of  taxation,  the  guardian  of  minors, 
or  those  standing  in  that  relation,  represent  their  property, 
and  are  made  responsible  to  the  government  for  the  bur- 
dens imposed  on  it. 
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By  the  act  of  April  8, 1865  (S.  4;  8.  756),  «  every  person 
oi  full  a^e  and  sound  mind,  not  a  married  woman,  shall 
list  the  real  property  of  which  she  is  the  owner,  etc.  .  .  . 
The  property  of  every  ward  shall  be  listed  by  his  guardian ; 
of  every  minor,  child,  idiot,  or  lunatic,  having  no  other 
guardian,  by  his  father,  if  living ;  if  not,  by  his  mother,  if 
living,"  etc. 

By  section  69  of  the  tax  laws  (S.  &  C.  1403),  every  person 
shall  be  liable  to  pay  tax  for  the  lands  of  which  he  has  the 
care  as  guardian^  etc. 

By  section  70,  it  is  made  such  guardian's  duty  to  list  such 
lands  for  taxation,  and  if  he  neglects  to  do  so,  the  auditor 
may  add  a  penalty  of  twenty-five  per  centum  j  and  by  sec- 
tion 72,  "every  person  holding  lands  as  guardian,"  who 
neglects  or  refuses  to  list  or  pay  the  taxes  on  the  land,  shall 
be  liable  to  his  ward  fpr  any  damages  sustained. 

By  the  statutes  relating  to  guardians,  it  is  made  their 
duty  "to  manage  the  estate  for  the  best  interest  of  his 
ward." 

These  statutes  show  that  the  intention  was  to  invest  the 
guardian  with  the  control  of  the  estate  of  his  wards,  for 
purposes  of  taxation,  and  to  hold  him  responsible  to  his 
ward  for  an  abuse  of  that  power.  They  show  further,  that 
it  was  not  intended  to  impose  any  responsibility  on  minors, 
nor  clothe  them  with  any  authority  over  their  own  lands 
in  relation  to  taxation.  In.  the  management  of  the  ward's 
lands,  the  guardian  has  power  to  do  all  acts  reasonable  and 
proper  for  the  preservation  and  use  of  the  real  estate.  This 
includes  all  duties  relating  to  listing  and  payment  of  tax^, 
as  well  as  renting  and  keeping  the  real  estate  in  proper 
condition. 

Mrs.  8hay  was  guardian  of  her  children,  and  resided  on 
the  land  with  them.  We  think  she  had  the  power  to  sign 
this  petition  to  the  trustees  to  order  the  improvement. 
Whether  her  wards  will  be  bound  by  her  acts  in  their 
settlement  with  their  guardian,  is  anotiier  question,  to  be 
▼oil.  xzzn«"^ 
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determined  by  the  same  rules  that  govern  all  other  official 
acts,  where  a  discretion  in  the  management  of  the  estate  is 
vested  in  the  guardian.  As  such  guardian,  Mrs.  Shay 
could  represent  the  land  of  her  wards.  The  signing  by  her 
wards  in  her  presence,  and  by  her  direction,  is  equivalent 
to  her  signing  as  guardian. 

Speaking  for  myself  alone,  I  think  where  there  are  sev- 
eral resident  tenants  in  common,  all  should  unite,  either  by 
themselves,  where  they  are  adults,  or  by  guardians,  if  mi- 
nors, to  authorize  them  to  be  counted ;  and  that  such  can- 
not be  counted  as  one,  but  all  jointly  constitute  a  .resident 
owner ;  but  it  is  not  necessary  to  determine  this.  If  each 
is  counted,  then  there  were  eleven  resident  owners  and 
eight  petitioners.  K  the  Shay  children  and  the  Dusold 
children  are  each  counted  one,  then  there  were  nine  resi- 
dent owners  and  seven  petitioners,  not  counting  the  Dusold 
children. 

In  either  case,  the  necessary  two-thirds  were  petitioners. 

Cause  remanded,  to  render  judgment  for  the  plaintiff. 


Everett,  Weddbll  &  Co.  v.  Sumner. 

1.  The  findings  of  a  court  or  of  a  jury,  upon  issue  of  fact,  are  not  subject  to 

review  on  proceedings  in  error,  except  where  it  appears  fh>iu  the  record 
that  a  motion  for  a  new  trial  was  made  on  the  ground  that  the  verdict 
is  against  the  evidence,  and  that  such  motion  has  been  overruled. 

2.  A  reviewing  court  will  not  take  notice  of  an  exception  to  the  charge  of  a 

court  to  a  jury,  where  the  charge  consists  of  several  legal  propositions, 
some  of  which  are  sound,  unless  the  exception  distinctly  points  out  the 
portion  of  the  charge  claimed  to  be  erroneous. 

Error  to  the  District  Court  of  Cuyahoga  county. 

Plaintiffs  in  error,  who  were  plaintiffs  below,  filed  a  peti- 
tion in  the  court  of  common  pleas  against  Clarke  &  Sum- 
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ner.  A.  A.  Sumner  was  served  with  process.  The  action 
was  prosecuted  to  a  judgment  against  him.  Suit  was 
brought  upon  an  accommodation  acceptance,  drawn  upon 
the  firm  of  Clarke  &  Sumner  by  Pool  Bros.,  and  dated  Jan- 
uary 22, 1868. 

On  trial  to  a  jury,  verdict  was  rendered  for  plaintiffs,  and 
finally  a  judgment  in  their  favor  was  entered  upon  the 
verdict. 

Defendant  made  a  motion  for  a  new  trial,  and  assigned 
therefor  reasons  as  follows : 

1.  That  there  was  error  in  the  charge  of  the  court  to  the 
jury. 

2.  That  by  the  evidence  offered  at  the  trial  the  defendant 
was  taken  by  surprise,  which  ordinary  prudence  could  not 
have  guarded  against. 

3.  That  there  is  newly  discovered  evidence,  material  for 
the  defendant,  which  he  could  not  with  reasonable  diligence 
have  discovered  and  produced  at  the  trial. 

This  motion  was  overruled,  and  a  bill  of  exceptions 
taken,  embodying  all  the  testimony  offered  on  the  trial,  the 
instructions  requested  by  defendant,  and  the  entire  charge 
of  the  court  as  given  to  the  jury. 

The  case  went  to  the  district  court  on  petition  in  error, 
and  the  judgment  of  the  court  of  common  pleas  was  re- 
versed. The  proceedings  here  are  to  have  the  judgment  of 
the  district  court,  reversing  the  judgment  of  the  court  of 
common  pleas,  reversed,  and  to  have  the  judgment  of  the 
court  of  common  pleas  aflirmed. 

From  the  view  of  the  case  we  have  taken,  a  moje  ex- 
tended statement  of  £Bicts  is  deemed  unnecessary. 

S.  BurkCy  for  plaintiff  in  error. 

De  Wolf  ^  SchwaUy  and  •/.  K.  Hard,  for  defendant  in 
error. 

AsHBURN,  J.  The  conditio!]  of  the  record  does  not  re- 
quire the  determination  of  any  question  on  the  merits  of 
the  case.     Only  questions  of  practice  are  presented. 
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Nothing  appears  on  the  record  to  show  what,  if  any, 
testimony  was  offered  hy  plaintiff,  and  admitted  by  the 
court  on  the  trial,  calculated  to  take  the  defendant  by  sur- 
prise, which  ordinary  prudence  could  not  have  guarded 
against. 

The  record  is  equally  wanting  in  facts  tending  to  show 
the  discovery  of  new  and  material  evidence  which  defend- 
ant could  not,  with  reasonable  diligence,  have  discovered 
and  produced  on  the  trial. 

The  assignments  for  a  new  trial  based  on  these  grounds, 
being  wholly  unsupported,  must  fall. 

The  remaining  assignment  for  a  new  trial,  "  that  there 
was  error  in  the  charge  of  the  court  to  the  jury,"  is  not 
such  an  assignment  of  cause  for  a  new  trial  as  will  author- 
ize the  evidence,  given  on  the  trial,  to  be  brought  on  the 
record  for  review  by  bill  of  exceptions. 

By  the  act  of  April  12, 1858  (S.  &  0. 1155),  authorizing 
a  review  of  the  evidence  for  alleged  error  in  overruling  a 
motion  for  a  new  trial,  a  party  demanding  a  review  of  the 
evidence  must  lay  the  foundation  for  bringing  the  evidence 
on  the  record  for  review,  by  assigning,  in  the  motion  for  a 
new  trial  that  the  verdict  of  the  jury,  or  finding  of  the 
court,  is  against  "  the  evidence."  No  such  cause  for  a  new 
trial  was  assigned.  Such  an  assignment,  as  a  reason  for  a 
new  trial,  is  an  indispensable  prerequisite  to  bring  the  evi- 
dence on  the  record  by  bill  of  exceptions  for  review  on 
the  overruling  the  motion. 

"We  know  of  no  exceptions  to  this  rule.  Prior  to  the 
act  of  1858,  it  was  held,  in  the  case  of  Remington  v.  Har- 
rington,  8  Ohio,  508,  that,  "in  motions  for  a  new  trial, 
points  not  stated  in  the  motion  are  not  open  for  discussioc 
in  the  court  in  bank."  And  in  Westfall  v.  Dagan  et  aL,  14 
Ohio  St.  276,  it  was  held :  "  The  findings  of  a  court  or  jury, 
on  the  trial  of  issues  of  fact  made  by  the  pleadings  in  the 
action,  are  not  subject  to  review  on  error,  except  where  it 
appears  from  the  record  that  a  motion  for  a  new  trial  had 
been  made  on  the  ground  that  the  Verdi<it  or  finding  of  the 
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court  18  agaiuBt  the  evidence,  and  snch  motion  has  been 
overruled." 

In  this  case,  no  motion  for  a  new  trial  having  been  made 
for  the  reason  that  the  verdict  was  against  the  evidence, 
there  was  no  authority  for  bringing  the  evidence  into  the 
record.  Hence  the  district  court  was  not  authorized  to  re- 
view it.    Ide  V.  Churchill,  14  Ohio  St.  872. 

On  the  conclusion  of  the  evidence,  the  defendant  re- 
quested the  court  to  give  in  charge  to  the  jury  three  prop- 
ositions of  law.  The  court  refused  to  charge  as  requested. 
No  exception  was  taken  to  this  refusal.  The  court  then 
gave  a  charge  to  the  jury  consisting  of  a  series  of  legal 
propositions.  At  the  conclusion  of  the  general  charge  the 
following  general  exception  is  found,  "to  all  of  which  the 
defendant  then  and  there  excepted,  and,  after  a  verdict  and 
before  judgment,  made  his  motion  for  a  new  trial,  which 
was  overruled — to  all  of  which  the  defendant  at  the  time 
excepted,  and  presented  this  his  bill  of  exceptions,  which 
was  allowed  and  signed,  and  made  part  of  the  record." 

It  has  been  repeatedly  held  in  this  state,  that  where  the 
charge  of  the  court  to  the  jury  consists  of  several  distinct 
legal  propositions,  a  general  exception  is  insufficient.  The 
exception  must  be  specific,  and  distinctly  point  out  the  por- 
tion, or  propositions  in  the  charge  claimed  to  be  erroneous. 

Under  this  general  exception,  the  district  court  was  not 
authorized  to  look  into  the  charge  of  the  court. 

The  party  seeking  a  review,  having  neglected  to  lay  the 
necessary  foundation  for  bringing  the  case  into  the  district 
court  for  review  on  the  law  or  the  evidence,  was  not  in  a 
condition  to  invoke  the  action  of  the  court  in  either  of  these 
respects.  It  follows  that  the  district  court  erred  in  revers- 
ing the  judgment  of  the  court  of  common  pleas. 

Judgment  of  the  district  court  reversed,  and  that  of  the 
common  pleas  affirmed,  and  cause  remanded  to  the  court 
of  common  pleas  for  execution. 
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Raileoad  Company  v.  Miami  County  Infirmary. 

1.  Where  a  fence,  constructed  by  an  individual  and  landowner,  serves  as  a 

partition  fence  between  a  railroad  track  and  the  incloHcd  fields  of  such 
individual  owner,  but  not  so  divided  that  each  owner  is  charged  with 
maintaining  in  repair  a  distinct  portion  thereof,  the  railroad  company 
and  individual  landowner  are  each  under  equal  obligations  to  keep  and 
maintain  the  entire  fence  in  repair  until  so  divided. 

2.  If  the  landowner,  knowing  the  partition  fence  to  be  out  of  repair,  turns 

his  stock  into  a  field  inclosed  by  such  defective  fence,  and,  by  reason 
of  its  insufficiency,  bis  stock  goes  upon  the  railroad  track,  and  is  killed 
by  a  passing  train  run  without  negligence,  such  landowner  is  charge- 
able with  contributory  negligence,  and  can  not  recover  for  the  loss. 

Error  to  District  Court  of  Miami  county. 

The  directors  of  the  county  infirmary  of  Miami  county, 
plaintiff  below,  brought  this  action  against  defendant  be- 
low, the  Dayton  and  Michigan  Railroad  Company,  to  re- 
cover damages  for  killing  stock  belonging  to  plaintiff. 

Plaintiff  claimed  to  own  two  horses  of  the  value  of  one 
hundred  and  seventy-five  dollars  each  ;  that,  without  fault 
on  its  part,  its  stock  broke  out  of  the  inclosure  belonging 
to  plaintiff,  adjacent  to  the  track  of  defendant,  and  by 
reason  of  the  negligence  and  failure  of  defendant  to  con- 
struct and  maintain  a  good  and  sufficient  fence  on  the  sides 
of  its  track  and  grounds  occupied  by  defendant,  strayed 
upon  the  railroad  track  ;  that  on  the  6th  day  of  September, 
1869,  defendant  so  carelessly  and  negligently  managed  its 
cars  and  locomotive  that  the  same  ran  against  and  over  the 
horses  of  plaintiff,  thereby  killing  each  of  them,  without 
any  fault  or  negligence  on  the  part  of  the  plaintiff,  to 
plaintiff's  damage  five  hjindred  dollars,  for  which  he  prayed 
judgment.  Defendant's  answer  was  a  general  denial  of  the 
allegations  contained  in  the  petition. 

A  trial  to  a  jury  resulted  in  a  verdict  in  favor  of  plaintiff 
below.  The  defendant  made  a  motion  for  a  new  trial,  as- 
signing the  following  reasons : 
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First  Because  the  verdict  is  against  the  weight  of  evi- 
dence. 

Second.  Because  the  verdict  is  against  the  charge  of  the 
court. 

Third.  Because  the  verdict  is  against  the  law. 

This  motion  was  overruled,  defendant  excepted,  and  a 
bill  of  exceptions  was  taken,  bringing  all  the  evidence  on 
the  record,  and  also  a  charge  given  to  the  jury,  as  requested 
by  defendant.  A  petition  in  error  was  prosecuted  in  the 
district  court,  and  resulted  in  an  affirmance  of  the. judg- 
ment. These  proceedings  in  error  are  to  obtain  a  reversal 
of  this  judgment  of  affirmance. 

James  Murray y  for  plaintiflf  in  error : 

I.  Where  there  is  no  fence,  when  the  law  requires  it,  the 
killing  is  prima  facie  evidence  of  negligence ;  but  it  is  no 
evidence,  prima  facie  or  otherwise,  when  there  is  a  fence,  or 
where  the  law  does  not  require  one.  1  Redfield  Railway, 
486 ;  Scott  v.  W.  ^  B.  R.  Co.,  4  Jones  (L.),  432 ;  Cox  v.  P. 
R.  Co.,  47  Mo.  246  ;  BeLlf.  R.  Co.  v.  Lumman,  29  Ind.  40 ; 
i.  ^  a  JR.  Co.  V.  Adkins,  23  Ind.  340 ;  Toledo,  etc.,  R.  Co.  v. 
Wickey,  4A  111.  76. 

n.  The  plaintiff  below  was  guilty  of  contributory  negli- 
gence. Railroad  v.  Jones,  20  111.  221 ;  Railroad  v.  Sloan, 
27  Ohio  St.  341. 

Walter  S.  Thomas,  for  defendant  in  error  : 

L  If  a  railroad  company  neglects  to  maintain  proper 
fences,  it  is  liable  for  cattle  killed  on  its  road,  without  any 
further  proof  of  negligence.  Suydam  v.  Moore,  8  Barb. 
858 ;  Shepherd  v.  iV.  Y.  ^  E.  R.  R.,  35  N.  Y.  641 ;  Waldron 
V.  R.  ^  S.  R.  R.,  8  Barb.  390 ;  Bom.  v.  A.  ^  St.  L.  R.  R., 
85  N.  H.  169 ;  s.  c.  86  id.  440 ;  Smith  v.  East.  R.  R.,  35  K 
H.  356. 

n.  If  cattle  trespass  on  a  railroad  through  the  negligence 
of  their  owner,  the  company  is  liable  for  injury  done  to 
them,  if  a  collision  could  have  been  prudently  avoided. 
Wharton  on  Ifegligence,  §§  397,  893 ;  Eames  v.  S.  i  L.  R. 
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J2.,  98  Mass.  560 ;  Cin  ^  Zanes.  B.  B.  v.  SmUh,  22  Ohio  St. 
227 ;  Needham  v.  S.  J. }  S.  F.  B.  jR.,  37  Gal.  417  iC.B.^  Q. 
B.  B.  V.  Seirer,  60  HI.  295. 

Even  if  there  be  any  contributory  negligence  on  the  part  of 
owner,  the  company  is  not  excused,  if  the  injury  is  needless 
or  even  careless ;  the  company  is  still  bound  to  use  ordinary 
care  and  prudence  to  avoid  an  infliction  of  injury.  Need- 
ham  V.  JB.  B.,  87  Cal.  409 ;  Bl  Central  B.  B.  v.  MiddUswoHh, 
46  HI.  494 ;  Shearman  &  Red.  on  Neg.,  §  456,  and  cases 
cited. 

The  simple  killing  of  an  animal  by  a  railroad  train  is 
prima  facie  evidence  of  negligence  on  the  part  of  the  en- 
gineer.   Ind  B.  B,  Co.  V.  Meek,  10  Ind.  502. 

The  statute  requiring  railways  to  fence  their  roads,  and 
making  them  liable  for  injury  to  cattle,  is  a  police  regula- 
tion. Suydam  v.  Moore,  8  Barb.  858 ;  L  ^  C  B.  v.  Town- 
send,  10  Ind.  88 ;  Jeff.  Bailw.  v.  Applegate,  lb.  49  ;  /.  ^  C 
B.  B,  V.  Meek,  lb.  502 ;  Jeff.  Bailw.  v.  DouglieHy,  lb.  549. 

A  statute  requiring  a  railroad  company  to  fence  its  lines 
is  a  i)olice  regulation,  and  obligatory  upon  all  railroads, 
whether  chartered  before  or  after  its  passage.  Wilder  v. 
Maine  Cent.  B.  B.  Co.,  65  Maine  832  (20  Am.  Rep.  698) ; 
Ind  Bailw.  v.  McAhron,  12  Ind.  552  ;  Fenn.  Bailw.  v.  Biblet, 
66  Penn.  St.  164 ;  Buckley  v.  N.  ¥.  ^  N.  H.  Bailw.  Co.,  27 
Conn.  479;  Conn.  ^  Pass.  Bailw.  v.  HoUon,  82  Vt.  43; 
Shearman  &  Redfield  on  Neg.,  §  456,. and  cases  cited;  Ind. 
Bailw.  V.  Kercheval,  16  Ind.  84. 

AsHBUEN,  J.  The  part  of  the  charge  appearing  in  the 
record  is  quite  as  favorable  to  the  defendant  as  the  facts  of 
the  case  would  authorize,  but  we  do  not  feel  warranted  in 
saying  the  verdict  of  the  jury  was  against  the  law  of  the 
case. 

We  think,  however,  that  the  verdict  is  clearly  against 
the  evidence,  and  that  a  new  trial  should  have  been  granted 
for  that  reason. 

It  appears  from  the  evidence,  that  defendant's  track  ran 
directly  through  the  inclosed  lands  of  the  county  infirmary 
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of  Miami  county.  There  was  a  fence  on*  each  aide  of  the 
raiboad  track,  where  it  passed  through  plaintiff's  inclosure, 
which  had  been  built  exclusively  by  the  plaintiff  below. 
The  fence  served  the  purpose,  in  fact,  of  a  partition  fence 
between  the  inclosed  fields  of  plaintiff  and  the  lands  of  de- 
fendant used  as  a  track.  No  division  of  the  fence,  as  a 
partition  fence,  had  ever  been  made. 

The  fence  was,  at  the  time  the  stock  was  killed,  out  of 
repair.  This  condition  of  the  fence  must  have  been  known 
to  the  defendant  from  the  daily  use  of  that  portion  of  its 
track.  Plaintiffs  lands  were  in  charge  of  its  agent,  the 
superintendent,  and  he  knew,  when  he  ordered  the  horses, 
on  the  evening  of  September  6,  1869,  to  be  put  into  that 
inclosure,  that  the  fence,  abutting  on  the  railroad  track, 
was  out  of  repair.  He  testifies  in  chief:  "  I  told  the  boy 
to  turn  them  into  this  field  on  that  Sunday  evening.  Had 
some  talk  about  it  being  safe  to  do  so;  had  some  fears 
about  doing  so  on  account  of  condition  of  the  fence;  but 
finally,  thinking  that  there  were  no  trains  over  the  railroad 
on  that  night,  I  concluclod  to  risk  it,  and  consequeutly  or- 
dered them  in.  The  fence  was  in  about  the  same  condition 
as  when  I  went  there.'*  And,  on  cross-examination,  says : 
"  Did  not  consider  the  fence  first  class,  but  thought  there 
was  no  danger,  as  thlsre  were  no  trains  that  night.  Was  a 
stake  and  rider  fence,  but  needed  repairs  where  the  horses 
got  out.    There  was  no  stake  to  the  fence  at  that  point." 

Charles  Wilson,  an  inmate  of  the  infirmary,  testifies : 
"  Fence  where  horses  got  out  six  to  seven  rails  high ;  it  was 
not  staked ;  the  fence  looked  as  if  the  top  rails  had  been 
shoved  off.  The  fence  in  the  adjoining  pasture  lot  was 
generally  like  the  one  in  the  lot  from  which  they  broke 
out." 

The  proof  showing  that  the  fence  was  defective  is  clear 
and  uncontradicted.  The  horses  could  pass  over  it  and 
upon  the  railroad  track,  and  this  plaintiff  knew,  through 
its  agent,  at  the  time  the  stock  was  killed. 

The  evidence  does  not  show  negligence  on  the  part  of 
the  railroad  company  in  running  its  traiQ  on  that  occasion, 
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but  rather  that  its  train  was  conducted  with  skill  and  care. 
When  the  agents  of  the  railroad  company  discovered  the 
horses  on  the  track,  the  proper  eftbrts  were  used  to  avoid, 
if  possible,  killing  the  horses. 

The  superintendent  knowing  the  fence  was  out  of  repair, 
but  thinking  no  trains  would  pass  over  the  road  that  night, 
took  the  risk  of  the  horses  going  over  the  defective  fence 
and  upon  the  railroad  track.  Plaintiff  had  put  the  super- 
intendent in  charge  of  its  lands  and  horses,  so  that  his 
judgment  was  its  judgment,  and  plaintiflF  was  chargeable 
with  the  risk  he  took  in  ordering  the  horses  into  the  in- 
closure  with  fences  out  of  repair — took  the  risk  of  a  train 
passing  over  the  track  on  that  night. 

By  the  act  of  March  25, 1859  (S.  &  C.  831),  all  railroads 
in  this  state  are  required  to  construct  and  maintain  fences 
on  each  side  of  the  railroad  track,  which  become  partition 
fences,  when  serving  that  purpose. 

This  statute  is  constitutional,  founded  in  a  sound  public 
policy,  and  equally  obligatory  upon  railroad  companies, 
whether  organized  under  charters  granted  prior,  or  laws 
enacted  since  the  constitution  of  1851  went  into  operation. 

Where  the  railroad  track  passes,  as  it  does  in  this  case, 
through  any  inclosed  field  or  fields,  the  proprietor  thereof 
is  required  to  construct  one-half  the  fences  necessary  to 
partition  such  inclosed  lands  from  the  railroad  track.  The 
construction  of  such  fences  may  be  enforced  as  are  partition 
fences  between  individual  owners.  "Where  such  fences 
are  duly  made,  they  shall  be  kept  in  repair  in  all  respects 
as  partition  fences  are  now  by  law  required  to  be  kept  in 
repair."     (8.  &  C.  382,  §  3.) 

When  this  division  fence  is  constructed,  whether  by  the 
railroad  company  or  individual  abutting  proprietor,  it  be- 
comes, in  all  respects,  a  partition  fence.  Each  adjacent 
landowner  is  required  to  keep  up  and  maintain  in  good 
repair  all  partition  fences  between  their  own  and  the  next 
adjoining  inclosure,  in  equal  shares,  so  long  as  both  parties 
continue  to  occupy  the  same.     (S.  &  C.  649,  §  2.) 

This  fence,  separating  the  inclosure  of  the  plaintijBf  froni 
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the  land  of  the  defendant,  though  constructed  by  the 
plaintiff,  was  a  partition  fence,  and  under  the  provisions  of 
the  statute,  it  was  alike  incumbent  upon  defendant  and 
plaintiff  to  see  that  it  was  maintained  and  kept  in  good 
repair.  Failing  to  keep  this  partition  fence  in  proper  re- 
pair, the  parties  were  each  negligent  in  the  discharge  of  a 
statutory  duty.  By  reason  of  this  negligence  with  respect 
to  keeping  the  fence  in  repair,  if  plaintiffs  horses  had  gone 
upon  the  railroad  track  and  been  killed  by  defendant's 
cars,  and  the  plaintiff  was  free  from  fault,  defendant,  al- 
though its  trains  were  run  free  from  negligence,  would  be 
liable  in  damages  for  the  value  of  the  horses  killed. 

This  partition  fence  being  undivided,  the  adjacent  pro- 
prietors were  each  under  obligations  to  keep  the  fence  in 
good  repair.  While  this  duty  was  cast  upon  the  defend- 
ant, a  like  duty  was  cast  upon  the  plaintiff.  Its  agent  put 
the  horses  in  the  inclosure  abutting  upon  the  railroad 
track,  knowing  the  fence  was  out  of  repair,  and  that  the 
horses  could,  as  indicated  by  the  superintendent's  appre- 
hensions, pass  over  the  fence  and  upon  the  railroad  track. 
This,  we  think,  was  negligence  on  the  part  of  plaintiff, 
such  negligence  as  contributed  to  the  loss. 

In  principle,  this  case  comes  directly  within  the  ruling 
of  the  court  in  The  Sandusky  ^  Cleveland  Railroad  Com- 
pany V.  Sloan,  27  Ohio  St.  841. 

The  judgments  of  the  district  and  common  pleas  courts 
are  reversed,  and  case  remanded  for  further  proceedings. 


Railway  Company  v.  Hutchins. 

Timber  was  cut  ft'om  lands  of  B.  by  trespassers,  who,  by  their  labor,  con- 
verted it  into  cord  Wood  and  railroad  ties,  thus  increasing  its  value  three- 
fold. It  was  then  sold  to  an  innocent  purchaser  who  was  sued  by  B. 
for  the  value  of  the  wood  and  ties.  Whatever  might  be  the  rule  of 
damages,  as  against  innocent  purchasers,  B.  can  not  recover  the  value 
of  the  timber  as  enhanced  by  the  labor  of  the  wrong-doers,  alter  it  was 
severed  from  the  realty. 
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Error  to  the  District  Court  of  Cuyahoga  county. 

The  petition  in  this  case  avers  that  the  said  minors  Jo- 
seph and  Edward  Barbour  are  owners  in  fee  simple  of  a 
certain  tract  of  land  in  Lake  county,  and  then  proceeds  as 
follows : 

Said  land,  when  owned  by  said  minors,  was  thickly 
wooded  with  excellent  timber,  and  was  very  valuable  on 
that  account ;  that  all,  or  nearly  all,  of  said  timber,  while 
said  land  was  owned  by  said  minors,  was  cut  down  and  re- 
moved by  persons  now  to  this  plaintiff  unknown,  without 
any  authority  whatever,  and  the  same  taken,  used,  and 
possessed  for  its  own  benefit,  without  any  authority  what- 
ever, by  the  Cleveland,  Painesville,  and  Ashtabula  Railroad 
Company,  which  was,  on  or  about  the  1st  day  of  April,  18C9, 
consolidated  with  certain  other  railroad  companies  under  the 
name  and  style  of  the  Lake  Shore  and  Michigan  Southern 
Railway  Company,  which  last  named  company  is  made  the 
defendant  in  this  action. 

By  reason  of  said  timber  being  taken  from  said  land  and 
converted  to  its  own  use  by  the  Cleveland,  Painesville,  and 
Ashtabula  Railroad  Company,  said  minor  children  were 
damaged  in  the  amount  of  four  thousand  six  hundred  and 
fifty  dollars  ($4,650),  for  which  sum,  by  reason  of  the  prem- 
ises, plaintiff  asks  judgment  against  the  defendant,  the 
Lake  Shore  and  Michigan  Southern  Railway  Company. 

It  is  denied  in  the  answer,  that  plaintiffs  were  owners  in 
fee  simple  of  the  land  in  question. 

A  large  quantity  of  wood  and  railroad  ties  was  cut,  upon 
this  land,  by  persons  who  were  trespassers,  acting  without 
legal  right.  There  is  some  attempt  in  the  evidence  to  show 
that  these  trespassers  had  some  lawful  claim,  by  virtue  of  a 
tax  title,  to  part  of  the  premises.  But  for  the  purposes  of 
the  case,  this  claim  is  ignored,  and  it  is  assumed  that  the 
timber  was  actually  stolen.  Having  been  thus  unlawfully 
appropriated,  it  was  sold  by  the  parties  who  took  it  to  the 
railroad  company,  but  it  is  admitted  that  the  company  pur- 
chased and  paid  for  the  wood,  trees,  and  ties,  in  good  &ith, 
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without  notice  of  plaintiffs'  rights,  or  that  any  wrong  had 
been  or  was  done  his  woods. 

The  fair  value  of  the  timber  standing  upon  plaintifiB'  land, 
and  before  cut  into  cord  wood,  and  hauled  to  the  defend- 
ant's railroad,  was  about  $1  per  cord — after  being  so  cut  and 
hauled  it  was  worth  about  $3  per  cord.  There  was  the 
same  difference  as  to  the  relative  value  of  standing  timber 
and  that  cut  into  ties  and  hauled. 

The  railroad  company  claimed,  as  the  rule  of  damages, 
that  it  was  liable  o^y  for  the  value  of  the  timber  as  it 
stood  upon  the  ground,  say  $1  per  cord.  Plaintiffs  claim 
that  the  company  was  liable  for  the  wood,  as  it  was  in- 
creased in  value  by  the  labor  of  the  trespasser,  cutting  and 
hauling  it,  say  $3  per  cord.  Defendant,  the  railroad  com- 
pany, asked  the  court  to  charge : 

"  2.  That  if  the  jury  find  the  fact  to  be  that  the  defendant 
cut  no  timber  upon  the  land  of  plaintiff's  said  wards,  and 
employed  no  person  to  do  so,  but  purchased  all  the  wood 
and  timber  of  all  sorts  that  it  is  charged  with  the  conver- 
sion of  from  persons  who  did  cut  and  remove  it  from  the 
land  and  sold  it  to  the  defendant;  that  the  defendant  would 
not  be  liable  to  the  plaintiff  for  the  value  of  the  timber, 
wood,  and  ties  purchased,  at  the  time  of  the  purchase,  but 
only  for  the  value  of  the  timber  before  it  was  cut  into  wood 
and  ties  and  sold  to  defendant.  That  the  measure  of  damages 
if  the  defendant  purchased  said  property  in  good  faith  was 
the  fair  value  of  the  timber  standing  on  the  plaintifi''s 
woodland,  and,  before  it  was  cut  into  wood  or  ties  and 
hauled  onto  defendant's  railway  and  sold  to  it." 

This  charge  was  refused,  and  the  court  did  charge  as 
follows : 

^^  Judge  Foot  in  a  former  trial  of  this  case  settled  the 
rule  of  damages  to  be  the  value  of  the  timber,  in  the  con- 
dition it  was  at  the  time  it  was  received  and  converted  by 
the  defendant.  This  I  also  say  to  you  should  be  the  rule 
you  should  adopt  in  ascertaining  the  amount  of  your  ver- 
dict. 

^  I  hftVB  fonnd  it  mnoh  easier  to  repose  copfidenoe  in  the 
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court,  and  adopt  its  consideration  in  this  question  of  dam- 
ages than  reconcile  myself  to  its  correctness.  But  you  will 
take  it  as  the  law  of  the  case." 

The  refusal  to  charge  as  requested,  and  the  charge  as 
given  was  excepted  to. 

On  the  first  trial  to  the  court,  November  term,  1871, 
plaintiff  recovered  a  judgment  of  $2,500.  On  the  second 
trial  to  a  jury,  February  term,  1872,  the  verdict  was 
$3,843.72.  This  judgment  was  reversed  in  the  district 
court.  At  the  third  trial,  November  term,  1873,  the  ver- 
dict for  plaintiff  was  $5,680,  which  was  reduced  by  the 
court  to  $3,412.72,  and  judgment  was  rendered  for  that 
amount. 

The  principal  errors  assigned  are,  in  the  charge  as  to  the 
matter  of  title,  and  the  rule  of  damages. 

The  district  court  having  affirmed  the  judgment  of  the 
common  pleas,  a  petition  in  error  was  fi.led  in  the  supreme 
court. 

J.  MasoUy  Eatep  ^  Burke,  and  W.  J.Boardmarij  for  plain- 
tiffs in  error : 

The  court  erred  in  its  charge  to  the  jury  as  to  the  rule 
of  damages.  Weymouth  v.  Railroad^  17  Wis.  550 ;  Moody 
V.  Whitney,  38  Me.  174 ;  Forsyth  v.  Wells,  41  Penn.  St.  291 ; 
26  Me.  310  ;  3  Ad.  &  El.  440  ;  80  Wis.  570  ;  24  Wis.  299  ; 
29  Wis.  345 ;  55  Penn.  St.  176 ;  Sedgwick  on  Damages, 
495 ;  22  Ga.  353 ;  49  Miss.  236 ;  29  Conn.  479 ;  26  Conn. 
355  ;  15  Conn.  302 ;   Wolsey  v.  Seely,  Wright,  860. 

J.  E.  Ingersolly  for  defendant  in  error,  on  the  rule  of 
damages,  cited  SUsbury  v.  McCoon,  3  Comst.  379  ;  7  Cow. 
94 ;  8  Wend.  505 ;  28  Eng.  L.  &  Eq.  175 ;  5  M.  &  W.  351. 

Wright,  J.  We  have  not  deemed  it  necessary  to  solve 
all  the  nice  and  difficult  questions  that  relate  to  the  plain- 
tiffs' (Barbours')  title  to  this  land.  Whether  or  not  they 
had  the  legal,  they  did  also  claim  an  equitable  title,  and 
there,  was  some  evidence  to  sustain  the  claim.    This  ques- 
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tion  of  fact  was  left  to  the  jury,  who  found  upon  it  for 
plaintiffs  below.  We  are  not  clear  that  this  finding  was 
so  palpably  against  the  weight  of  evidence  as  to  justify  in- 
terierence  by  us.  We  therefore  assume  that  plaintiffs  had 
title  sufficient  to  maintain  the  action  in  that  respect,  and 
proceed  to  the  second  point,  the  rule  of  damages. 

The  petition,  it  will  be  noticed,  is  not  as  for  a  trespass  to 
real  estate,  but  to  recover  the  value  of  the  wood  and  tim- 
ber stolen ;  the  action  throughout  was  treated  as  one  to 
recover  that  value,  and  the  case  is  so  treated  here. 

Upon  the  point  now  to  be  determined,  the  case  is  thus : 
A  large  amount  of  wood  was  cut  down  upon  plaintiffs' 
hind,  and  stolen.  The  thieves  work  it  up  into  cord-wood 
and  ties,  thus  increasing  its  value  three-fold.  The  depre- 
dators then  sell  it  to  the  railroad  company,  who  is  entirely 
innocent  in  the  whole  matter.  The  real  owner  now  sues 
the  railroad  company  for  the  property  taken  from  his  land. 
Shall  he  recover  one  dollar  or  three  ? 

It  is  said  upon  the  one  hand  to  be  an  universal  rule  of 
law  that  a  man's  property  can  not  betaken  from  him  with- 
out his  consent,  unless  by  law,  and  that  stealing  can  con- 
vey no  title  to  the  thief.  In  Silsbury  v.  McCoon^  3  Comst. 
381,  it  is  said  :  "  It  is  an  elementary  principle  in  the  law  of 
all  civilized  communities,  that  no  man  can  be  deprived  of  his 
property,  except  by  his  own  voluntary  act,  or  by  operation 
of  law.  The  thief  who  steals  a  chattel,  or  the  trespasser 
who  takes  it  by  force,  acquires  no  title  by  such  wrongful 
taking."  It  is  then  argued  that  the  thief,  having  none 
himself,  could  convey  no  title  to  any  other  person  taking  it 
however  innocently.  Hence  when  the  railroad  company  ob- 
tained the  property  they  obtained  what  was  the  plaintiffs', 
and  they  could  have  replevied  it,  increased  in  value  as  it 
was,  by  the  labor  of  the  thief.  If  this  were  so,  then  it 
is  argued  that  the  company  were  liable  for  the  value  of  the 
wood  in  its  improved  condition,  enhanced  to  the  extent  of 
three-fold. 

If  the  owners  were  bringing  this  action  against  the 
thieves,  perhaps  it  might  be  conceded  that  the  full  amount 
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could  be  recovered.  This  we  understand  to  be  upon  the 
principle  '•  in  odium  spoliatoris''  The  thief  will  not  be  al- 
lowed to  have  anything  by  virtue  of  his  own  wrong,  and  if 
be  has  spent  his  labor  upon  stolen  goods,  he  shall  not  profit 
by  it.    It  is  his  own  loss. 

'^  The  English  law  will  not  allow  one  man  to  gain  a  title 
to  the  property  of  another,  upon  the  principle  of  accession, 
if  he  took  the  other's  property  willfully  as  a  trespasser." 
2  Kent,  368. 

But  it  seems  to  be  well  understood  that  the  rights  of  the 
parties  are  made  to  depend,  to  a  great  extent,  upon  the  in- 
tent with  which  the  conversion  of  property  has  been 
brought  about.  If  it  was  taken  mala  fide^  by  theft,  or 
with  a  willful  purpose  to  do  wrong,  the  consequences  are 
different  from  those  which  follow  upon  the  act  done  under 
an  honest  mistake,  and  perhaps  it  is  as  wise  to  punish  the 
robber  as  to  protect  the  innocent. 

In  treating  of  confusion  of  goods,  Blackstone  speaks  of 
the  difference  between  cases  where  admixture  is  by  consent 
of  both  parties,  and  where  it  is  by  the  willful  act  of  one, 
and  in  regard  to  the  latter  the  author  says :  ^^  Our  law,  to 
guard  against  fraud,  gives  the  entire  property,  without  any 
account  to  him  whose  original  dominion  is  invaded."  In 
case  of  the  confusion  by  consent,  it  is  otherwise,  and  each 
party  retains  his  interest. 

Mr.  Cooley,  in  his  note  to  page  404,  book  2,  recognizes 
the  same  distinction  between  a  fraudulent  purpose,  and  an 
innocent  mistake.  The  same  distinction  is  made  in  2 
Kent,  363  ;  Sedg.  Dam.  484. 

Field  on  Damages,  section  818,  says :  "  There  should  cer- 
tainly be  a  distinction  between  a  case  of  mere  technical 
conversion,  when,  perhaps,  the  defendant  acts  in  good 
faith,  and  that  of  a  willful  conversion  and  wrong  done  by 
the  defendant." 

The  cases  as  to  what  is  the  proper  rule  of  damages,  where 
property  has  been  taken  and  by  the  taker  improved  in  con- 
dition or  enhanced  in  value,  are  numerouB»  but  a  re&rence 
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to  Bome  will  show  some  of  the  difficulties  attending  the 
subject. 

In  SUsbury  v.  McCoorty  the  corn  of  one  Wood  had  been 
manufactured  into  whisky  by  plaintiffl  The  defendants, 
as  judgment  creditors  of  Wood,  took  it,  and  plaintiff' sued 
for  the  value  of  the  whisky.  The  case  is  first  reported  6 
Hill,  425.  Here  it  is  decided  that  the  change  from  corn  to 
whisky  was  a  change  of  identity,  and  transferred  the  prop- 
erty to  plaintiffs,  who  were  the  manufacturers  producing 
the  change.  This  decision  goes  wholly  upon  the  question 
of  identity. 

There  is  a  learned  note  to  this  case,  which  discusses  the 
question  of  innocent  and  wrongful  conversion,  and  the  ci- 
tations there  given  from  Puffendorf,  Justinian,  and  Wood's 
Institutes  are  apposite. 

This  case  is  again  reported  in  4  Denio,  832.  Here  the 
idea  that  the  rights  of  the  parties  depend  upon  motive  or 
intention  is  flatly  repudiated,  the  court  holding  that  as 
long  as  the  owner  can  trace  his  property,  he  may  regain  it ; 
thus  again  making  identity  the  criterion. 

The  case  is  reversed  in  8  Corastock,  881,  upon  the  ground 
that  the  animus  with  which  the  corn  was  converted  was  an 
important  element,  and  that  if  plaintiffs,  when  they  took 
it,  knew  that  they  had  no  right  to  it,  they  could  obtain  no 
title,  although  by  the  manufacture  into  whisky  they  had 
changed  the  identity. 

The  simple  fact,  therefore,  that  the  property  can  be 
traced  into  its  improved  state  is  not  always  sufficient  to  in- 
sure a  recovery  of  the  improved  article  or  its  value. 

It  must  be  remarked,  however,  that  the  text  books  do 
assert  that  the  proposition  of  identity  is  the  controlling  one. 
Kent  says  :  ^'  It  was  a  principle  settled  as  early  as  the  time 
of  the  Year  Books,  that  whatever  alteration  of  form  any 
property  had  undergone,  the  owner  might  seize  it  in  its 
new  shape,  and  be  entitled  to  it  in  its  state  of  improve- 
ment, if  he  could  prove  the  identity  of  the  original  mate- 
rials ;  as  if  leather  be  made  into  shoes,  or  cloth  into  a  coat, 
VOL.  xxrn — 37 
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or  a  tree  be  squared  into  timber."  2  Kent,  268 ;  Beits  v. 
Lee^  5  Johns.  848  ;  2  Blk.  404.  It  will,  however,  appear 
that  other  considerations  enter  into  the  solution  of  the 
question. 

In  Myde  v.  Corkson^  21  Barb.  92,  it  is  held  that,  "  in  ac- 
quiring title  to  property  by  accession,  the  law  makes  a  dis- 
tinction between  a  willful  and  an  involuntary  wrong-doer. 
The  former  can  never  acquire  the  title,  however  great  the 
change  wrought  in  the  original  article  may  be,  while  the 
latter  may." 

^<  Where  a  manufacturer  has  expended  his  money  and 
labor,  in  good  faith,  upon  property,  in  pursuance  of  a  con- 
tract with  the  owner,  he  can  not  be  regarded  as  a  wrong- 
doer, or  deprived  of  the  enhanced  value  which  he  has 
given  to  the  property,  in  an  action  by  the  owner,  sounding 
in  damages." 

It  is  said,  in  the  course  of  the  opinion,  that  the  ^  distinc- 
tion between  a  willful  and  an  involuntary  wrong-doer  runs 
through  the  authorities,  and  stands  upon  the  principle  that 
a  party  can  obtain  no  right  by  his  own  wrong."  (p.  105.) 

Martin  v.  Poiter^  5  M.  &  W;  861,  was  a  case  where  de- 
fendant, in  working  his  coal  mine,  broke  through  the  bar- 
rier, and  took  the  coal  under  the  land  belonging  to  plaint- 
iff. Plaintiff  recovered  the  full  value,  without  any  deduc- 
tion to  defendant  for  his  expenses  in  getting  the  coal.  But 
in  Hilton  v.  WoodSy  L.  R.,  4  Eq.  440,  the  rule  in  Martin  v. 
Porter  is  limited  to  cases  of  fraudulent  conduct.  And  suck 
is  the  effect  of  the  case  of  Morgan  v.  PoweUy  8  Ad.  k  EI. 
(N.  8.)  278 ;  and  in  Wood  v.  Morewood,  8  Ad.  &  El.  (K  S.) 
441,  Parke,  B.,  told  the  jury  that  "  if  there  was  fraud  or 
negligence  on  the  part  of  defendant,  they  might  give,  aa 
damages  under  the  count  in  trover,  the  value  of  the  coals 
at  the  time  they  first  became  chattels,  on  the  principle  laid 
down  in  Martin  v.  Porter;  but  if  they  thought  the  defend- 
ant not  guilty  of  fraud  or  negligence,  but  acted  fairly  and 
honestly,  in  the  full  belief  that  he  had  the  right  to  do  what 
he  did,  they  might  give  the  fair  value  of  the  coals,  as  if 
the  coal-fields  had  been  purchased  from  the  plaintiffl" 
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In  Hilton  v.  WoodSy  L.  R.,  4  Eq.  432,  the  head-note  is : 
**  In  assessing  compensation  for  coal  already  gotten  by  de- 
fendant, the  court  being  of  opinion  that  he  had  worked  it 
inadvertently,  and  not  fraudulently,  held  that  he  was  to 
pay  only  the  fair  value  of  such  coal,  as  if  he  had  purchased 
the  mine  from  defendant." 

Malius,  y.  C,  says  :  ^^  There  is  much  difficulty  as  to  the 
mode  of  assessing  the  compensation  to  an  owner  of  coal 
which  has  been  improperly  worked  by  the  owner  of  an  ad- 
joining mine.  It  is  clear  upon  the  authorities  that  a  differ- 
ent principle  is  applicable  when  the  coal  is  taken  inad- 
vertently, or,  as  in  the  present  case,  under  a  bona  fide  belief 
of  title,  and  when  it  is  taken  fraudulently,  with  a  full 
knowledge  on  the  part  of  the  taker  that  he  is  doing  wrong, 
or,  in  other  words,  committing  a  robbery." 

In  these  English  cases,  the  right  of  plaintiff  to  recover 
the  increased  value  of  the  coal — that  is,  the  value  occa- 
sioned by  the  expense  of  mining,  is  made  to  depend  on  the 
animus  of  the  party  committing  the  trespass.  If  he  stole, 
he  loses  his  labor  and  money.  If  he  made  an  honest  mis- 
take, he  does  not  incur  that  loss,  and  the  owner  only  re- 
covers the  value  of  the  coal  without  its  accession.  There 
would  seem  to  be  a  very  short  way  out  of.  th^e  difficulties, 
if  the  question  of  identity  was  the  only  one.  There  was 
no  trouble  in  the  owner  identifying  his  coal,  but  this  does 
not  entitle  him  to  recover  its  value,  increased  by  being 
mined,  except  in  case  of  bad  faith.  It  should  be  noted  that 
Jegon  v.  Vivianj  L.  R.,  6  Ch.  App.  742,  seems  disposed  to 
limit  this  rule  of  damage  to  cases  at  law,  not  applying  it 
in  equity.  There  are  a  number  of  coal  cases  in  Pennsyl- 
vania. In  Forsyth  v.  Wdls,  41  Penn.  St.  291,  Lowrie,  0.  J., 
after  discussing  the  conflict  in  the  cases,  says :  "  We  prefer 
the  rule  in  Wood  v.  Morewoodj  where  Parke,  B.,  decided,  in 
a  case  of  trover  for  taking  coals,  that  if  the  defendant  acted 
fairly  and  honestly,  in  the  full  belief  of  his  right,  then  the 
measure  of  damages  is  the  fair  value  of  the  coals,  as  if  the 
eoal-fleld  had  been  purchased  from  the  plaintiffs." 

^  Where  the  defendant's  conduct,  measui-ed  by  the  ordi- 
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nary  standard  of  morality  and  care,  which  is  the  standard 
of  the  law,  is  not  chargeable  with  fraud,  violence,  or  willful 
negligence,  or  wrong,  the  value  of  the  property  taken  and 
converted  is  the  just  measure  of  compensation.  If  raw 
material  has,  after  appropriation  and  without  such  using, 
been  changed  by  manufacture  into  a  new  species  of  prop- 
erty, as  grain  into  whisky,  grapes  into  wine,  fur  into  hats, 
hides  into  leather,  or  trees  into  lumber,  the  law  either  re- 
fuses the  action  of  trover  for  the  new  article,  or  limits  the 
recovery  to  the  value  of  the  original  article. 

"  Where  there  is  no  wrongful  pui^pose  or  wrongful  negli- 
gence in  the  defendant,  compensation  for  the  real  injury^ 
done  is  the  pui'pose  of  all  remedies ;  and  so  long  as  we 
bear  this  in  mind,  we  shall  have  but  little  difficulty  in  man- 
aging the  forms  of  action,  so  as  to  secure  a  fair  result  If 
the  defendant  in  this  case  was  guilty  of  no  intentional 
wrong,  he  ought  not  to  have  been  charged  with  the  value 
of  the  coal,  after  he  had  been  at  the  expense  of  mining  it, 
but  only  with  its  value  in  placCy  and  with  such  other  dam- 
age to  the  land  as  its  mining  may  have  caused." 

This  case  also  holds  that  no  change  in  the  form  of  action 
can  vary  the  rule  of  damages. 

In  Berdie  v-  Young,  55  Penn.  St.  176,  the  defendant  had 
been  cutting  timber  on  his  own  tract,  and  by  mistake  cut 
some  upon  an  adjoining  tract  of  plaintiff.  The  trespass 
was  not  willful  or  wanton,  but  was  in  a  bona  fide  belief  of 
title.  The  logs  had  been  driven  to  the  boom,  and  plaintiff 
sought  to  recover  their  value  at  that  place,  which  was  of 
course  enhanced  by  the  labor  and  expense  defendant  had 
put  upon  them.  But  it  was  held  that  the  rule  of  damages 
was  the  value  of  the  timber  in  the  stump  when  the  trees 
were  cut* 

Agnew,  C.  J.,  says :  If  defendant  "  denies  that  his  tres- 
pass was  willful  or  wanton,  and  claims  a  right  to  the  ad- 
ditional value  given  to  the  chattel  by  his  labor  and  money 
in  converting  and  transporting  it  to  the  place  where  it  is 
replevied,  he  has  it  in  his  power  to  bring  the  damages  of 
the  plaintiff  to  their  true  standard.    In  a  case  of  inadver- 
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tent  trespass,  or  one  done  under  a  bona  fide,  bat  mistaken, 
belief  of  right,  this  would  generally  be  the  value  of  the 
logs  at  the  boom,  less  the  cost  of  catting,  hauling,  and 
driving  to  the  boom.  Buch  a  standard  of  damages,  grow- 
ing out  of  the  tiature  of  the  act  and  of  the  form  of  action, 
is  reasonable,  and  does  justice  to  both  parties.  It  saves  to 
the  otherwise  innocent  defendant  his  labor  and  money,  and 
gives  to  the  owner  the  enhancement  of  the  value  of  his 
property,  growing  out  of  other  circumstances,  such  as  a 
rise  in  the  market  price,  a  diflFerence  in  price  between  lo- 
calities, or  other  adventitious  causes.**  ColemarCa  Appeal^ 
62  Penn.  St.  252-278. 

In  the  case  of  Barton  Coal  Co.  v.  Walter  CoXy  89  Md.  1 , 
the  question  is  much  discussed  and  the  authorities  reviewed. 

In  Heard  v.  James,  49  Miss.  236,  the  rule  of  damages  in 
case  of  conversion  is  said  to  be  determined  by  the  animus 
of  the  party  trespassing.  If  the  act  was  in  good  faith, 
upon  some  supposed  right  or  claim,  or  error,  the  rule  is  the 
value  of  the  property  when  taken ;  but  if  the  taking  be 
characterized  by  malice  or  oppression,  damages  may  be 
punitive,  and  in  an  action  no  allowance  will  be  made  the 
defendant  for  any  increased  value  bestowed  on  the  property 
by  his  skill  and  labor. 

In  this  case  trees  had  been  cut  down  on  plaintiff's  land  and 
made  into  staves,  and  the  question  was  whether  plaintiff 
should  recover  as  damages  the  value  of  the  staves,  or  only 
of  the  trees  as  they  stood  ou  his  ground.  The  plaintiff 
was  allowed  to  recover  the  full  value,  allowing  defendants 
nothing  for  their  labor  in  working  up  the  timber  into  staves, 
and  upon  the  principle  stated.  The  court  says,  "  The  con- 
duct of  defendant  was  willful,  utterly  regardless  of  the 
rights  of  the  plaintiff." 

That  the  intent  of  the  defendant  is  material  in  regard  to 
damages,  has  always  been  recognized  in  our  law.  Upon 
this  is  founded  the  whole  idea  of  exemplary  damages.  We 
know  it  has  been  strenuously  urged  in  what  has  been  called 
**  the  speculative  notions  of  fanciful  writers  "  {McBride  v. 
McLaugldiny  5  Watts,  375 ;  Sedgw.  463),  that  punishment 
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belongs  only  to  the  administration  of  criminal  law^  and  has 
no  proper  place  in  that  civil  procedure  which  adjusts  only 
the  rights  of  parties;  but  the  principle  is  too  firmly  settled 
to  be  controverted  now.  Fratt  v.  Pond,  42  Conn.  818; 
Walker  v.  Fuller,  29  Ark.  448 ;  Grund  v.  Van  Vteck,  69  111. 
478.  And  yet  the  rule  should  be  carefully  applied,  as  it 
may  leave  to  courts  and  juries  to  determine  the  extent  of 
punishment  unrestricted  by  the  well-defined  limits  of  statu- 
tory enactment.  Therefore  it  is  that  there  are  authorities 
holding  that  even  in  cases  of  willful  trespass,  if  the  tres- 
passer has  made  a  large  increase  in  the  value  of  the  prop- 
erty by  his  labor,  it  will  not  be  allowed  that  it  shall  all  go 
to  the  original  owner,  because  it  is  said  to  be  unjust. 

The  fact  that  the  trespasser  is  to  lose  the  labor  and  ex- 
pense he  has  put  upon  property  he  has  wrongfully  taken, 
results  as  a  punishment  to  him  for  what  he  has  done  ;  on 
this  ground  the  original  owner  recovers  the  increased  value, 
not  because  of  any  rights  in  him,  but  because  the  law  gives 
this  infliction,  as  a  teiTor  to  ofienders.  Yet  the  punish- 
ment must  be  proportioned  in  some  way  to  the  circum- 
stances of  the  case,  and  a  proper  inquiry  is,  in  what  mati- 
ner  and  to  what  extent  should  the  trespasser  suffer,  and 
conversely  what  should  be  the  kind  and  measure  of  redress 
to  the  injured  party. 

Brown,  J.,  puts  this  case  (Silsbury  v.  McCoon,  4  Den. 
837)  :  A  trespasser  who  takes  iron  ore  and  converts  it  into 
watch-springs,  by  which  its  value  is  increased  a  thousand 
fold,  should  not  be  hanged ;  nor  should  he  lose  the  whole 
of  the  new  product.  Either  punishment  would  be  too 
great.  Nor  should  the  owner  of  the  ore  have  the  watch- 
springs,  for  it  would  be  more  than  a  just  measure  of  redress. 

The  Supreme  Court  of  Wisconsin  adopts  the  same  idea. 
The  case  of  Single  v.  Schneider,  80  Wis.  570,  is  a  case 
where  logs  were  willfully  cut  from  the  premises  of  another, 
they  say  it  is  unnecessarily  severe  that  defendant  should 
lose  the  value  of  all  their  labor,  s.  c.  24  Wis.  299 ;  Wey- 
mouth V.  a  ^  N.  W.  R.  J?.,  17  Wis.  550  ;  Hungerford  v.  Red- 
ford,  29  Wis.  845.     An  interesting  discussion  of  the  ques- 
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tion  of  damages  by  Judge  Cooly  is  to  be  found  in  Wether- 
bee  V.  Green^  22  Mich.  811,  the  syllabus  of  which  is :  "  No 
test  which  satisfies  the  reason  of  the  law  can  be  applied  in 
the  adjustment  of  questions  of  title  to  chattels,  by  acces- 
sion, unless  it  keeps  in  view  the  circumstances  of  relative 
values.  The  purpose  of  the  law  will  not  be  gained  by 
establishing  arbitrary  distinctions  based  upon  physical 
reasons;  but  its  object  must  be  to  adjust  the  redress  af- 
forded to  one  party  and  the  penalty  inflicted  on  the  other, 
as  near  as  the  circumstances  will  permit,  to  rules  of  sub- 
stantial justice,  if  very  great  increase  in  value  in  the  change 
of  property  from  one  fomi  to  another,  is  of  more  import- 
ance in  determining  the  rights  of  parties  in  it,  than  any 
inexpensive  chemical  change  of  mechanical  transformation, 
hov\'ever  radical.  And  where  timber  of  the  value  of  |25 
had  been,  in  the  exercise  of  what  was  supposed  to  be  proper 
anthority,  converted  into  hoops,  of  the  value  of  J700,  the 
title  to  the  property,  in  its  converted  form,  passed  to  the 
party  by  whose  labor,  in  good  faith,  the  change  bad  been 
wrought."  In  this  case  it  was  a  conceded  fact  that  the 
taking  of  the  timber  was  in  good  faith,  defendant  suppos- 
ing that  he  had  a  license  so  to  do  from  the  owner  of  the 
land.  In  this,  however,  it  appears  he  was  mistaken. 
Judge  Cooley  discusses  very  fully  the  distinction  between 
cases  where  property  is  taken  innocently,  and  where  it  is 
taken  dishonestly,  and  recognizes  the  proposition  that  the 
rule  of  damages  is  varied  accordingly.  Ho  also  discusses 
the  rule  already  so  frequently  spoken  of,  that  when  the 
owner  can  trace  the  identity  of  his  property,  he  may  re- 
claim it  however  it  may  be  increased  in  value.  But  this 
he  seems  to  think  an  unsatisfactory  test,  the  purpose  of 
the  law  being  to  adjust  the  redress  afibrded  to  the  one 
party,  and  the  penalty  inflicted  upon  the  other,  as  near  as 
the  circumstances  will  permit,  to  the  rules  of  substantial 
justice.  If  one  had  a  stick  of  timber  stolen,  and  could  dis- 
tinctly trace  it  into  a  house  being  newly  built,  the  identifi- 
cation might  be  beyond  peradventure,  yet  no  one  would 
claim  that  the  owner  of  the  stick  could  recover  the  whole 


Digitized  by  VjOOQ  IC       __ 


684  SUPREME  COURT  COMMISSION  OF  OHIO. 

Bail  way  Co.  v.  Hutchins. 

/ 

hoQse,  either  in  ejectraeat  or  its  value  in  damages.  Or  a  par* 
ticular  piece  of  wood  might  be  followed  into  an  organ,  but 
the  owner  of  the  wood  could  not  replevy  the  organ.  Where 
the  right  to  the  improved  article  is  the  point  in  issue,  cer- 
tainly the  question  should  be  considered,  how  much  the 
property  or  labor  of  each  has  contributed  to  make  it  what 
it  is,  at  least  in  those  cases  where  no  bad  faith  exists. 

It  can  not  therefore  be  true,  in  every  instance,  that  because 
a  man  can  trace  his  property,  he  can  always  recover  it,  re- 
gardless of  the  circumstances  under  which  it  has  come  into 
the  hands  of  the  present  holder,  regardless  of  its  improved 
condition,  and  regardless  of  the  injury  an  absolute  and  un- 
conditional recaption  may  occasion.  The  law  as  Judge 
Cooley  says,  endeavors  to  do  what  is  right  and  just  between 
the  parties,  and  while  it  will  seek  to  compensate  the  real 
owner,  will  not  occasion  outrage  to  one  who  has  been  in- 
nocent. 

It  may  be  that  if  these  owners  bad  found  their  wood 
in  the  hands  of  the  trespassers,  it  might  have  been  retaken, 
or  its  value  as  cord  wood  recovered  ;  but  if  so  it  would  be 
upon  the  principle  ^'  in  odium  spoliatoris ; "  the  thief  could 
gain  nothing  by  his  own  wrong,  and  therefore  the  results 
of  his  labor  go  to  the  owner  of  the  property.  But  this 
principle  can  not  apply  where  an  innocent  purchaser,  comes 
into  the  case,  for  the  simple  reason  that  he  has  done  no 
wrong. 

It  is  very  true  that  the  willful  trespasser  or  thief  can 
convey  no  title  to  one  to  whom  he  sells,  however  innocent  the 
purchaser  may  be.  But  the  question  right  here  is,  what 
does  '^  title  "  in  this  connection  mean  ?  The  original  owner 
has  the  ''  title  '*  to  his  timber,  and,  as  against  the  thief j  the 
title  to  the  results  of  the  thief's  labor.  The  wrong-doer, 
as  it  were,  being  estopped  from  setting  up  any  claim  by 
virtue  of  the  wrong  he  has  done.  Against  the  innocent 
purchaser  from  the  thief,  the  original  owner  still  has  the 
**  title"  to  his  timber,  but  by  virtue  of  what  does  he  now 
have  "  title  "  to  the  thief's  labor?  The  estoppel,  so  to  call 
it,  being  created  by  fraud  or  wrong,  exists  only  against  the 
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one  guilty  of  that  fraud  or  wrong,  which  the  purchaser  18 
not,  and  while  it  is  efi'ectual  against  the  wrong-doer,  the 
reason  of  it  does  not  exist  as  against  the  innocent  man,  as 
to  whom  it  therefore  fails.  As  Judge  Cooley  says,  it  does  not 
comport  with  notions  of  justice  and  equity,  that  against 
those  who  have  done  no  wrong,  these  owners  should  re- 
cover three  ti  me&  the  value  of  what  they  have  lost.  They  have 
never  spent  one  cent  of  money,  nor  one  hour  of  labor,  in 
changing  this  timber  worth  one  dollar,  into  cord  wood 
worth  three.  All  this  was  done  by  some  one  else,  and  why 
should  the  owners  recover  for  it?  If  they  are  compensated 
for  what  they  have  lost,  and  all  they  have  lost,  they  are  cer- 
tainly fully  paid.  Woolsey  v.  Seeley^  Wright,  860.  And  this 
is  all  they  should  be  allowed  to  recover. 

For  this  error,  in  the  charge  on  the  subject  of  damages, 
the  judgment  is  reversed. 


Holden  v.  Belmont. 


In  an  action  for  the  recovery  of  damages,  tried  by  a  Jury,  if  the  Terdict 
shows  upon  its  face  that  the  damages  assessed  have  been  estimated  upon 
an  erroneous  and  illegal  basis,  such  verdict  should,  on  the  motion  of  the 
party  prejudiced  thereby,  be  set  aside;  and  it  is  error  to  enter  Judgment 
thereon,  against  his  objection. 

Error  to  the  District  Court  of  Cuyahoga  county. 

John  W.  Heisley^  and  Arnold  Green^  for  plaintiff  in  error. 
George  S,  Kain^  for  defendant  in  error. 

Scott,  J.  The  petition  of  the  defendant  in  error  in  the 
court  of  common  pleas,  shows  that  his  action  was  brought  to 
recover  damages  for  the  alleged  false  and  fraudulent  repre- 
sentations of  the  defendant  below,  whereby  he  was  induced 
to,  and  did,  enter  into  a  contract  with  said  defendant,  the 
terms  of  which  he  sets  out  specifically,  and  also  for  certain 


Digitized  by  VjOOQIC 


586  SUPREME  COURT  COMMISSIOIf  OF  OHIO. 

Holdcn  V.  Belmont. 

breaches  of  said  contract  by  the  defendant.  The  plaint- 
ifi'  did  not  seek  a  rescission  of  the  contract,  in  whole  or  in 
part,  on  the  ground  of  fraud  ;  but  brought  an  action  in  af- 
firmance of  the  contract,  retaining  such  considerations  as 
he  had  received,  in  part  performance,  from  the  defendant. 
The  false  and  fraudulent  representations  complained  of 
were  mainly  in  relation  to  the  character,  quality  and  value, 
of  a  tract  of  land  in  Tennessee,  which  by  the  contract  the 
defendant  agreed  to  sell,  and  by  deed  convey  to  the  plaint- 
ifi*,  and  also  in  regard  to  the  defendant's  title  to,  and 
ownership  of  said  land.  In  consideration  of  such  convey- 
ance, and  of  the  sum  of  $400,  to  be  paid  to  the  plaintiff,  he 
agreed  to  and  did  transfer  to  the  defendant,  his  equitable 
interest  and  title  to  twenty  acres  of  land,  near  Cleveland, 
which  he  held  under  a  contract,  upon  which  $2,800  re- 
mained to  be  paid,  and  also  delivered  to  the  defendant  cer- 
tain goods  and  chattels  of  the  estimated  value  of  $621. 

The  petition  of  the  plaintiff  below  avers  that  the  Ten- 
nessee land  wholly  fails  to  satisfy  the  description  fraudu- 
lently given  of  it  by  the  defendant,  and  on  which  he  relied 
in  making  the  contract;  and  that  defendant  had  no  title 
to  said  land,  and  has  wholly  failed  to  convey  the  same  to 
him.  These  averments  were  all  denied  by  answer.  The 
issues  of  fact  were  submitted  to  a  jury  for  trial.  Testi- 
mony was  offered  on  the  trial,  tending  strongly  to  show 
fraudulent  and  false  representations  made  by  the  defend- 
ant to  the  plaintiff'  in  regard  to  the  quality,  character, 
and  improvements  of  the  Tennessee  tract  of  land,  consist- 
ing of  one  hundred  acres,  and  that  instead  of  being  worth 
twenty  dollars  per  acre,  as  represented  by  the  defendant, 
it  was,  in  fact,  worth  not  more  than  from  one  to  three  or 
four  dollars  per  acre.  In  regard  to  the  title  to  this  land, 
the  following  facts  were  shown  by  the  testimony,  and  were 
uncontroverted :  On  the  15th  day  of  October,  1868,  one 
William  C.  Hill,  of  Tennessee,  being  the  owner  in  fee  of 
said  land,  sold  the  same  to  one  Baker,  who  paid  the  pur- 
chase money  in  full,  and  received  from  Hill  a  deed  of  con- 
veyance, duly  executed  in  regular  form,  except  that  a  blank 
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was  left  therein  for  the  insertion  of  the  name  of  the  grantee. 
It  was  thus  executed  in  blank  as  to  the  grantee,  at  the  in- 
stance of  the  purchaser,  to  facilitate  the  conveyance  of  the 
land  to  any  subsequent  purchaser;  Hill  authorizing  the 
blank  to  be  filled  by  the  insertion  of  the  name  of  such  sub- 
sequent purchaser.  Shortly  afterward  Baker  sold  the  land, 
through  one  Rogers,  to  Holden,  the  present  plaintiff  in  er- 
ror, and  defendant  below,  who  paid  in  full  therefor  three 
hundred  and  fifty  dollars,  and  received  a  transfer  of  Hill's 
deed  by  delivery.  On  the  16th  of  November,  1868,  Holden, 
by  the  contract  between  the  present  parties,  agreed  to  con- 
vey the  land,  by  a  good  and  valid  deed,  to  Belmont,  the 
plaintiff  below,  within  six  weeks  from  that  date ;  and  in 
professed  performance  of  that  stipulation,  inserted  the 
name  of  Belmont  as  grantee  in  the  deed  from  Hill,  and, 
with  the  consent  of  Belmont,  transmitted  it  to  Tennessee 
for  record.  The  deed  thus  tilled  up  was  duly  recorded  in 
the  proper  county  of  Tennessee,  returned  to  Holden,  and 
by  him  delivered  to  Belmont,  who  being  a  German,  unac- 
quainted with  the  English  language^  accepted  it  in  igno- 
rance of  any  irregularity  in  the  transaction.  Belmont  is 
thus,  apparently  at  least,  invested  with  the  legal  title  to 
the  premises,  by  a  deed  of  conveyance,  in  fee  simple,  in  all 
respects  regular  upon  its  face,  and  purporting  to  have  been 
duly  executed  and  acknowledged  by  Hill,  and  whiph  is  of 
record  in  the  proper  office.  Questions  appear  to  have 
arisen  on  the  trial  as  to  the  character  of  the  estate  or  in- 
terest in  the  premises  with  which  Belmont  was,  by  these 
means,  invested. 

On  this  subject,  the  bill  of  exceptions  shows  that  the 
court  instructed  the  jury,  among  other  things,  that  they 
*^  should  charge  the  plaintiff  with  whatever  interest  he  had 
in  said  Tennessee  lands,  by  virtue  of  said  deed ;  and  in  as- 
certaining what  that  interest  was,  they  must  take  into 
consideration  the  fact  that  the  deed  could  be  used  by 
plaintiff  only  to  complete  a  legal  conveyance,  and  that 
they  might  take  into  consideratioQ  what  that  interest  thus 
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held  was  worth."    The  verdict  returned  by  the  jury  was 

as  follows : 

"  State  of  OhiOy  Cuyahoga  county ^  $s. : 

"  May  term,  a.  d.  1873,  to  wit :  May  29, 1873: 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  for  the  plaintiff  in  the  sum  of  nineteen 
hundred  dollars  ($1,900),  and  that  said  plaintiff  has  no 
claim,  title,  or  interest  in  the  Tennessee  land  in  this  suit, 
and  that  said  deed  for  the  same  is  the  property  of  the  de- 
fendant." 

This  verdict  the  defendant  below  moved  the  court  to  set 
aside,  and  grant  him  a  new  trial  on  the  ground,  among 
others,  that  the  action  of  the  jury  had  been  irregular;  that 
the  damages  awarded  were  excessive ;  that  the  verdict  was 
contrary  to  law ;  was  not  sustained  by  the  evidence ;  and 
was  contrary  to  the  charge  of  the  court. 

This  motion  the  court  overruled,  on  condition  that  the 
plaintiff  would  execute  and  deliver  to  the  defendant  a 
quitclaim  deed  to  said  Tennessee  lands ;  and  the  plaintiff 
having  thereupon  executed  and  filed  such  deed,  judgment 
was  entered  upon  the  verdict,  to  all  which  the  defend- 
ant excepted.  This  judgment  was  subsequently  affirmed 
by  the  district  court,  upon  proceedings  in  error  instituted 
in  that  court  by  the  defendant  below,  who  now  seeks  a  re- 
versal of  both  judgments,  on  the  ground,  among  others, 
that  the  court  of  common  pleas  erred  in  overruling  his 
motion  to  set  aside  the  verdict,  and  grant  him  a  new  trial. 

We  think  that  the  court  of  common  pleas  erred  in  over- 
ruling the  motion  of  defendant  below  to  set  aside  the  ver- 
dict of  the  jury.  The  verdict  shows  upon  its  face  that 
damages  were  assessed  upon  a  basis  unwarranted  alike  by 
the  pleadings,  the  evidence,  the  charge  of  the  court,  and 
the  law  governing  the  case.  The  petition  of  the  plaintiff 
below  asked  no  rescission  of  any  part  of  the  contract  on 
which  his  action  was  brought,  but  to  recover  damages  for 
the  breach  of  its  stipulations,  and  for  the  false  and  fraudu- 
lent representations  by  which  he  had  been  induced  to  enter 
into  it.     The  plaintiff' still  retained  the  deed,  which  the  evi- 
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dence  showed  that  he  had  received  from  the  defendant  for 
the  Tennessee  land,  and  did  not  propose  hy  his  pleadings 
to  reconvey  to  the  defendant  the  interest  or  estate,  whether 
legal  or  equitable,  which  was  vested  in  him  by  that  con- 
veyance. The  eflFect  of  that  conveyance,  made  under  the 
circumstances  shown  by  the  evidence,  was  a  question  of  law 
to  be  determined  by  the  court,  and  not  by  the  jury.  We 
think  the  deed  for  the  lands  in  question,  made  by  Hill  in 
1868,  if  defective  and  i  neffectual  to  pass  the  legal  title,  because 
no  grantee  was  named  therein,  must  nevertheless  be  held 
valid  in  equity  as  a  contract  by  which  Hill  l^eeame  bound 
to  convey  the  premises  in'fee-simple  to  his  vendee  or  his  as- 
signs. The  purchase-money  having  been  fully  paid,  noth- 
ing but  the  naked  legal  title  remained  in  Hill,  of  which 
equity  would  decree  a  conveyance  to  the  purchaser,  or  his 
assigns.  Bare  v.  Batchy  8  Ohio,  527  ;  Carr  v.  Willianis,  10 
Ohio,  805  ;  Williams  v.  Spriggy  6  Ohio  St.  585.  But,  in  this 
case,  there  is  no  defect  in  execution,  or  otherwise,  apparent 
on  the  face  of  the  conveyance  ;  and,  speaking  for  myself,  I 
have  no  doubt  that,  under  the  circumstances  shown  by  the 
evidence,  Hill,  the  grantor,  would  in  equity  be  estopped  to 
claim  that  the  name  of  the  grantee  was  not  inserted  in  the 
conveyance  prior  to  its  execution.  It  is  enough,  however, 
to  say,  that  the  plaintiff  below  has  become  invested  with 
the  full  equitable  title  to  the  land,  and  all  the  rights  inci- 
dent thereto.  The  court,  upon  the  trial,  accordingly  in- 
structed the  jury  substantially  that  the  plaintiff  could  use 
the  deed  in  question  for  the  purpose  of  perfecting  his  legal 
title,  and  that  they  should  "  take  into  consideration  what 
that  interest  was  worth."  The  jury,  however,  disregarded 
this  instruction,  and  found  by  their  verdict  "  that  the 
plaintiff  has  no  claim,  title,  or  interest  in  the  Tennessee 
lan<l  in  this  suit,  and  that  said  deed  for  the  same  is  the 
property  of  the  defendant."  And  this  finding  evidently 
constituted  part  of  the  basis  upon  which  the  damages  found 
by  the  verdict  were  assessed.  It  was  not  within  the  province 
of  the  jury  to  find  that  the  plaintiff  acquired  no  interest  in 
the  land  under  the  deed  which  he  had  received  and  still 
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held,  or  to  decree  a  rescission  of  this  branch  of  the  con- 
tract, and  reinvest  the  defendant  with  the  title  to  the  prem- 
ises. The  damages  were  evidently  estimated  on  a  mistaken 
hypothesis,  and  the  verdict  should  for  that  reason  have 
been  set  aside ;  and,  in  refusing  to  do  so,  and  in  entering 
judgment  upon  it,  we  think  the  court  of  common  pleas 
erred. 

It  follows  that  the  judgment  of  affirmance  rendered  by 
the  district  court  was  erroneous,  and  the  judgments  of  both 
the  courts  below  must  be  reversed,  and  the  cause  be  re- 
manded to  the  court  of  common  please. 

'    Judgment  accordingly. 


LaHM  BT   AL.   t).  JoHNSTOIt. 


1.  An  assignment  for  the  benefit  of  creditors,  devotes  all  the  property  cov- 
ered by  it  to  the  creditors  who  have  their  claims  allowed  pursuant  to 
the  act  regulating  the  administration  of  assignments,  to  the  exclusion 
of  those  who  do  not. 

12.  In  an  action  by  a  creditor  whose  claim  has  been  duly  allowed,  on  an  as- 
signee's  bond  for  a  failure  to  account  for  any  of  the  property  assigned, 
the  amount  of  recovery  can  not  be  limited  to  an  amount  proportionate 
to  the  whole  amount  of  the  claims  of  all  the  creditors,  including  those 
not  allowed,  as  required  by  the  statute,  but  the  amount  of  recovery 
must  be  controlled  by  the  proportionate  amount  of  his  claim  to  the 
whole  amount  of  those  only  which  have  been  presented  and  allowed 
pursuant  to  the  statute. 

Error  to  the  Court  of  Common  Pleas  of  Stark  county ; 
reserved  in  the  district  court. 

The  original  action  was  brought  by  William  Johnston 
against  John  Lahm,  U.  R.  Feather,  and  H.  R.  Wise,  in  the 
Court  of  Common  Pleas  of  Stark  county,  on  a  bond  for 
J50,000,  given  by  Lahm,  as  assignee  of  Nixon  &  Co.,  with 
the  other  defendants  as  his  sureties,  conditioned  that  the 
said  Lahm  should  well  and  truly,  and  according  to  law, 
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perform  all  and  singular  the  daties  devolved  upon  him  in 
the  acceptance  of  the  trust,  and  truly  and  correctly  account 
for  and  pay  over  all  moneys  that  came  to  his  hands  as  such 
assignee. 

The  assignee  entered  upon  the  discharge  of  his  duties, 
April  20, 1871,  and  received  a  large  amount  of  property 
under  the  assignment.  On  the  2d  day  of  September,  1871, 
the  plaintiff  presented  his  claim  of  (1,100  against  the  as- 
signors, duly  verified  by  his  oath,  to  the  assignee  for  allow- 
ance ;  but  the  same  was  rejected  by  the  assignee.  He  there- 
upon brought  suit  against  the  assignee  for  its  allowance 
pursuant  to  the  statute,  and  the  court  ordered  the  assignee 
to  allow  the  claim  as  a  valid  one  against  the' assets  of  JSTixon 
&  Co.  in  his  hands. 

After  more  than  eight  months  had  elapsed  from  the  time 
of  the  acceptance  of  the  trust  by  the  assignee,  the  plaint- 
iff demanded  payment,  which  was  refused  by  the  assignee. 
The  plaintiff  thereupon  caused  a  citation  to  be  issued  by 
the  probate  court  to  compel  him  to  settle  and  account  for 
the  assets  in  his  hands  as  such  trustee,  which  he  neglected 
and  refused  to  do.  The  assignee  having  transferred  all  the 
assets  back  to  the  assignors,  the  plaintiff*  brought  this  suit 
on  the  bond. 

According  to  the  inventory  filed  by  the  assignee,  the 
assets  of  Nixon  k  Co.  that  came  to  his  hands  amounted  to 
(77,252.32,  and  the  debts  amounted  to  (238,098.02,  as  shown 
by  the  books  of  the  company.  Only  about  (40,000  of  the 
debts  were  presented  to  the  assignee  for  allowance  pursuant 
to  the  statute. 

As  to  the  disposition  of  the  property,  the  assignee  testis 
fied,  on  the  trial,  as  follows : 

"  On  the  13th  day  of  July,  a.  d.  1871,  about  thr^e  months 
after  I  was  appointed  trustee,  the  creditors  who  represented 
at  least  (236,000  of  the  indebtedness  of  said  Nixon  k  Co., 
came  to  me  in  person  and  exhibited  to  me  their  claims,  and 
requested  me  to  reconvey  and  redeliver  to  said  Nixon  k  Co. 
the  property  and  effects  included  in  their  assignment,  and 
gave  me  written  releases  from  all  liabilities  or  damages  on 
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account  of  their  claims,  if  I  would  so  redeliver  to  said  com- 
pany the  property  assigned  by  them.  As  there  were  only 
about  $2,000  of  debts  against  said  company  not  so  repre- 
sented, and  as  !N'ixon  &  Co.  agreed  to  protect  me  against 
any  liabilities  on  their  account,  I  consented  to,  and  did,  on 
the  said  13th  day  of  July,  recon vey  and  redeliver  to  said  com- 
pany all  the  property  assigned  by  them,  except  about  $400, 
the  costs  of  administration." 

On  cross-examination  of  the  witness,  defendants  offered 
to  prove  that  legal  and  valid  debts  of  Nixon  &  Co.,  amount- 
ing to  $198,000,  over  and  above  the  $40,000  which  had  been 
presented  to  the  trustee  duly  sworn  to  according  to  law, 
and  which  existed  at  the  time  of  the  assignment  of  Nixon 
&  Co.,  were  presented  to  the  trustee  by  the  bona  fde  cred- 
itors of  Nixon  k  Co.  before  the  time  had  expired  in  which 
creditors  had  to  present  their  claims,  verified  according  to 
law,  under  an  arrangement  they  had  with  Nixon  k  Co.  to 
have  the  assignment  vacated,  and  the  property  reconveyed 
to  Nixon  k  Co.,  but  did  not  propose  to  show  that  said 
$198,000,  or  any  part  thereof,  had  been  verified  according 
to  law,  and  admitted  that  they  were  not ;  whereupon  the 
plaintiff  objected  to  the  admission  of  said  testimony,  which 
objection  was  sustained  by  the  court ;  to  which  opinion  of 
the  court  the  defendants  excepted. 

Defendants  also,  on  cross-examination  of  said  witness, 
offered  to  prove  that  the  assets  of  Nixon  k  Co.,  in  the 
hands  of  the  assignee,  would  not  have  paid  over  thirty 
cents  on  the  ^dollar  of  the  indebtedness  of  said  company, 
had  the  trustee  gone  on  and  executed  the  assignment,  and 
settled  up  the  estate,  and  had  the  creditors  presented  their 
claims  verified  according  to  law ;  whereupon  the  plaintiff 
objected  to  the  admission  of  said  testimony,  which  objec- 
tion was  sustained  by  the  court ;  to  which  ruling  of  the 
court  the  defendants  excepted. 

And  thereupon  the  defendants  offered  to  prove  that  the 
assets  of  Nixon  k  Co.,  in  the  hands  of  the  assignee,  would 
not  pay  over  thirty  cents  on  the  dollar  of  the  indebtedness 
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of  Nixon  &  Co. ;  whereupon  the  plaintiff  objected  to  the 
admission  of  said  testimony,  which  olgection  was  sustained 
by  the  court ;  to  which  ruling  of  the  court  the  defendants 
excepted. 

"  Whereupon  defendants  afiked  the  court  to  charge  tiie- 
jury  that,  in  ascertaining  the  amount  due  the  plaintifr', 
they  must  find  the  value  of  the  assets  assigned  by  Nixon  & 
Co.,  and  the  amount  of  the  indebtedness  of  the  company, 
and  that  the  plaintiff  will  be  entitled  to  recover  oply  his - 
pro  rata  share  of  such  assets ;  which  the  court  refiised  to 
charge ;  but  the  court  did  charge  the  jury  that,  in  arriving 
at  the  amount  of  damages,  they  should  find  the  aggregate 
amount,  of  the  debts  of  Nixon  &  Co.,  that  had  been  pre*^ 
sented  and  filed  with  the  defendant,  Lahm,  as  assignee,  with 
an  affidavit  made  and  filed  therewith^  setting  forth  that  the; 
said  claim  or  claims  were  just  and  lawful,  and  showing 
what  collateral  or  personal  security,  if  any,  the  claimants* 
had  or  held  for  the  same,  or  that  he  had  no  security  what- 
ever; then  find  the  amount  of  assets  in  the  hands  of,  or 
that  came  to  the  hands  of,  the  defendant,  Lahm,  as  assignee 
of  Nixon  &  Co. ;  then  find  the  amount  that  defendant 
could  have  paid  upon  each  of  said  claims  presented  as 
aforesaid ;  and  that  they  should  consider  no  claim  except  it 
was  filed  and  sworn  to,  as  stated,  as  entitled  to  participate 
in  the  distribution  of  the  said  assets  or  fund,  and  that  the 
amount  so  due  on  plaintift*'s  claim  would  be  the  amount  of 
his  damages  in  this  action ;  to  which  refusal  and  charge  the 
defendants  excepted," 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  for 
the  full  amount  of  his  claim,  upon  which  the  judgment  was 
rendered ;  thereupon  the  defendants  prosecuted  their  peti- 
tion in  error  in  the  district  court,  to  reverse  the  judgment, 
on  the  ground  that  the  common  pleas  erred  in  its  rulings 
in  regard  to  the  admission  of  testimony,  and  in  its  charge 
to  the  jury. 

.  The  case  was  reserved  in  the  district  court  for  decision  in 
the  supreme  court. 
VOL.  xxxn — 88 
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W.  C.  Pippittj  for  plaintiff  in  error. 
A.  L.  Jones,  for  defendant  in  error. 

Day,  J.  The  right  of  the  plaintiff  below  to  recover  is 
not  disputed.  The  controversy  relates  to  the  amount  of 
the  recovery.  It  is  conceded  that  the  assignee  neglected 
and  refused  to  account  for  any  of  the  trust  property,  as  re- 
quired by  the  condition  of  his  bond.  The  statute  provides 
that  "  any  person  injured  by  the  misconduct  or  neglect  of 
duty  of  the  assignee  in  regard  to  said  trust«  may  bring  an 
action  thereon,  in  his  own  name,  against  the  assignee  and 
his  sureties,  to  recover  the  amount  to  which  he  may  be  en 
titled  by  reason  of  the  delinquency." 

The  question  then  is,  how  shall  the  amount  be  arrived 
at,  to  which  the  plaintiff  was  entitled  by  reason  of  the  de- 
linquency of  the  assignee.  The  amount  of  the  assignors' 
indebtedness  greatly  exceeded  that  of  their  assets;  but  the 
amount  of  the  assets  in  the  hands  of  the  assignee  exceeded 
that  of  all  the  claims  which  were  presented  to  and  allowed 
by  him  when  he  transferred  all  the  trust  property  back  to 
the  assignors.  This  action  of  the  assignee,  it  is  true,  was 
in  compliance  with  the  request  of  a  large  majority  of  the 
creditors ;  but,  so  far  as  shown  by  the  record,  was  not  con- 
sented to  by  the  plaintiff. 

It  is  claimed,  in  behalf  of  the  defendants  below,  that  the 
plaintiff  was  entitled  to  recover  so  much  only  as  he  would 
have  received  if  the  trust  property  in  the  hands  of  the  as- 
signee had  been  distributed  to  all  the  creditors  of  the 
assignor  in  proportion  to  their  respective  claims.  This  po- 
sition can  be  sustained  only  upon  the  assumption  that  an 
assignee  is  bound  to  distribute  the  assets  pro  rata  among 
all  the  creditors,  whether  their  claims  are  presented  and  al- 
lowed, as  required  by  the  statute,  or  not,  and  that  the  cred- 
itors, whose  claims  are  so  presented  and  allowed,  acquire 
no  rights  superior  to  those  who  do  not  conform  to  the  re- 
quirements of  the  law.  This  claim  is  untenable.  In  Sas- 
kins  v.  Alcotty  13  Ohio  St.  210,  it  was  held  that  the  "  assign- 
ment devotes  all  the  property  covered  by  it  to  the  creditors 
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presenting  their  claims  in  pursuance  of  the  statute;"  that 
the  act  in  relation  to  assignments  '*  regulates  the  adminis- 
tration of  the  assets  asbigned,  and  points  out  the  mode  in 
which  a  participation  therein  may,  and  indeed  must,  be 
sought ;"  and  that  "  if  a  creditor  does  not  acquiesce,  his 
claim  and  his  remedies  thereon  still  remain,  save  that  he 
can  not  appropriate  the  assigned  property  to  its  payment, 
except  in  the  manner  and  proportion  therein  prescribed." 
This  is  undoubtedly  a  correct  exposition  of  the  statute. 
The  creditors,  then,  who  proved  their  claims,  and  had 
them  allowed,  pursuant  to  the  statute,  and  who  did  not  re- 
lease their  right  in  the  trust,  were,  to  the  extent  of  their 
respective  claims,  entitled  to  the  property  assigned,  to  the 
exclusion  of  those  who  did  not  acquiesce  in  the  assignment, 
and  have  their  claims  allowed  under  the  law,  and  who 
had,  moreover,  relinquished  whatever  contingent  right  they 
might  have  had  under  the  assignment. 

The  several  rulings  of  the  court  below  were  substantially 
in  accordance  with  this  view  of  the  case. 

Judgment  affirmed. 


f 


DbEA  v.  CARBINGTOir  BT  AL. 

An  action  to  recover  damages  under  an  act  requiring  compensation  for 
causing  death  by  wrongful  act,  neglect,  or  default  (2  S.  &  C.  1189),  may 
be  brought  in  any  county  in  the  state  where  the  defendant,  or  any  one 
of  the  defendants,  resides  or  may  be  served. 

In  such  case,  where  there  are  several  defendants,  against  aJl  of  whom 
good  cause  of  action  is  alleged,  some  of  whom  are  served  in  the 
county,  and  others  reside  and  are  served  in  another  county  than  that 
where  the  suit  is  brought,  the  validity  of  the  service  of  summons  in 
such  other  county,  and  the  jurisdiction  of  the  court  over  the  persons 
of  the  non-resident  defendants,  depends  upon  the  truth  of  the  allega- 
tions of  the  petition. 

Where  the  allegations  of  the  petition  upon  its  face  make  a  case  in  which  all 
the  defendants  are  rightfully  joined,  and  service  is  made  on  one  or  more 
in  the  county  where  the  suit  is  brought,  and  on  the  others  in  another 
county,  the  question  of  the  jurisdiction  of  the  court  over  the  persons 
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of  the  defendants  served  in  such  other  county,  must  be  raised  by  an- 
swer, under  sections  87  and  89  of  the  civil  code. 

4.  Where  the  non-resident  defendants  file  a  motion  to  dismiss  for  want  of 
jurisdiction  over  them,  and  support  it  by  a  verified  answer,  as  provided 
by  section  89  of  the  civil  code,  traversing  the  allegations  of  the  peti- 
tion, by  showing  that  such  non-residents  are  not  rightfully  joined  as 
defendants,  the  issue  of  fact  thus  presented,  in  an  action  for  the  recov- 
ery  of  a  money  judgment,  is  one  which  either  party  has  a  right  to  have, 
tried  by  a  jury. 

6.  In  such  a  case,  it  is  error  for  the  court,  without  the  assent  of  the  parties, 
to  hear  and  determine  this  issue. 

Error.    Reserved  in  the  District  Court  of  Cuyahoga 

county. 

On  the  Ist  day  of  May,  1878,  the  plaintiff  in  error  com- 
menced an  action  in  the  court  of  common  pleas  against  the 
defendants  in  error.  Miles  D.  Carringtou,  William  Casey, 
and  John  Cunningham,  to  recover  damages  against  the 
said  defendants  for  causing  the  death  of  Richard  Conway, 
by  the  negligence  and  wrongful  acts  of  said  defendants. 

The  petition  charges,  ^'  that  said  defendants,  on  the  30th 
day  of  April,  1873,  were  the  owners  of  and  in  control  of 
a  schooner,  or  sailing  vessel,  called  the  '  8.  D.  Hungerford,' ' 
filled  with  iron  ore,  and  lying  at  the  docks  of  the  Atlantic 
and  Great  Western  Railroad  Company,  in  Cleveland,  being 
unloaded  by  the  said  Richard  Conway  and  others,  who 
were  then  and  there  unloadiug  in  the  employment  of  said 
railroad  company.  That,  for  the  purpose  of  enabling  said 
Conway  and  others  to  unload  said  vessel,  and  remove  the 
ore  aforesaid  from  her,  the  defendants,  personally  and  by 
the  aid  and  means  of  their  agents,  servants,  and  employes, 
erected  upon  said  vessel  an  apparatus  for  hoisting  said  ore 
therefrom,  which  apparatus  consisted  mainly  of  a  set  of 
pulleys  and  tubs.  That  such  apparatus  was  wholly  insuffi- 
cient for  the  purpose  for  which  it  was  erected  and  used. 
That  said  Conway,  relying  upon  said  apparatus  being  prop- 
erly put  up,  erected,  fastened,  and  secured,  was,  upon  the 
day  last  aforesaid,  engaged  in  unloading  said  ore  with  the 
same,  and  was  dumping  the  ore,  when  said  apparatus,  by 
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reason  of  being  improperly  and  insecurely  erected,  fast- 
ened, and  secured,  gave  way  and  broke,  and  without  any 
fault,  negligence,  or  carelessness  on  bis  part,  the  pulley 
block  of  said  apparatus  fell  down,  and  in  its  fall  with  great 
force  and  violence  hit  said  Richard  Conway  on  the  head 
and  wounded  him  so  severely  that  he  died  from  the  eft'ecte 
of  such  blow  within  about  four  hours  after  receiving  the 
same."  .  .  •  "  That  the  said  defendants  were  then  the 
owners  of  said  schooner,  and  in  charge  thereof,  and  of  such 
machinery  and  apparatus,  and  in  consequence  of  their 
wrong  and  negligence  as  aforesaid,  said  Richard  Conway 
was  fatally  wounded  and  injured  as  aforesaid." 

The  petition  contains  other  allegations  in  regard  to  the 
family  of  said  Richard  Conway,  deceased,  and  other  alle- 
gations not  necessary  here  to  be  noticed. 

A  summons  was  issued  to  the  sheriff  of  Cuyahoga  county 
and  served  upon  John  Cunningham,  one  of  the  defendants, 
and  he  appeared  and  filed  his  answer  to  the  petition.  At 
the  same  time  that  the  summons  was  issued  and  served 
upon  Cunningham  in  the  county  of  Cuyahoga,  another 
summons  was  issued  and  served  upon  the  defendants  Car*- 
rington  and  Casey  in  Lucas  county ;  and,  thereupon,  the 
defendants,  Carrington  and  Casey,  filed  a  motion  to  set 
aside  the  summons  and  dismiss  the  petition  as  to  them.  It 
sets  forth,  as  the  grounds  for  dismissing  the  proceedings, 
First.  That  the  said  John  Cunningham  has  never  had  any 
interest  in  said  schooner  "  Hungerford,"  her  earnings  or 
profits ;  that  he  was,  at  the  date  mentioned  in  plaintiff's 
petition  employed  by  Carrington  and  Casey  as  captain  of 
said  vessel,  at  a  fixed  salary;  that  neither  said  Carrington 
nor  Casey  were  at  Cleveland  on  any  of  the  dates  mentioned 
in  the  plaintiff's  petition,  nor  have  either  of  them  any  per- 
sonal knowledge  of,  or  connection  with,  any  of  the  said 
transactions  in  said  petition  stated.  Second.  Said  Carring- 
ton and  Casey  have  been  for  many  years  past  residents  of 
said  city  of  Toledo,  in  Lucas  county,  Ohio ;  no  summons 
in  this  case  has  been  served  upon  either  pf  them  in  said 
county  of  Cuyahoga,  and  the  said  Carrington  and  Casey 
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offer  in  support  of  this  their  motion,  affidayits  in  the  form 
of  an  answer  to  the  plaiutiflPs  petition. 

In  support  of  this  motion,  they  also  file  an  answer.  They 
appear  for  the  single  purpose  of  supporting  their  motion  to 
dismiss.  <^  They  file  this  their  answer  under  oath  for  the 
sole  purpose  of  objecting  to  the  jurisdiction  of  the  court 
over  them  as  defendants,  and  in  support  of  their  motion 
heretofore  filed,  praying  that  the  summons  issued  to  Lucas 
county  in  this  case  be  set  aside  and  the  plain tifi''s  petition 
be  dismissed.  They  say,  that  they  have  been  for  several 
years  past  residents  of  the  city  of  Toledo,  in  said  county  of 
Lucas,  doing  business  therein  as  partners  under  the  firm 
name  of  Carrington  and  Casey ;  they  have,  also,  for  more 
than  a  year  past,  owned  the  schooner  ^  S.  D.  Hungerford;* 
defendant  John  Cunningham  has  nev^r  owned  any  interest 
in  said  vessel,  or  the  earnings  or  profits  thereof,  at  the 
dates  mentioned  in  the  plaintiff's  petition,  but  was  em- 
ployed by  Carrington  and  Casey  to  act  as  captain  of  said 
vessel,  at  a  fixed  salary;  neither  said  Carrington  nor  said 
Casey  was  in  Cleveland  at  any  of  the  dates  mentioned  in 
the  plaintiffs  petition,  nor  had  either  of  them  any  knowl- 
edge of  any  of  the  occurrences  in  said  petition  until  sev- 
eral days  aiterward  ;  neither  of  them  has  been  served  with 
summons  in  said  Cuyahoga  county,  nor  has  either  in  any 
way  assented  that  the  said  court  take  jurisdiction  over 
them  as  defendants  in  said  case.  Wherefore,  they  pray 
that  said  summons  be  set  aside,  and  said  petition  as  to 
these  defendants  dismissed  for  want  of  jurisdiction." 

At  the  May  term,  1873,  of  the  coui-t  of  common  pleas, 
this  motion  came  on  for  hearing,  and  it  appears  by  the  bill 
of  exceptions  that  the  plaintiff  objected  to  the  allowance 
of  said  motion,  and  especially  upon  the  ground  that  he  was 
entitled  to  a  trial  by  jury  upon  the  issues  presented  by  his 
petition  and  said  answer,  and  demanded  such  jury  trial, 
which  objection  was  overruled,  and  a  jury  trial  upon  such 
issue  refused ;  to  which  orders  of  the  court  the  plaintiff 
duly  excepted. 

The  said  Carrington  and  Casey  read  in  support  of  their 
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motion  the  said  answer  under  oath,  and  also  the  answer  of 
the  defendant,  John  Cunningham,  bj  him  filed  in  said  case. 
The  plaintiff  objected  to  the  introduction  of  said  affidavits 
in  evidence,  which  objection  was  heard  and  said  affidavits 
received;  to  all  of  which  plaintiff  duly  excepted.  No 
other  affidavits  or  evidence  was  offered  by  either  party; 
whereupon,  the  court  granted  said  motion,  and  ordered 
that  said  petition  be  dismissed  as  to  the  defendants,  Car- 
rington and  Casey ;  to  which  order  plaintiff  excepted,  and 
thereupon,  upon  motion  of  the  plaintiff,  a  bill  of  exceptions 
was  allowed  and  signed. 

Eatep  ^  Burke,  for  plaintiff  in  error. 
[No  brief  for  the  plaintiff  in  error  was  found  on  file  by 
the  reporter.] 

Bissell  ^  GorrUly  for  defendants  in  error: 

Our  code  of  civil  procedure  does  not  authorize  the  joinder 
in  question.  Code,  §  38 ;  Clark  v.  Fry,  8  Ohio  St.  359  ;  2 
Cin.  S.  C.  R.  158 ;  5  Cushing,  592 ;  1  Rice,  162. 

The  court  acquired  no  jurisdiction  of  Carrington  and 
Casey.  JDunn  v.  Hazlet,  4  Ohio  St.  435 ;  AUen  v.  Miller ^  11 
Ohio  St.  378. 

Objection  to  the  jurisdiction  could  be  made  by  answer. 
Code,  §  89;  17  Ohio  St.  328 ;  13  Ohio  St.  72. 

Johnson,  Chief  Judge.  The  single  question  we  propose 
to  consider  is,  whether  the  issue  presented  by  the  motion 
and  answer  of  Carrington  and  Casey  is  one  for  the  court 
or  for  a  jury. 

By  the  58d  section  of  the  code,  every  other  action  than 
those  specially  provided  for  "  must  be  brought  in  the  county 
in  which  the  defendant,  or  some  one  of  the  defendants,  re- 
sides or  may  be  summoned." 

By  section  58  of  the  code,  "  where  the  action  is  rightly 
brought  in  any  county,  according  to  the  provisions  of  title 
4,  a  summons  shall  be  issued  to  any  other  county,  against 
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any  one  or  more  of  the  defendants,  at  the  plaintiff's  re- 
quest/* 

Whether  Carrington  and  Casey  could  be  served  in  Lucas 
county,  depends  on  whether  the  action  was  "rightly 
brought "  in  Cuyahoga  county,  as  their  co-defendant,  Cun- 
ningham, was  served  in  that  county. 

The  petition  alleges  as  a  ground  of  action,  that  all  the 
defendants  were  the  owners  of  the  schooner,  and  that  all 
were  guilty  of  the  negligence  charged,  which  was,  "  that 
for  the  purpose  of  enabling  said  Conway  and  others  to  un- 
load said  vessel  and  remove  the  ore  aforesaid,  the  defend- 
ants personally^  and  by  the  aid  and  means  of  their  agents, 
servants,  and  employes,  erected  upon  said  vessel  an  appa- 
ratus for  hoisting  said  ore  therefrom,  •  •  .  which  was 
wholly  insufficient  for  the  purpose ;  .  .  .  said  appara- 
tus, by  reason  of  being  improperly  and  insecurely  erected, 
fastened,  and  secured,  gave  way  and  broke,''  and  thereby 
the  deceased  was  killed. 

K  these  allegations  are  true,  then  the  suit  was  purely 
transitory  in  its  character,  and  might  be  brought  in  any 
county  where  any  one  of  .the  defendants  resided  or  might 
be  served.     Code,  §  68. 

The  grounds  for  a  recovery  are  that  each  and  all  these 
defendants  were  guilty  of  negligence,  in  erecting  upon  said 
vessel,  of  which  they  were  owners,  an  unsafe  and  insecure 
hoisting  apparatus,  to  be  used  in  unloading  the  ore,  which, 
while  being  used  by  Conway,  without  any  fault  of  his,  fell 
and  caused  his  death. 

The  motion  and  answer  of  Carrington  and  Casey  does 
not  deny  these  allegations,  except  as  to  the  joint  ownership 
of  the  vessel.  They  aver,  however,  that  Cunningham  was 
not  such  joint  owner,  but  only  in  command  as  captain  at 
a  fixed  salary,  and  that  neither  of  them  was  in  Cuyahoga 
county  at  the  time. 

As  to  the  charge  that  they,  with  Cunningham,  were 
guilty  of  negligence  in  erecting  and  keeping  on  the  vessel 
an  unsafe  hoisting  apparatus,  the  motion  and  answer  are 
silent. 
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Assnming,  however,  that  these  material  avermeats  of  the 
petition,  as  to  negligence,  were  put  in  issue  by  the  motion 
and  answer,  the  question  is  presented — ^who  is  to  determine 
the  question  of  fact  thus  raised  ?  The  claim  is,  that,  if  Car- 
rington and  Casey  are  liable  at  all,  it  is  as  owners  responsi- 
ble for  the  acts  of  the  captain  and  other  employes  on  the 
schooner,  under  the  rule  of  respondeat  superior;  and  it  is 
claimed,  as  a  matter  of  pleading,  that  the  master  and  his 
servant  can  not  be  joined  in  an  action  for  the  negligence 
of  the  servant.  Whether  this  be  so  or  not,  we  need  not 
here  inquire. 

The  plaintiff's  right  of  recovery  does  not  depend  on  the 
doctrine  of  respondeat  superior.  His  claim  does  not  rest  on 
that  ground,  but  on  that  of  joint  and  mutual  negligence  of 
each  of*  the  defendants  in  the  erection  of  an  unsafe  hoist- 
ing apparatus  on  a  vessel  of  which  they  were  joint  owners. 
We  may  assume,  for  the  purposes  of  this  case,  that,  upon 
the  state  of  fact  as  claimed  in  this  motion  and  answer, 
these  defendants  could  not  be  served  in  Lucas  county.  It 
will  be  conceded  that,  if  the  facts  are  as  alleged  in  the  peti- 
tion, they  were  pioperly  served. 

The  petition  has,  upon  its  face,  made  a  case,  under  the 
58d  and  58th  sections  of  the  code,  for  sending  a  summons 
to  Lucas  county.  The  answer  and  motion,  in  substance, 
deny  the  allegations  of  the  petition  in  that  behalf.  The 
petition  makes  a  case  in  which  all  the  defendants  are  guilty 
of  negligence!  The  answer  makes  one,  or  seeks  to  make 
it,  where  the  liability  of  the  non-resident  defendants,  if  any 
exists,  is  for  the  acts  of  their  servants  and  agent,  under  the 
maxim,  respondeai  superior. 

This  is  an  issue  of  fact.  The  action  is  to  recover  a 
money  judgment,  and  the  question  is,  is  this  an  issue  for 
the  court  or  jury? 

If,  upon  the  face  of  the  petition,  it  appeared  that  the 
plaintiff  had  no  right,  under  section  68  of  the  code,  to  send 
a  summons  to  another  county,  a  motion  to  quash  such  sum- 
mons might  be  entertained  and  determined  by  the  court, 
for  that  would  be  a  question  of  law. 

Digitized  by  VjOOQ  IC 


602  StJPEEME  COURT  COMMISSION  OF  OHIO. 

Drea  v.  Carrington. 

Under  section  87  of  the  code,  a  demurrer  lies,  where  it 
appears  upon  the  face  of  the  petition,  that  the  court  has 
no  jurisdiction  over  the  person.  If  it  does  not  so  appear, 
then  by  section  89  the  objection  may  be  taken  by  answer. 

The  issue  of  fact  in  this  case,  raises  the  single  question, 
had  the  court  jurisdiction  over  the  persons  of  Carrington 
and  Casey  ? 

If  this  issue  is  found  for  plaintiff  the  court  has  such 
jurisdiction.  If  found  for  the  defendants,  and  if ,  as  a  mat- 
ter of  law,  which  we  do  not  determine,  a  master  and  ser- 
vant, can  not  be  joined  as  defendants  in  an  action  for  the 
servant's  negligence,  then  no  jurisdiction  was  acquired 
over  these  defendants,  although  they  are  liable  as  masters 
for  the  acts  of  Cunningham  as  their  servant  in  Lucas 
county. 

By  section  261  of  the  code,  ^^  an  issue  of  facts  arises,  1. 
Upon  a  material  allegation  of  the  petition  denied  by  the 
answer,"  etc. ;  and,  by  section  263,  '^  issues  of  fact  for  the 
recovery  of  money  •  •  .  shall  be  tried  by  a  jury,  un- 
less a  jury  trial  be  waived."  We  think  the  court  erred 
in  hearing  and  determining  this  issue.  The  plaintiff 
had  the  right  to  submit  it  to  a  jury.  The  court  in  assum- 
ing to  try  this  issue  on  motion  was,  in  fact,  finding  upon 
material  allegations  of  the  petition  alleged  as  a  ground  for 
a  recovery. 

The  Presbyterian  Society  of  QaUipolis  v.  SmitherSy  12  Ohio 
St.  248,  is  decisive  of  this  point.  In  that  case,  persons 
claiming  to  be  trustees  of  a  corporation,  brought  suit  to 
recover  possession  of  property  owned  by  it.  The  answer 
by  the  defendants  denied  these  persons  were  such  trustees, 
and  averred  that  they  were  the  lawful  trustees.  Upon  mo- 
tion of  defendant  the  issue  was  tried  by  the  court,  and  the 
action  was  dismissed. 

On  error  to  this  court,  it  was  held,  that  this  was  an  issue 
01  fact,  under  sections  87  and  89  of  the  code,  as  to  the 
legal  capacity  of  plaintiffs  to  sue,  which  was  properly  tri- 
able by  a  jury,  and  that  the  court  below  erred  when  it  un- 
dertook to  determine  it  upon  motion. 
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It  is  not  within  the  power  of  a  plaintiff  to  compel  par- 
ties residing  out  of  the  county  where  suit  is  brought  to 
answer  out  of  their  own  county,  by  uniting  with  them  a 
mere  nominal  party^  or  one  not  rightly  joined  with  them  as 
a  defendant.  In  order  to  give  the  court  jurisdiction  over 
the  persons  of  non-resident  defendants,  who  are  joined 
with  resident  defendants,  the  latter  must  have  a  real  and 
substantial  interest  adverse  to  the  plaintiff.  Allen  v.  JUUUr, 
11  Ohio  St.  874. 

Where  a  resident  and  a  non-resident  of  the  county  are 
sued  as  joint  contractors,  and  service  is  made  on  the  latter 
in  his  own  county,  and  on  the  trial  it  turns  out  that  the 
resident  defendant  is  not  liable,  judgment  can  not  be  ren- 
dered against  the  non-resident,  because  the  jurisdiction  of 
the  court  over  his  person  depended  on  his  being  rightly 
joined  with  the  resident  defendant,  and  as  the  verdict  found 
he  was  not  liable,  there  was  no  authority  to  summon  the 
non-resident  to  answer  out  of  the  county  where  he  was 
sei'ved. 

In  the  last  two  cases,  like  the  one  at  bar,  the  jurisdiction 
of  the  court  over  the  non-resident  defendants  depended 
upon  the  facts  in  issue,  which  could  only  be  determined  in 
the  usual  way. 

In  Allen  v.  Miller^  the  non-resident  defendant  answered 
to  the  jurisdiction,  and  also  to  the  merits ;  and,  upon  final 
trial,  it  appearing  that  the  resident  defendant  was  not 
properly  joined  as  a  defendant,  and  had  no  real  interest 
adverse  to  the  plaintiff*,  the  case  was  dismissed  as  to  the 
non-resident. 

So,  in  this  case,  if  upon  a  trial  of  the  issue  it  should  ap- 
pear that  Cunningham  was  not  properly  made  a  defendant, 
the  service  on  the  non-residents  gave  the  court  no  jurisdic- 
tion over  them.  In  such  a  case,  the  court  could  only  ob- 
tain jurisdiction  over  them  by  a  service  in  Cuyahoga  county, 
or  by  waiver. 

Allen  V.  MUler,  11  Ohio  St.  374,  was  an  action  by  assignees 
of  an  account  against  the  assignors  resident  of  the  county 
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where  suit  was  brought,  who  was  there  served,  joined  with 
the  debtor,  who  resided  in  another  county,  as  co-defend- 
ants, and  who  was  served  by  summons  where  he  resided. 

It  was  admitted  by  the  plaintiff  that  the  defendants  who, 
as  alleged,  owed  the  account,  were  not  residents  or  served 
with  process  in  the  county  where  the  action  was  pending, 
and,  it  appearing  on  the  face  of  the  petition  that  the 
assignors  of  the  account  had  no  real  and  substantial  inter- 
est adveree  to  the  plaintiff,  the  court,  on  motion,  dismissed 
the  action  as  to  the  non-residents  served  in  another  county. 
The  admission  in  this  case  presented  a  question  of  law,  and 
was  properly  determined  by  the  court. 

Judgment  is  reversed,  and  cause  remanded. 


Duval  v.  Davby. 


1.  Where  words  defamatory  of  the  character  of  a  married  woman  are  pub- 

lished in  the  presence  and  hearing  of  her  husband,  he  is  a  competent 
witness  to  prove  the  speaking  of  the  words  in  an  action  of  slander 
brought  by  husband  and  wife. 

2.  In  an  action  of  slander  by  a  woman,  where  the  alleged  defamatory  words 

impute  to  her  a  want  of  cbastit}^,  specific  acts  of  sexual  intercourse  by 
her  can  not  be  given  in  evidence,  for  any  purpose,  under  the  issue  made 
by  a  general  denial. 
8.  Where  the  slanderous  words  set  out  in  tbe  petition  charged  the  plaintiff, 
a  female,  with  a  want  of  chastity,  under  such  issue  it  is  competent,  in 
mitigation  of  damages,  to  show  that  plaintiff's  general  reputation  fof 
chastity  at  and  prior  to  the  speaking  of  the  words  was  bad.  Dewitt  t. 
Greenfield,  5  Ohio,  225,  overruled. 

Error  to  the  District  Court  of  Hocking  county. 

Hannah  Davey  and  Joseph  Davey,  defendants  in  error 
and  plaintiffs  below,  brought  an  action  for  slander  against 
John  Q.  Duval,  plaintiff  in  error  and  defendant  below,  in 
which  action  Hannah  Davey,  a  married  woman  and  wife 
of  Joseph  Davey,  charged  John  G.  Duval  with  having  ut- 
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tered  and  published  of  and  concerning  her  slanderous  words, 
as  follows,  to  wit :  "  Is  that  you,  Davej  (then  addressing 
the  words  to  plaintiff,  Joseph  Davej)  you  God  damned 
thieving  son  of  a  bitch,  you  came  out  here  and  married 
that  God  damned  false  swearing,  whoring  bitch  of  a  wo- 
man "  (meaning  the  plaintiff,  Hannah,  wife  of  Joseph), 
meaning  that  said  plaintiff,  Hannah,  is  an  unchaste  woman, 
and  that  she  is  or  was  guilty  of  the  crime  of  perjury. 

The  answ^er  was  a  general  denial.  A  trial  resulted  in  a 
verdict  for  the  plaintiff'.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  entered.  The  proceedings  and 
judgment  of  the  court  of  common  pleas  were  affirmed  on 
error  in  the  district  court.  A  petition  iu  error  was  filed 
in  the  supreme  court,  praying  that,  for  errors  there  as- 
signed, the  proceedings  and  judgments  of  the  lower  courts 
be  reversed. 

The  errors  assigned  are  substantially  as  follows : 

First  The  trial  court  erred  in  admitting  certain  evidence 
offered  in  behalf  of  plaintiff  below,  and  excepted  to  by  the 
defendant  below,  as  shown  by  the  bill  of  exceptions. 

Second.  That  the  court  erred  in  ruling  out  certain  evi- 
dence offered  by  defendant  below  on  the  trial,  which  re- 
jected evidence  is  set  out  in  the  bill  of  exceptions. 

Third.  That  the  court  erred  in  permitting  Joseph  Davey, 
the  husband  of  Hannah  Davey,  to  testify  in  the  case  to  cer- 
tain matters  set  out  in  the  bill  of  exceptions. 

Fourth.  That  the  court  erred  in  its  charge  to  the  jury. 

Fifth.  That  the  eourt  erred  in  refusing  to  allow  the  wit- 
ness, Carries^  on  cross-examination,  to  answer  certain  ques- 
tions, as  shown  by  bill  of  exceptions. 

In  the  progress  of  the  trial  plaintiff  below  offered  as  a 
witness  Joseph  Davey,  who  testified  that  on  one  occasion, 
and  about  the  1st  of  October,  1872,  the  defendant,  John  G. 
Duval,  came  to  the  house  of  the  plaintiffs,  and  in  the  pres- 
ence and  hearing  of  the  plaintiffs,  and  no  other  person,  said 
to  Hannah  Davey :  "  You  God  damned  whoring  bitch,'' 
and  also  other  remarks  concerning  the  plaintiffs,  Joseph 
and  Hannah  Davey;  to  the  introduction  of  which  testi- 
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mony  the  defendant,  by  his  attorneys,  objected  at  the  tima 
The  court  thereupon  overruled  said  objection,  and  permit- 
ted such  evidence  to  go  to  the  jary*  To  which  the  defend- 
ant at  the  time  objected. 

At  the  close  of  the  plaintiffs'  testimony,  the  defendant, 
for  the  purpose  of  mitigating  damages,  offered  in  evidence 
the  deposition  of  John  G.  Hartman,  to  the  introduction  of 
which  plaintiffs,  by  their  counsel,  objected.  The  court  sus- 
tained the  objection,  so  far  as  to  exclude  question  seven  in 
the  deposition,  and  the  answer  thereto.  Also  excluded  the 
cross-examination  of  the  witness  as  to  such  special  matter. 
Question  seven  and  answer  thereto  are  as  follows  : 

**  Q,  During  the  time  you  worked  for  Mrs.  Davey,  then 
Mrs.  Blake,  did  anything  take  place  between  you  and  her 
of  an  intimate  character?  If  yea,  state  all  about  it,  when, 
where,  and  its  nature,  giving  all  the  particulars  in  detail. 
(Plaintiffs  object  to  interrogatory.) 

"  A.  There  did,  I  suppose ;  I  suppose  I  know  ;  I  reckon 
you  want  to  know  how  often  I  *  diddled*  her,  and  all 
this.  As  near  as  I  can  recollect,  I  had  sexual  interconrse 
with  her  three  times.  The  first  place  was  in  the  kitchen, 
on  the  second  night  after  I  went  there  ;  as  near  as  I  can 
recollect,  twice  after  that  was  on  the  bed  ;  do  n't  recollect 
what  nights  it  were  ;  this  was  in  1866,  during  the  time  I 
was  working  there  ;  these  were  the  only  times  I  had  any- 
thing to  do  with  her.*' 

To  which  holding  and  ruling  of  the  court  the  defendant 
at  the  time  excepted. 

Portions  of  the  deposition  of  one  Elizabeth  Paugh,  de- 
tailing special  instances  of  a  want  of  chastity  on  the  part 
of  the  plaintiff,  Hannah  Davey,  were  objected  to  by  plaintiff 
and  by  the  court  excluded ;  to  which  ruling  of  the  court 
defendant  below  excepted. 

As  recited  in  the  bill  of  exceptions,  the  defendant,  to  dis- 
prove malice,  and  by  way  of  mitigation  of  damages,  called 
to  the  witness-stand  one  Jerome  Watkins;  after  being 
duly  sworn,  the  defendant,  by  his  attorneys,  propounded  to 
said  witness  the  following  questions,  among  others :  <*  Have 
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you  the  means  of  knowing  what  was  the  general  reputation 
of  Hannah  Davey,  the  plaintift*,  in  the  community  where 
she  resided  at  the  time  of,  and  before,  the  alleged  speaking 
of  the  slanderous  words  set  out  and  stated  in  the  petition, 
for  chastity  and  virtue  ?  "  To  which  question  the  plaintiffs, 
by  their  attorneys,  objected,  and  the  court  sustained  the 
objection,  and  refused  to  permit  said  question  to  be  an- 
swered, to  which  holding  and  ruling  of  the  court  the  de- 
fendant at  the  time  excepted. 

And  thereupon  the  defendant,  after  having  shown  by  the 
witness,  that  he  had  for  many  years  resided  in  the  neigh- 
borhood of  the  plaintiff,  and  had  the  means  of  knowing 
the  general  reputation  of  said  Hannah  Davey  for  chastity 
at  the  time  of,  and  before,  the  alleged  speaking  of  said  slan- 
derous words,  and  in  the  neighborhood  where  she  then,  and 
for  many  years  had,  resided,  then  asked  of  said  witness  the 
following  question:  What  was  the  general  reputation  of 
Hannah  Davey,  in  the  county  where  she  resided,  for  chas- 
tity and  virtue,  at  the  time  of,  and  before,  the  alleged 
speaking  of  said  slanderous  words  set  out  in  the  petition, 
to  wit,  April  25, 1872,  and  prior  thereto?  To  which  ques- 
tion the  plaintiffs,  by  their  attorneys,  objected,  and  the 
court  refused  to  permit  said  question  to  be  answered ;  and 
thereupon  the  defendant  proposed  and  offered  to  prove  bv 
said  witness,  that  tlie  plaintiff,  Hannah  Davey,  at  the  time 
referred  to,  had  and  sustained  a  general  bad  reputation  for 
chastity  and  virtue ;  and  thereupon,  the  plaintiffs  objecting 
to  the  introduction  of  said  testimony,  the  court  refused  to 
permit  any  testimony  to  be  given  to  the  jury,  touching 
the  reputation  of  Hannah  Davey  for  chastity,  and  the 
court  stated  and  directed  that  the  only  evidence  of  reputa- 
tion that  the  defendant  was  entitled  to  produce  and  show 
was  the  general  reputation  of  Hannah  Davey  as  a  woman, 
and  that  the  inquiry  could  not  be  confined  to  the  reputation 
for  chastity  or  virtue,  or  any  other  particular ;  to  which 
holding  and  ruling  of  the  court  the  defendant  at  the  time 
excepted. 

The  defendant  below  having  offered  evidence  tending  to 
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show  that  Hannah  Davey  did  not  sustain  a  good  general 
reputation  in  the  county  in  which  she  resided,  thereupon 
plaintiff  helow  introduced  evidence  tending  to  show  that 
she  was  a  woman  of  good  reputation  at  the  time  referred 
to,  and,  among  others,  called  as  a  witness  James  H.  Cames, 
who,  in  his  examination,  testified  that  he  had  known  the 
plaintiffs  for  several  years;  that  he  had  the  means  of 
knowing  the  general  reputation  of  the  plaintiff,  Hannah 
Davey,  in  the  community  in  which  she  resided,  and  that 
her  reputation  was  good,  and  that  he  had  never  heard  any- 
thing against  her  reputation  as  a  woman. 

Thereupon  the  defendant  below,  to  disprove  the  state- 
ments of  the  witness,  and  to  reflect  upon  the  character  of 
the  testimony  so  given  by  the  witness  in  chief,  offered,  on 
cross-examination,  to  show  that  Hannah  Davey  had  been 
in  the  habit,  for  a  lorig  period  of  time,  prior  and  up  to  the 
time  of  the  speaking  of  the  said  slanderous  words,  of  asso- 
ciating with  lewd,  unchaste,  and  immoral  men  and  women, 
and  that  such  lewd,  unchaste,  and  immoral  persons  were, 
and  had  been  for  a  long  time,  the  associates  and  compan- 
ions of  said  Hannah. 

And  the  said  defendant,  for  the  purpose  of  impeaching 
the  said  witness,  and  his  said  testimony  so  given  in  his  di- 
rect examination,  asked  of  said  witness  if  he  did  not,  on  a 
certain  occasion  (giving  time,  place,  and  circumstances),  say 
to  Andrew  Wood  and  James  Paugh  that  he  (the  witness) 
did  have  sexual  intercourse  with  the  said  Hannah  Davey, 
while  the  said  Hannah  Davey  was  a  single  woman,  and  if 
he  did  not  give  the  time,  place,  and  circumstances  under 
which  he  so  had  intercourse. 

Plaintiff  objected.  The  objection  was  sustained  and  de- 
fendant excepted. 

S.  Weldy  and  John  8.  Brasee,  for  plaintiff  in  error : 
Evidence  is  only  admissible  on  the  question  of  malice 
for  the  purpose  of  affecting  the  amount  of  recovery.    5 
Ohio  St.  293;  6  Ohio  St.  516;  1  Kern.  847;  19  Mich.  17; 
2  Am.  Hep.  66. 
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As  to  the  evidence  in  mitigation  of  damages  and  to  dis- 
prove malice,  see  Wilaon  v,  AppUy  3  Ohio,  270 ;  Haywood 
V.  Fostevy  16  Ohio,  90;  Towusend  on  S.  &  L.  623;  2 
Starkie  on  Slander,  90. 

Friesner  ^  CaaCj  and  C.  H.  Ripey^  for  defendant  in  error: 
Evidence  of  particular  acts  were  not  admissible.     Wilson 

V.  AppU,^  Ohio,  270;  5  Ohio,  226;  16  Ohio,  88;  5  Ohio- 

St.  294;  6  Ohio  St.  516;  Wright,  316;  7  Ohio,  pt.  1,  253;. 

14  Ohio,  418;  3  Starkie,  369,  878 ;  6  Mass.  514;  1  Am.  L. 

C.  233. 

AsHBURN,  J.  1.  Was  it  error  to  permit  Joseph  Davejr 
to  testify,  under  the  circumstances  in  which  the  alleged, 
conversation,  or  rather  declarations,  took  place. 

As  alleged  in  the  petition  and  disclosed  by  the  testimony,, 
the  defamatory  words,  as  testified  to  by  Davey,  had  in  them 
no  element  of  a  confidental  relation  as  between  husband 
and  wife.  The  language  used  by  defendant  was  addressed 
to  the  wife  in  the  presence  of  her  husband.  There  was  a 
known  third  party,  John  G.  Duvall,  present,  which  would,, 
under  any  circumstances,  render  the  husband  a  competent 
witness.  Uttering  the  defamatory  words  to  or  in  the 
presence  of  the  husband  was  a  publication,  and  to  one  vi- 
tally interested  in  their  truth,  and  any  damaging  effect  sucb 
words  were  likely  to  have  upon  the  character  of  his  wife.. 
We  think  the  hushand  was  a  competent  witness. 

n.  Did  the  court  err  in  excluding  evidence  directly 
showing  acts  of  sexual  intercourse  by  Hannah  Davey,, 
while  single,  with  Hartman  and  others? 

This  class  of  evidence  was,  under  the  pleadings,  properly 
excluded.  Its  direct  tendency  was  to  prove  a  justification. 
If  credited,  it  would  have  shown  her  guilty  of  a  want  of 
chastity — proved  the  truth  of  the  words. 

It  has  long  been  the  settled  rule,  and  recognized  in  the 
practice  of  this  state,  that  under  the  general   issue,  to- 
which  the  general  denial  provided  in  the  code  is,  in  efiect^ 
VOL.  XXXII — 39 
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in  tljis  class  of  cases,  practically  analogous,  a  justitication 
can  not  be  proved.  Townseud  on  Slander,  etc.,  §  409; 
Foulkard's  Starkie  on  Slander,  etc.,  §  667.  Where  the 
testimony  proposed  to  be  offered  can  have  no  other  effect 
tliun  to  make  apparent  the  guilt  of  the  plaintiff,  and  prove 
the  truth  of  the  words  spoken,  thereby  necessarily  tending 
to  justify  the  speaking  of  the  words,  and  not  merely  to 
mitigate  damages,  the  facts  relied  on,  and  proposed  to  be 
•offered  in  evidence,  must  be  specially  pleaded,  and  can  not 
be  permitted  to  go  in  evidence  under  the  general  denial. 
Hayward  v.  Foster,  16  Ohio,  88. 

III.  Did  the  court  err  in  refusing  to  allow  defendant  to 
prove,  in  mitigation  of  damages,  plaintiff's  general  reputa- 
tion for  chastity? 

This  question  is  not  without  difficulty.  The  rule,  as 
gathered  from  the  text  books,  is  by  no  means  uniform,  and 
the  reported  decisions  of  other  states  and  countries  are  in 
conflict  on  this  point.  Our  own  supreme  court,  in  DewUt 
V.  Greenfieldy  5  Ohio,  225,  limits-the  inquiry  to  the  ^^  general 
good  or  bad  character  of  the  party J^  The  reason  of  the  rule 
is  said  to  be,  *^  A  man  is  supposed  to  be  always  ready  to 
sustain  his  general  character,  but  not  to  meet  particular  re- 
ports." This  rule  is  too  contracted  to  meet  all  cases. 
When  a  party  is  charged  with  a  particular  vice  of  charac- 
ter, that  particular  element  of  character  is  put  in  issue  by 
the  general  denial ;  and  the  party,  knowing  that  his  char- 
.acter  is  assailed  in  a  particular  respect,  must  be  held  as 
ready  to  sustain  his  general  character  in  the  respect  in 
ivhich  it  is  attacked,  as  to  sustain  it  as  a  whole. 

It  is  said  in  DewUt  v.  Greenfield,  supra,  "  but  spreading  a 
plea  of  the  truth  of  the  words  on  the  record,  in  justifica- 
tion, is  always  an  aggravation  of  the  damages,  if  not 
proven."  This  rule  of  damages  has  been  changed  by  the 
case  of  Rayner  v.  Kinney,  14  Ohio  St.  237.  The  rule  that 
inquiry  as  to  reputation  must  be  confi.ned  exclusively 
to  general  good  or  bad  character,  is  not  sound.  Indeed, 
it  may  be  questioned  whether  the  learned  judge,  who 
"wrote  the  opinion  in  that  case,  contemplated  that  the  rule, 
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as  annoanced,  should  cover  all  casea  where  character  is  in 
issue.  If  he  did,  the  opinion  contains  evidence  of,  and  au- 
thority for,  a  broader  rule.  He  says,  "  under  the  general  is- 
sue, the  defendant,  in  mitigation  of  damages,  may  prove 
that  the  plaintifi',  at  the  time  of  speaking  the  words,  was 
under  a  general  suspicion  of  having  been  guilty  of  the 
charge  imputed  to  him."  This  we  think  the  true  rule, 
and  renders  the  general  doctrine  of  the  case  untenable. 

Plaintiff's  character  for  chastity  was  in  issue  under  the 
general  denial.  It  was  the  object  of  defendant's  assault. 
Injury  to  it  was  the  gravamen  of  complaint.  The  action 
was  brought  for  its  vindication.  She  claims,  in  her  peti- 
tion, that  prior  to  the  speaking  of  the  slanderous  words, 
by  defendant,  '^  she  sustained  a  good  name  and  character 
among  her  neighbors  and  acquaintances  for  chastity,  moral 
worth,  and  integrity,"  and  was  never  suspected  of  "  un- 
chaste conduct,"  etc. 

Touching  this  point,  1  Greenleaf  on  Evidence,  §  55, 
states  the  modern  rule  to  be,  '^  But  it  seems  that  the  char- 
acter of  the  party,  in  regard  to  any  particular  trait,  is  not 
in  issue,  unless  it  be  the  trait  which  is  involved  in  the  mat- 
ter charged  against  him."  Taylor,  in  his  work  on  evi- 
dence, vol.  1,  §  884,  p.  865,  states  the  rule  thus :  ^^  It  seems, 
however,  that  here,  as  in  other  cases  where  witnesses  to 
•character  are  admitted,  evidence  must  be  contined  to  the 
particular  trait  which  is  attacked  in  the  alleged  libel; 
and,  as  to  this,  it  can  only  furnish  proof  of  general  repu- 
tation, and  must,  by  no  means,  condescend  to  particular 
acts  of  bad  conduct."  Foulkard's  Starkie  on  Slander,  etc., 
§  714;  Foulkard's  Law  of  Slander,  etc.  (4th  ed.)  689;  Bdl 
V.  Parke,  11  Irish  Com.  Law,  418-420;  Earl  of  Lekestenkv. 
Walter,  2  Camp.  251 ;  Turner  v.  FoxaU,  2  Cranch  C.  C.  824; 
V.  Moor,  1  M.  &  S.  285. 

While  we  find  a  conflict  of  authority  on  this  point,  the 
modern  cases  are  founded  on  better  reason,  and  clearly  ad- 
mit the  competency  of  general  reputation  in  regard  to  the 
trait  of  character  assailed.  An  examination  of  the  cases 
we  think  would  clearly  show,  that  the  apparent  conflict  in 
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the  decisions,  arises  principally  from  the  nature  of  the- 
pleadings,  or  single  nature  of  the  accusation.  But  we- 
will  not  pursue  this  branch  of  investigation,  because  we- 
think,  upon  principle,  a  general  reputation  of  want  of  good 
character  in  the  very  particular  in  which  it  has  been  assailed^ 
is  competent  evidence  in  mitigation  of  damages. 

The  plaintiff  seeks  a  compensation  for  a  loss  of  character,, 
not  her  reputation  for  truth,  integrity,  sobriety,  or  industry,, 
but  in  respect  to  her  reputation  for  chastity.  That  alone 
is  claimed  to  have  been  soiled.  That  is  put  in  issue.  The- 
law  presumed  it  good,  and  therefore  to  her  valuable.  If 
her  character  for  chastity  has  sustained  no  damage,  she  is- 
entitled  to  but  little  or  no  compensation.  If  her  general  repu- 
tation for  chastity  was  notoriously  bad  when  the  alleged 
slanderous  words  were  spoken,  could  it  be  that  the  pecun- 
iary injury  sustained  by  her,  from  the  wrongful  act 
of  defendant,  is  as  great  as  it  would  have  been  if  her  gene- 
ral reputation  for  chastity  had  been  untarnished? 

That  evidence  of  general  reputation,  as  a  woman,  is  ad- 
missible in  mitigation  of  damages  is  not  disputed.  Such 
was  the  theory  of  the  court  below,  but  it  went  further,  and' 
ruled  that  evidence  of  the  general  reputation  for  chastity 
was  not  admissible.  It  seems  to  us  the  reason  is  much 
stronger  for  allowing  evidence  affecting  her  general  char- 
acter in  respect  to  the  trait  that  has  been  assailed.  Repu- 
tation is  complex — made  up  of  many  things.  A  womaa 
may  possess  many  virtues,  consequently  a  fair,  or  even 
good  general  reputation  as  a  woman,  and  yet  be  notorious^ 
for  some  one  vice.  If  the  defamer  assails  all  her  virtues 
she  sustains  an  injury,  if  only  her  other  vice  is  assailed  the 
injury  is  less. 

Plaintiff  asserts  in  her  complaint  that  her  standing  in  so- 
ciety, as  a  virtuous  woman,  has  been  assaulted  and  damaged,, 
and  that  her  character  for  chastity  was,  prior  thereto,  irre- 
proachable. It  is  the  element  of  chastity  in  her  character 
which  she  claims  has  been  damaged.  Its  value  then  be- 
comes the  proper  subject  of  inquiry — not  her  truthfulness, 
her  integrity,  her  sobriety,  her  industry — but  her  chastity 
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lalone.  If  that  is  worthless  in  the  general  market  of  pub- 
lic estimation,  it  would  seem  strange  indeed,  if  defendant 
might  not  show,  in  mitigation  of  damages,  that  it  was 
generally  reputed  of  little  value. 

The  court  erred  in  refusing  to  allow  defendant  to  prove 
plaintiiF's  general  reputation  for  chastity  was  bad. 

IV.  We  think  the  court  ruled  correctly  in  refusing  to 
.allow  a  cross-examination  of  witness  CAmes  on  the  subject 
proposed  by  defendant.  The  witness  was  examined  by 
plaintiff  as  to  her  general  reputation  alone.  If  the  char- 
:acter  of  plaintiff's  associates  could  be  used  in  any  aspect 
of  the  case,  it  was  evidence  in  chief,  and  not  admissible  on 
cross-examination.  Facts  not  admissible  in  chief,  as  a  de- 
fense, were  sought  to  be  introduced  indirectly,  under  the 
gui^e  of  impeaching  the  witness.  We  know  of  no  rule  of 
evidence  that  would  authorize  the  proposed  cross-examina- 
tion of  the  witness. 

Reversed  and  remanded  to  the  court  of  common  pleas 
for  further  proceedings. 

Weight,  J.,  dissented  from  the  second  proposition  of  the 
rsyllabus. 
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ABATEMENT.    See  BiU^heimer  y.  State,  486. 

ACTION.    See  Coubtsst,  2;  Couhtt  Tubabuhbb,  1,  2,  8,  4;  JinusDKV 
TioN,  2,  8,  4,  6. 

ADVERSE  POSSESSION.    See  dark  v.  Poiier,  49. 

AFFIDAVITS— 
Affidavits  used  on  a  motion  for  the  continuance  of  a  case,  though  copied 
by  the  clerk  into  the  record,  can  not  be  regarded  as  part  of  the  record 
and  considered  on  proceedings  in  error,  unless  they  are  made  part  of 
the  record  by  a  bill  of  exceptions.    Sehultz  v.  State,  276. 

AGREEMENT.    See  Contracts;  Parent  and  Child,  1,  2,  8. 

AGENCY.    See  Principal  and  Aobnt  ;  Guardian  and  Ward,  6. 

AGENT.    See  Principal  and  Aqknt ;  Husband  and  Wifb,  9,  10;  Ex- 

XCUTORS  AND  ADMINISTRATORS,  18,  19,  20,  21. 

ALIMONY— 

1.  Where  a  wife  is  living  separate  and  apart  from  her  husband,  and,  in  & 
suit  against  him  for  divorce  and  alimony,  has  obtained  a  decree  fixing 
the  amount  of  alimony  to  be  paid  by  the  husband  for  her  sustenance^ 
during  the  pendency  of  her  petition,  and. the  husband  is  not  in  default 
in  respect  to  the  payment  of  the  alimony  so  allotted,  he  is  not  Uable  for 
necessaries  subsequently  furnished  at  her  request,  during  the  pendency 
of  her  petition.     Bare  v.  Oibeon,  88. 

2.  Persons  dealing  with  the  wife,  under  these  circumstances,  do  so  at  their 
own  peril,  and  are  chargeable  with  knowledge  of  the  allotment  and 
payment  of  the  alimony.    Id.  83. 

8.  The  adequacy  of  the  alimony  decreed  in  such  case,  can  not  be  collater- 
ally drawn  in  question,  especially  by  a  stranger  to  the  suit.    Id,  88. 
APPROPlilATION  OP  LANDS  TO  PUBLIC  USE— 

1.  Under  the  provisions  of  the  statute  authorizing  a  municipal  corpora- 
tion to  appropriate  land  to  a  public  use,  such  corporation  must  secure 
an  **  inquiry  into  and  assessment  of  compensation,"  by  a  jury,  to  the 
owner  of  the  property  sought  to  be  appropriated,  which  inquiry  and  as- 
sessment  must  be,  not  merely  nominal,  but  actual,  and  made  upon  proof 
of  the  value  of  the  property,  or  the  corporation  may  be  defeated  in  the 
appropriation;  it  is,  therefore,  not  such  error  as  will  warrant  the  re- 
versal of  a  Judgment  for  the  court  before  which  the  inquiry  is  held,  to- 
permit  such  corporation  to  open  and  close  the  evidence  and  argument 
to  the  jury.     Neff  v.  Cincinnati,  215. 

2.  When  a  question  is  asked  of  a  witness  which  is  objected  to,  and  the 
objection  is  sustained,  the  ruling  will  not  be  reviewed  on  error,  unless 
the  exception  taken  shows  what  it  was  proposed  to  prove.    Id.  215. 

8.  On  an  inquiry  before  a  jury  for  the  assessment  of  compensation  to  the 
property  owners  for  land  sought  to  be  appropriated  for  a  public  use,  a 
civu  engineer  testified  that  he  had  computed  the  quantity  contained  in 
each  of  the  lots  described  in  the  application  for  the  appropriation,  and 
had  noted  the  square  feet  contained  in  each  lot,  on  a  copy  of  the  plat 
contained  in  the  application,  which  paper  the  court  permitted  to  be 
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I^iyen  to  the  jury  as  a  memorandum  of  the  quantity  of  land  contained 
m  each  une  of  the  lots,  as  testified  to  by  the  witness:  Held,  Not  to  be 
error.   Jd.  215. 

ASSIGNMENTS  IN  INSOLVENCY— 

1.  Under  section  17  of  the  "act  rei^ulating  the  mode  of  administering  as- 
signments in  trust  for  the  benefit  of  creditors/'  as  amended  February 
12,  1863  (S.  &  S.  879),  lands  conveyed  for  the  purpose  of  defrauding 
creditors  inure  to  the  benefit  of  such  creditors,  ana  any  one  of  them, 
whether  his  claim  bo  reduced  to  judgment  or  not,  may  bring  an  action 
to  set  aside  such  conveyance,  and  have  the  proceeds  of  the  land  applied 
to  the  payment  of  the  creditors,  as  providea  in  said  section.  ConAa  y. 
IVaUon,  228. 

2,  Under  the  limitation.prescribed  by  section  15  of  the  code,  an  action  to 
set  aside  such  fraudulent  conveyance  is  barred  after  the  lapse  of  four 
years  from  the  discovery  of  the  fraud.    Id,  228. 

Z.  Where  the  petition  in  such  action  shows  on  its  face  that  the  convey- 
ance was  made  more  than  four  years  before  the  action  was  brought,  it 
must  contain  an  averment  that  the  fraud  was  not  discovered  until 
within  that  period ;  otherwise  the  defendant  may  demur  to  the  peti- 
tion,  on  the  ground  that  it  does  not  state  facts  suflloient  to  constitute  a 
cause  of  action.     Id.  228. 

4.  An  assignment  for  the  benefit  of  creditors,  devotes  all  the  property  cov- 
ered by  it  to  the  creditors  who  have  their  claims  allowed  pursuant  to 
the  act  regulating  the  administration  of  assignmenu,  to  the  exclusion 
of  those  who  do  not.     Lahm  v.  JohnsoHj  590. 

6.  In  an  action  by  a  creditor  whose  claim  has  been  duly  allowed  on  an 
assignee's  bond  for  a  failure  to  account  for  any  of  the  property  assigned, 
the  amount  of  recovery  can  not  be  limited  to  an  amount  proportionate 
to  the  whole  amount  of  the  claims  of  all  the  creditors,  including  those 
not  allowed  as  required  by  the  statute,  but  the  amount  of  recovery  must 
be  controlled  by  the  proportionate  amount  of  his  claim  to  the  whole 
amount  of  those  only  which  have  been  presented  and  allowed  pursuant 
to  the  statute.    Id,  590. 

ASSESSMENTS— 

1.  Under  the  provisions  of  the  statute  authorizing  a  municipal  corpora- 
tion to  appropriatB  land  to  a  public  use,  such  corporation  must  secure 
an  ^*  inquiry  into  and  assessment  of  compensation,"  b^  a  jury,  to  the 
owner  of  the  property  sought  to  be  appropriated,  which  inquiry  and 
assessment  must  be,  not  merely  nominal,  but  actual,  and  made*  upon 
proof  of  the  value  of  the  property,  or  the  corporation  may  be  defeated 
in  the  appropriation  ;  it  is,  therefore,  not  such  error  as  will  warrant  the 
reversal  of  a  judgment  for  the  court  before  which  the  inquiry  is  held, 
to  permit  subh  corporation  to  open  and  close  the  evidence  and  argu- 
ment to  the  jury.     Nff  v.  Cincinnati^  215. 

2.  On  an  inquiry  before  a  lury  for  the  assessment  of  compensation  to  the 
property-owners  lor  land  sought  to  be  appropriated  for  a  public  use,  a 
civil  engineer  testified  that  he  had  computed  the  quantity  contained  in 
each  of  the  lots  described  in  the  applicution  for  the  appropriation,  and 
had  noted  the  square  feet  contained  in  each  lot,  on  a  copy  of  the  plat 
contained  in  the  application,  which  paper  the  court  permitted  to  be 
^ven  to  the  jury  as  a  memorandum  of  the  quantity  of  land  contained 
in  each  one  of  the  lots,  as  testified  to  by  the  witness:  HM^  Not  to  be 
error.    Id.  216. 

See  Kailroads,  4. 
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BAR— 

■1.  The  liiaitatioDB  of  the  code  of  civil  procedure,  as  to  the  time  of  com- 
mencing civil  actions,  are  applicable  as  a  bar  only  to  suits  compre- 
hended within  the  civil  action  of  the  code.     Chtnn  v.  TruateeSf  etc.  236« 

2.  Prior  to  the  code  of  civil  procedure,  equity  followed  the  law  in  deter- 
mining when  time  would  begin  to  run  against  the  right  of  a  mortgagor 
to  redeem,  and  when  such  right  would  be  barred.     CUtrk  v.  Potter,  49. 

Z,  Hence,  if  the  mortgagee,  with  the  knowledge  and  acquiescence  of  tbe 
mortgagor,  taises  actual,  open,  and  notorious  possession  of  the  mort« 
gage  premises,  and  holds  and  controls  tbe  same  adversely  to  the  rights 
of  the  mortgagor  to  redeem,  for  twenty-one  years,  under  color  of  title 
derived  from  the  mortgage,  and  from  a  decree  of  loreclosurc  and  sale 
of  the  same  to  him,  the  equity  of  redemption  is  barred,  although  the 
decree  foreclosing  the  mortgage  was  null  and  void.    Jd.  49. 

4.  Where  the  mortgaged  premises  is  an  entire  tract,  as  a  farm,  part  of 
which  only  is  improved,  with  a  tenement  thereon,  and  the  possession  to 
the  whole  is  so  far  adverse  as  to  create  a  cause  of  action  in  favor  of  the 
mortgagor,  and  cause  time  to  commence  running  against  the  right  to 
redeem,  the  temporarv  interruption  of  actual  residence  on  the  land, 
caused  by  the  unlawful  and  violent  acts  of  strangers  in  tearing  down 
the  house  and  rendering  the  premises  untenantable  for  tbe  time  being, 
will  not  prevent  the  statute  from  continuing  to  run  where  there  is  no 
adverse  entry  or  offer  to  redeem,  and  the  mortgagee  does  not  abandon 
his  possession  and  control,  but  continues  to  exercise  all  such  acts  of 
ownership  and  dominion  over  the  premises  as  the  nature  of  the  land 
and  its  condition  will  admit  of.    Id,  49. 

See  MoRTOAQKs  of  Rbalty,  1, 2, 8 ;  Courtesy,  2 ;  Limitations,  8ta.tutb 
OF,  5,  6,  11,  12;  HaU  v.  Hall,  193;  BiUl^heimer  v.  State,  436. 

BEQUEST.    See  Wills. 

BILL  OP  EXCEPTIONS— 

1.  Affidavits  used  on  a  motion  for  the  continuance  of  a  case,  though  copied 
by  the  clerk  into  the  record,  can  not  be  regarded  as  part  of  the  record, 
and  considered  on  proceedmgs  in  error,  unless  they  are  made  part  of 
the  record  by  a  bill  of  exceptions.    Schultz  y.  State,  276. 

2.  A  bill  of  exceptions,  taken  at  a  term  of  the  court  subsequent  to  the 
trial,  on  overruling  a  motion  for  a  new  trial,  will  not  avail  to  bring  on 
the  record  for  review  errors  of  law  occurring  on  the  trial,  in  the  admis- 
sion, over  objection,  of  alleged  incompetent  testimony.  Dayton  v.  Bin- 
aey,  258. 

'8.  An  error  of  law,  occurring  at  the  trial,  must  be  saved  and  brought 
upon  the  record  by  bill  of  exceptions  taken  at  the  trial  term.    JU.  "loS. 

4.  In  order  to  take  advantage  of  error  in  the  ruling  of  the  court,  admit- 
ting testimony,  the  bill  of  exceptions  thereto  must  be  signed  and  filed 
as  part  of  the  record  at  the  trial  term.    Estabrook  v.  Gtbhart,  415. 

•5.  If,  however,  a  motion  for  a  new  trial  is  overruled,  and  a  bill  of  excep- 
tions taken,  embodying  all  the  testimony  and  charge  of  the  court,  the 
whole  record  will  be  examined,  to  ascertain  if  the  verdict  is  sustained 
by  the  law  and  the  evidence,  although  the  b  11  was  taken  at  the  term 
when  the  motion  for  a  new  trial  was  overruled,  this  being  subsequent 
to  the  trial  term.     Id,  415. 

<6.  If  the  debtor  has  voluntarily  abandoned  his  homestead,  before  claim- 
ing it  as  exempt,  his  right  is  gone;  but  the  court  having  found  there 
has  been  no  such  abandonment,  that  finding  can  not  be  reviewed  upon 
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Bill  of  Exckptions — CbntinuetL 

error,  the  hill  of  exceptions  not  showins;  the  evidenoe  upon  which  the- 

eoart  hacked  its  action.    Jaekton  y.  Retd,  448. 
See  Ebbob,  6. 
1K>NDS.    See  County  Tbeasttreb,  1,  2,  8,  4;  Assignmentb,  8. 
BRIDGES.    See  Nayioation,  1,  2. 
BURDEN  OP  PROOF.    See  TausT,  6,  6. 
OASES  IN  OHIO  REPORTS  CITED,  EXAMINED,  ETC.— 

1.  Adams  v.  State,  25  Ohio  St.  5&i.    Exceptions.    Ins.  Go.  y.  TobiTiy  89. 

2.  American  Express  Co.  v,  Johnson,  17  Ohio,  641.  Railroad  Co.  v.  Trans^ 
€k>.  186. 

S.  Anketel  v.  Converse,  17  Ohio  St.  11.    Equity— dona  Jide  purchaser*. 
Elatner  v.  Fifti,  873. 

4.  Allen  v.  Miller,  11  Ohio  St.  374.  Jurisdiction.  Drea  y.  Corrington,  608, 

5.  Back  V.  State,  1  Ohio  St.  61.    Indictment — ^pleadin^.    Roberts  Y.State^. 
171. 

6.  Black  V.  Kuhlman,  80  Ohio  St.  196.    Dower.     Unger  y.  Letter,  218. 

7.  Bolen  v.  State,  26  Ohio  St.  371.     Record.     Nef  y.  Cincinnaii,  222. 

8.  Burdick  v.  Cheadle,  26  Ohio  St.  898.    Damages— negligence.    Shindel' 
heck  V.  Miton,  275. 

9l  Burt  V.  SUte,  28  Ohio  St.  402.    Cross-examination.    Martin  v.  EUkn^ 
289. 

10.  Boggs  V.  Taylor,  26  Ohio  St.  604.    Evidence.     Black  v.  Hill,  817. 

11.  Boyd  o.  Talhert,  12  Ohio,  212.  Executors  and  administrators — power 
of  sale.     Elttner  v.  Fife,  870. 

12.  Byers  v.  Wackman,  16  Ohio  St.  450.  Trusts— evidence.  Newton  v. 
Taylor,  415. 

18.  Becker  v.  State,  8  Ohio  St.  891.  Indictment — pleading.  BilUgheimer 
V.  State,  438. 

14.  Blanchard  r.  Bissell,  11  Ohio  St  101.  Municipal  corporations— ordi- 
nances.    Bloom  V.  Xenioy  465. 

16.  Boyd  V.  Longworth,  11  Ohio,  258.  Warranty — estoppel.  Hart  v. 
Oregff,  512. 

16.  Bare  v.  Hatch,  8  Ohio,  527.  Equity— conveyance.  Holden  v.  BeU 
munt,  589. 

17.  Card  v.  Waldbridge,  18  Ohio,  411.   Evidence.    Beard  v.  Westermafi^  82. 

18.  Carmichael  v.  State,  12  Ohio  St.  558.  Presumption  of  marriage.  Evans 
V.  Rf^nolds,  165. 

19.  Carper  v.  State,  27  Ohio  St.  272.  Indictment— pleading.  Roberts  v» 
StaU,  172. 

20.  Cincinnati  v.  Stone,  5  Ohio  St.  88;  Clark  v.  Pry,  8  Ohio  St.  858.  Mas- 
ter  and  servant — respondeat  superior.    Shindelbsek  v.  Moon,  274. 

21.  Clark  v.  State,  1?  Ohio,  488;  Cantwell  v.  SUte,  18  Ohio  St.  477. 
Waiver.     Billiqhe/mer  v.  State,  440. 

22.  Comer  v.  Dodson,  22  Ohio  St.  616.    Exemptions.    Jackson  v.  Reid,  447. 

23.  Corey  v.  Gaynor,  22  Ohio  St.  584  ;  Cincinnati  v.  Bicket,  26  Ohio  St.  49. 
Assesfment  ordinances.     Bloom  v.  Xenia,  466 ;  Campbell  v.  Park,  556. 

24.  Carr  v.  Williams,  10  Ohio,  805.    Equity.    Holden  v.  Belmont,  589. 

25.  Davis  v.  State,  7  Ohio,  205;  Davis  v.  State,  17  Ohio  St.  270.  Gaming. 
Davis  v.  State,  27. 
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26.  Dereling  v.  Ferris,  18  Ohio,  170.    Demand  and  notice— protest.    Beard 
▼.  WeaUrmati,  80. 

27.  Davis  v.  State,  7  Ohio  (pt.  1),  204.    Indictment— gaming.    Roberta  t^ 
Siaie,  171. 

28.  Dunlap  v.  Mitchell,  10  Ohio,  117.    Ratification.    Berkmeyer  t.  KeUer- 
tnatij  267. 

29.  Dabney  v.  Manning,  a  Ohio,  821.    Executors  and  administrators — 
power  of  sale.    EUtner  y.  Fife,  869. 

80.  Dailey  v.  State,  4  Ohio  St.  57;  Dillingham  v.  State,  6  Ohio  St.  280. 
"Waiver  of  jury.    Billigheimer  v.  State,  439. 

81.  Dewitt  V.  Greenfield,  5  Ohio,  225.    Evidence.    Duval  v.  Davei/,  610. 

82.  Fox  V,  Reeder,  28  Ohio  St.  181.   Laches—estoppel.   Clarke  v.  Pottery  61.. 
88.  Fleming  v.  Donahoe,  5  Ohio,  255.     TrusU.    Newton  v.  Taylor,  407. 

84.  Fonts  V.  State,  8  Ohio  St.  98.     Waiver.    BiUigheimer  v.  State,  440. 
86.  Gondolfo  «.  State,  11  Ohio  St.  114.    Record.     Nef  v.  Cincinnati,  222. 

86.  Gwathmey  v-  Railroad,  12  Ohio  St  92.    Respondeat  superior,    Shindel" 
heek  V.  Moon,  276. 

87.  Goldsmith  v.  State,  80  Ohio  St.  208;  Garner  v.  White,  28  Ohio  St.  102. 
Evidence— bill  of  exceptions— record.    Sehuliz  v.  State,  279. 

88.  Gusweiler  v.  Dodez,  4  Ohio  St.  615.     Parent  and  child.     Clark  v.  Bayer, 
806. 

89.  Gloesenger  v.  State,  24  Ohio  St.  206.    Jurors,  qualifications  of.    Koch  v.. 
StaU,  856. 

40.  Goodin  v.  State,  16  Ohio  St.  844.    Waiver.    BiUigheimer  v.  StnU,  441. 

41.  Hill  o.  Higdon,  6  Ohio  St.  247.    Assessments.    Railroad  Co.  v.  Sullivan, 
157. 

42.  Hollister  v,  Reznor,  9  Ohio  St.  6.    Record.    Nef  v.  Cincinnati,  222. 
48.  Holt  V.  Lamb,  17  Ohio  St.  874.    Legatees— election.    Elstner  v.  Fife, 

878. 
44.  Hunter  v.  Commissioners,  10  Ohio  St.  515.    Parties — ^bond.    State  v. 

Kelly,  430. 
46.  Hirn  v.  State,  1  Ohio  St.  16.    Indictment— pleading.    BiUighotmer  v. 

State,  486. 

46.  Hadley  r.  Dunlap,  10  Ohio  St.  1.     Waiver.     Railway  v.  Strinr/er,  478.. 

47.  Haskins  v.  Alcott,  18  Ohio  St.  210.    Assignments  in  insolvency.    Lahm 
v.  Johnston,  694. 

48.  Hoyard  v.  Foster,  16  Ohio  St.  88.    Evidence.    Duval  v.  Davey,  610. 

49.  Insurance  Co.  v.  Paver,  16  Ohio,  830.    Open  and  close — trial — plead- 
ing.    Nejf  V.  Cincinnati,  219 ;  Montgomery  v.  Swindler,  226. 

60.  Insurance  Co.  v,  McMillen,  24  Ohio  St.  67.    Insurance.    Int,  Co,  y. 
EUis,  896-898. 

61.  Insurance  Co.  v.  Goodin,  1  Handy,  21.    Pleading.    Sargent  \,  Railroad^ 
458. 

52.  Irving  v.  McJ^airy,  20  Ohio  St.  815.    Ree  aefjudieata.    Pollock  v.  Cohens 

520. 
58.  Ide  t,  Churchill,  14  Ohio  St.  872.  Error— new  trial.  Everett  v.  Sumner, 

666. 

64.  Kile  V,  Green,  14  Ohio,  495.    Protest— demand  and  notice.    Beard  y» 
Weeiermanj  80. 
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65.  Kleine  v.  Wynne,  10  Ohio  St.  228.    New  trial.    Dayton  t.  Bina^ 
268 ;  Baker  Y.  Pendergasty  494 ;  Railroad  ▼.  Porter,  BSa 

56.  Kelley  v.  Duffy,  81  Ohio  St  487.    Exemptions.    Jackmm  v.  BMy  446. 

57.  Kinsman  v.  Loomis,  11  Ohio,  475.  Warranty— estoppel.  Hart  v. 
Or^g,  512. 

58.  Long  V.  Mulford,  17  Ohio  St  506.  Limitations,  statute  of.  Berkmeyer 
y.  KelUrmany  257. 

59.  Larrowe  v.  Beam,  10  Ohio,  504.  Bona  fide  purchaser — pleading. 
EUtnvr  V.  Fife,  872,  878. 

60.  Levi  V.  Earl,  80  Ohio  St.  147.     Married  women.    Riee  ▼.  Railroad,  886. 

61.  Larimore  v.  Wells,  29  Ohio  St.  18.   Pleading.   Sargent  v.  Railroad,  456. 

62.  Lehman  v.  McBride,  15  Ohio  St.  578.  Oonstitutional  law.  Bloom  v. 
Xema,  468. 

68.  Miller  v.  State,  8  Ohio  St  475.    Order  of  oourt.    SehuUs  v.  State,  281. 

64.  Mayer  v,  Lun,  22  Ohio  St.  62.  Evidence^finding  of  court  Black  ▼. 
HiU,  317. 

65.  Mo  wry  v.  Kirk,  19  Ohio  St  875.  Error — reviewing  court.  Railroad 
▼.  Porter,  880;  Baker  v.  Pendergaet,  502. 

66.  Morris  v.  Faurot,  21  Ohio  St.  155.  Exceptions — charge  of  court 
EUtner  v.  Fife,  868. 

67.  Miller  v.  State,  8  Ohio  St.  475.  Constitutional  law.  Bloom  v.  Xema. 
468. 

68.  Niles  v.  Grey,  12  Ohio  St  820.  Wills.  Carter  v.  Reddish,  18;  Rai- 
eliffe  V.  Warner,  841. 

69.  Needles  v.  Needles,  7  Ohio  St  488.    Estates.    Hart  v.  Oregg,  511. 

70.  Oliver  v.  Sterling,  20  Ohio  St  891.  Principal  and  agent  Polloek  v. 
Oohen,  524. 

71.  Parrish  v.  Ferris,  6  Ohio  St  568.    Wills.     Carter  v.  Reddish,  18. 

72.  Poage  v.  State,  8  Ohio  St  229.  Pleading  in  criminal  cases.  Davis  v. 
StaU,  28. 

78.  Pendleton  v.  Galloway,  9  Ohio,  178;  Piatt  v.  Smith,  12  Ohio  St  561. 
Laches— equity.     Clark  v.  Potter,  60. 

74.  Paschall  v.  Hinderor,  27  Ohio  St.  568 ;  Piatt  v.  Longworth,  27  Ohio  St 
159.    Laches — bar.    Berkmeyer  v.  Kellerman,  257, 

75.  Phillips  V,  Graves,  20  Ohio  St  871.  Married  women.  Rice  v.  Rail^ 
road,  886. 

76.  Park's  case,  4  Ohio  St.  284.  Grand  Jurors,  objection  to  waived  after 
verdict     Billigheimer  v.  State,  489. 

77.  Pim  V.  Nicholson,  6  Ohio  St.  177.  Constitutional  law.  Bloom  v. 
Xenia,  468. 

78.  Prepbyterian  Society  v.  Smithers,  12  Ohio  St  284.  Jury  trial.  Drea 
V.  Corrington,  602. 

79.  Rich  V.  State,  8  Ohio,  112.  Pleading  In  criminal  cases.  Davis  v.  State, 
28. 

80.  Robinson  v.  Fife,  8  Ohio  St.  551.     Laches— equity.   Clark  v.  Potter,  60. 

81.  Railroad  «.  Elliott,  28  Ohio  St  840;  Railroad  v.  Crawford,  24  Ohio  St 
681 ;  Railroad  v.  Snyder,  24  Ohio  St.  670.  Negligence.  Pennsylvania 
Co.  V.  Rathgeb,  74;  Railroad  Co,  v.  Trans.  Co.  147. 

82.  Railroad  v,  Probst,  80  Ohio  St  104.    Exceptions.    Ins.  Co.  v.  ThWi^  89» 
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CAsn  IN  Ohio  Bxpobts  Crnro,  Bxamtned,  "ETC-^OrnHnued, 
88.  Kaflroad  v.  Strader,  29  Ohio  St.  448.    Bill  of  ezception8--.new  trial. 
Dayton  v.  Binsey,  260;  Baker  v.  Pendergaat,  502. 

84.  Railroad  v.  Comm'rs,  81  Ohio  St.  838.     Nuisance.     ShimUlbeek  ▼. 
A/oon,  268. 

85.  Railroad  v.  Cary,  28  Ohio  St.  208.    Corporations.    Railway  v.  Stringerr 
472. 

86.  Remington  v.  Harrington,  8  Ohio,  508.    New  trial.    Everett  v.  Sum- 
ner, 564. 

87.  Railroad  v.  Sloan,  27  Ohio  St.  841.    Negligence— fences.    MaiUoay  v. 
Infirmary,  671. 

88.  Rayner  v.  Kinney,  14  Ohio  St.  287.    Slander— damages.    Duval^.  Da-- 
vey,  610. 

89.  Spencer  v.  State,  18  Ohio  St.  407 ;  Satcliffe  v.  State,  18  Ohio,  476. 
Pleading  in  criminal  cases.    Datfis  v.  State,  28. 

90.  Sorvis  v.  Stockstill,  80  Ohio  St.  418.    Exceptions.    Ine.  Co.  v.  ToHn,  89. 

91.  Shepard  v.  Commissioners,  8  Ohio  St.  854;  State  ex  rel.  v.  Commission' 
ers,  26  Ohio  St.  869.    Statutory  remedies.     CommUeionere  v.  Bank,  200. 

92.  Sturtres  v.  Burton,  8  Ohio  St.  215.    Pleading— fraud.     Combe  v.  Wat- 
eon,  285. 

98.  Steen  v.  State,  20  Ohio  St.  838.  Witness— evidence.    Schullz  v.  StaU, 
280. 

94.  State  v.  Easter,  80  Ohio  St.  542.  Jurors,  qualification  of.  Koeh  ▼.  State^ 
856,  857. 

95.  Stock  well  v.  State,  27  Ohio  St.  568.    Indictment — pleading  in  crimina* 
cases.    Id,  857. 

96.  State  v.  Commissioners,  2  Ohio  St.  147.    Official  honds — ^har.    State  v 
KeUey,  481. 

97.  Stanglein  v.  State,  17  Ohio  St.  461.    Indictment— pleading.    BULIg- 
heimer  v.  State,  488. 

98.  Smith  v.  State,  8  Ohio,  295  ;  Shoemaker  v.  State,  12  Ohio,  48;  Stewart 
V,  State,  15  Ohio  St.  159.    Waiver  of  jury.    Id.  440. 

99.  State  v.  Covington,  29  Ohio  St.  103.    Constitutional  law.    Bloom  v» 
XetUa,  468. 

100.  Sessions  o.  Crunkelton,  20  Ohio  St.  360;  Stephens  v.  Daniels,  27  Ohio 
St.  527.    Assessment  ordinances.    Id.  466. 

101.  Stone  V.  Elliott,  15  Ohio  St.  258.    Construction  of  statutes.    Id.  467. 
102  State  v.  Sherman,  22  Ohio  St.  411.    Corporations.    Railway  v.  Stringer ^ 

472. 
108.  State  V.  Bank,  10  Ohio»  535.    Corporations.    State  v.  Farmer^  College^ 
489. 

104.  Tnttle  v.  Wilson,  10  Ohio,  24.    Ijaches— estoppel,    (^rk  v.  Potter,  60. 

105.  Tracy  v.  Card,  2  Ohio  St.  481,  451.    Evidence.    NeJ^v.  Ctneinnati^  228. 

106.  Thayer  v.  Luce,  22  Ohio  St.  62.    Evidence.    Railroad  v.  Porter,  830. 

107.  Taylor  v.  Poster,  17  Ohio  St.  166.    Executory  devise.    Rateltfy.  War- 
ner, 841. 

108.  Thayer  v.  King,  15  Ohio,  542.    Destroyed  note— pleading.    Sargent  v* 
Railroad,  454. 

109.  Wilson  V.  Jennings,  8  Ohio  St.  528.  Evidence.   Beard y.  Westerman,  32. 

110.  Williams  v.  Presbyterian  Church,  1  Ohio  St.  478.    Laches— equity. 
Clark  V.  Potter,  60. 
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111.  Wetmora  v.  Mill,  1  Ohio  St.  26.  Rea  geaia.    Jtuuranee  0>.  v.  TWn,  100. 

112.  Weaver  v.  Gregg,  6  Ohio  St.  560.    Dower— consideration  of  deed. 
Singree  v.  Welch,  825. 

118.  Weis  V.  State,  22  Ohio  St.  486.    Jurors— verdict.    Railroad  v.  Porter, 
888. 

114.  Williams  v.  Beach,  17  Ohio,  171.    Executors  and  administrators.    EUi- 
ner  v.  M/«,  870. 

115.  Wood  V,  Dills,  11  Ohio,  455.    Equity — bona  fide  purchaser.    Id,  872. 

116.  Williams  «.  Van  Tuyl,  2  Ohio  St.  887.    Trusts— evidence.    Newton  v. 
Taylor,  415. 

117.  Whitehead  v.  State,  10  Ohio  St.  449 ;  Williams  v.  State,  12  Ohio  St. 
622.     Waiver.    BUligheimer  v.  State,  441. 

118.  Welker  v.  Potter,  18  Ohio  St.  85.    Assessment  ordinances— conditions 
precedent.    Bloom  v.  Xenta,  466. 

119.  White  V.  Brocaw,  14  Ohio  St.  889.    Warranty— estoppel.    Hart  v. 
Gr^ff,  512. 

120.  Westfall  v.  Dugan,  14  Ohio  St  276.    New  trial.    Everett  «.  Sun^ 
ner,  564. 

121.  Williams  v.  Sprigg,  6  Ohio  St.  585.    Equity— conveyance.    Holden  v. 
JUlmont,  589. 

122.  Youngstown  v.  Moore,  80  Ohio  St.  140.    Exceptions— charge  of  court. 
Ins.  Co.  V.  ToUn,  88. 

CHALLENGE  TO  JURY.    See  Jury,  1. 
CHARGE  OF  COURT— 
A  party  having  asked  a  special  charge,  which  was  refused,  and  also  a 
special  Unding,  if  such  finding  shows  that  the  refusal  to  charge  as  asked 
could  not  have  been  prejudicial,  such  refusal  is  not  ground  of  error. 
Montgomery  v.  Swindler,  224. 
See  ExGBPTioNB,  1,  2,  8,  4,  5,  6«  7, 10;  Ebbob,  6. 
OITIES  AND   VILLA^^fiS.     See  Municipal  Cobpobatiovs  ;   Obdi- 

ITANCKS. 

OITY  COUNCIL— 

Bloom  was  convicted  and  fined  for  violating  an  ordinance  of  the  town 
of  Xeaia,  passed  in  the  following  manner :  The  proper  committee  re- 
ported to  the  town  council  two  ordinances,  one  for  elections,  the  other 
the  one  under  consideration.  There  being  eight  members  of  council, 
and  six  present,  the  rule  as  to  reading  on  successive  days  was  dispensed 
with,  by  an  unanimous  vote.  The^rst  ordinance  was  then  passed,  and, 
without  any  other  or  second  dispensing  with  the  rule,  the  second  or  beer 
ordinance  passed,  one  of  the  six  votes  present  being  aeainst  it:  Held, 
Section  98  of  the  municipal  code  was  not  cpmplied  with ;  the  rule  was 
not  dispensed  with  as  to  the  beer  ordinance,  which  was  therefore  im- 
properly passed.  Bloom  v.  Xenia,  461. 
See  Railboads,  1,  2,  8,  4,  5. 

CITIZEN.    See  Railway  Co,  v.  Stringer,  468. 

OODE,  CIVIL— 

1.  The  limitations  of  the  code  of  civil  procedure,  as  to  the  time  of  com- 
mencing civil  actions,  are  applicable,  as  a  bar,  only  to  suits  compr^ 
bended  within  the  civil  action  of  the  code.    CJwm  v.  Trueteee,  eie.  286. 
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2.  The  civil  action  of  the  code  is  a  Bubetitute  for  all  such  judicial  proceed- 
ings as  were  previously  known  either  as  actions  at  law  or  suits  in  equity, 
and  does  not  embrace  proceedings  in  mandamua.    Id,  286. 
See  Depositions,  1. 
CODE,  CRIMINAL.    See  Pleadings,  Criminal,  1. 
CODE,  MUNICIPAL.    See  Oedinances,  1 ;  Railroads,  2. 
COLLATERAL  PROCEEDINGS.    See  Hare  v.  Oihaon,  88.    • 
•CONSIDERATION.    See  Conveyances,  4. 
•CONSTITUTIONAL  LAW.    See  Railroads,  1,  2. 

CONSTRUCTION  OP  WORDS  AND  STATUTES.  See  Intoxicating 
Liquors,  4;  County  Treasurer,  1,  4;  PRI^CIPAL  and  Agent,  1; 
EUiott  V.  Shav)^  488 ;  Sargent  v.  Railroad^  449 ;  Blown  v.  Xenta^  466, 
467;  Wills. 

CONTEMPT  OP  COURT.    See  Orders  and  Decrees,  1. 
CONTINUANCES— 
Whether  or  not  the  continuance  of  a  cause  shall  be  granted  or  refused, 
is  a  matter  of  judicial  discretion,  and  error  can  not  be  predicated  of  the 
action  of  the  court  in  that  behalf,  unless  in  case  of  an  abuse  of  that  dis- 
cretion.     Diebold  v.  Fowell^  178. 
See  Affidavits. 
•CONTRACTS— 

1.  E.  contracts  with  S.  to  build  a  house,  and  S.  contracts  with  G.  to  Air- 
nish  labor  and  materials.  G.  refuses  to  furnish  such  labor  and  materi- 
als, except  upon  a  promise  made  to  him  bv  E.  that  ho  himself  will  pay 
the  bill  out  of  funds  coming  to  S. :  Held,  To  be  a  contract  not  within  tho 
statute  of  frauds,  so  as  to  make  a  writing  necessary.  Eatabrook  v.  Gelh- 
hart,  416. 

2.  The  work  being  done,  and  it  being  agreed  by  all  that  E.  should  pay 
G.,  who  was  to  give  up  his  claim  against  S.,  and  look  to  E.  alone  for 
payment,  this  is  such  a  contract  as  need  not  be  in  writing  under  the 
statute.    Id.  415. 

See  Guaranty,  1,2;  Liens,  1 ;  Corporations,  1 ;  Hull  v.  HaU^  198. 
<X)NTRACT,  RESCISSION  OP.    See  Hall  v.  Hall,  193. 
<X)NVEYANCE8— 

1.  Under  section  17  of  the  *'act  regulating  the  mode  of  administering  as- 
signments in  trust  for  the  benefit  of  creditors," 'as  amended  February  12, 
1863  (S.  &  S.  879),  lands  conveyed  for  the  purpose  of  defrauding  cred- 
itors inure  to  the  benefit  of  such  creditors,  and  anv  one  of  them,  whether 
his  claim  be  reduced  to  Judgment  or  not,  may  bring  an  action  to  set 
aside  such  conveyance,  and  have  the  proceeds  of  the  land  applied  to 
the  payment  of  the  creditors,  as  provided  in  said  section.  Combs  v. 
Watson,  228. 

2.  Under  the  limitation  prescribed  by  section  16  of  the  code,  an  action  to 
set  aside  such  fraudulent  conveyance  is  barred  after  the  lapse  of  four 
years  from  the  discovery  of  the  fraud.     Id,  228. 

8.  Where  the  petition  in  such  action  shows  on  its  face  that  the  conveyv 
ance  was  made  more  than  four  years  before  the  action  was  brought,  it 
must  contain  an  averment  that  the  fraud  was  not  discovered  until 
within  that  period;  otherwise,  the  defendant  may  demur  to  the  peti- 
tion, on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.    Id.  228. 
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4.  A  release  of  the  wife's  inchoate  right  of  dower  is  a  valid  consideration 
for  H  conveyance  of  property  to  her.    Stngree  v.  Weleh^  320. 

6.  Such  conveyance  will  not  he  held  fraudulent  and  void  as  to  the  hus- 
hand's  creditors,  unless  the  amount  of  consideration  received  is  so  dis- 
proportioned  to  the  value  of  the  wife's  contingent  dower  as  to  be  un- 
reasonable.    Id,  320. 

6.  So  great  is  the  difficulty  of  estimating  the  worth  of  contingent  dower 
rights,  so  uncertain  and  imaginary  are  the  values  which  are  the  neces- 
sary elements  of  the  computation,  that  the  court  will  not  pronounce  the 
transaction  fraudulent,  from  the  fact  that  the  wife  insisted  upon  and 
received  a  sum  greater  than  her  dower,  if  the  facts  do  not  show  nuUa 
fides  in  her  or  her  husband.     Id.  320. 

7.  The  conveyance  by  a  son  of  his  expectancy  in  land  owned  by  his  fa- 
ther,  which  would  descend  to  him,  if  he  survived  the  father  and  the 
latter  should  die  intestate  owning  the  same,  is  the  conveyance  of  a  mere- 
naked  possibility  not  coupled  with  an  interest,  and  passes  no  estate  or 
interest  in  the  land.     Uari  v.  Qregg^  602. 

8.  Such  a  convevance  can  not  operate  to  defeat  the  grantor's  title,  after- 
ward acquired  by  descent,  except  by  way  of  legal  or  equitable  estop- 
pel.   Id.  602. 

9.  If  such  conveyance  contains  no  covenants  of  warranty,  or  recitals,  and 
there  are  no  acts  of  the  grantor  amounting  to  an  equitable  estoppel,  he- 
is  not  estopped  from  asserting  an  after-acquired  title.    Id.  602. 

10.  The  grantees  under  such  conveyance,  never  in  possession  thereunder, 
can  not,  as  such,  nor  by  way  of  estoppel,  assert  a  title  or  interest  in  the 
land  against  one  in  actual  possession  under  a  legal  title,  though  such 
title  is,  as  against  the  grantor,  his  heirs  and  assigns,  fraudulent  and 
void.  Id.  502. 
See  Minors,  3,  4;  Mobtoaoes,  1 ;  Hitsbakd  and  Wite,  9, 10;  Fawroi^r^ 
iV«^,  44. 

CORPORATIONS— 

Under  a  special  act  of  the  legislature,  passed  in  1834,  a  turnpike  company- 
was  incorporated  and  organized  with  a  specified  capital,  divided  into 
shares,  each  of  which  was  entitled  to  one  vote  in  the  election  of  nine  di- 
rectore.  Part  of  these  shares  were  owned  by  the  State  of  Ohio.  In  the 
act  of  incorporation,  power  was  reserved  to  any  future  l^islature  to 
alter  or  amend  this  charter.  Subsequently  the  act  of  March  20,  1840  (1 
Curwen,  620),  and* an  amendatory  act  of  March  29,  1841  (1  Ourwen, 
796),  was  passed  *^to  regulate  elections  "  in  such  companies  "  where  the 
state  is  a  stockholder,"  which  acts,  when  accepted  by  the  company,  so- 
changed  the  charter  as  to  authorize  the  private  stockholders  to  elect  siz^ 
and  the  governor  of  the  state  to  appoint  three,  directors  ;  Held — 

1.  That  the  power  reserved  to  any  future  legislature  to  alter  or  amend 
the  charter,  entered  into  and  formed  part  of  it ;  and  the  exercise  of  this 
reserved  power  does  not  impair  the  ooligation  of  a  contract  between  the 
state  and  such  company  or  its  stockholders  within  the  meaning  of  the 
constitution  of  the  United  States.     Harper  v.  Ampt^  291. 

2.  The  acts  of  1840  and  1841  were  intended  to  regulate  elections  in  such 
V        companies  in  which  the  state  was  a  stockholder,  and  have  no  applica- 
tion to  elections  after  the  state  ceases  to  be  such  stockholder,  by  the  sale 
or  exchange  of  its  stock.    Id,  291 . 

8.  The  effect  of  these  acts  was  to  chanze  the  modc)  by  which  the  state,  as 
a  stockholder,  was  represented  in  the  selection  of  directors.    It  was  a^ 
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relinqaishment  by  tbe  state  of  its  equal  right  to  vote  its  stock  with  pri- 
▼ate  stockholders.  Id,  201. 
4.  The  acceptance  of  those  acts  by  the  company  constituted  an  amend- 
ment to  the  charter  as  to  tbe  mode  of  selecting  a  board  of  directors,  but 
the  Ic'jislature  was  not  thereby  divested  of  its  reserved  power  to  alter 
or  further  amend  such  charter  on  that  subject.  Jcf.  291. 
6.  Neither  was  the  power  of  the  state  to  dispose  of  its  stock,  upon  sucu 
terms  or  conditions  as  it  saw  proper,  restricted  or  abridged.    Id.  291. 

6.  When  the  state,  by  a  sale  of  its  stock,  by  authority  granted  for  that 
purpose,  ceased  to  be  a  stockholder,  the  governor  whs  divested  of  his 
power  to  appoint  three  directors ;  and  the  transferee  of  such  stock,  un- 
less restricted  by  the  act  authorizing  the  sale,  became  invested  with  an 
equal  right  with  other  private  stockholders  to  vote  his  shares.    Id.  291. 

7.  The  conditions  imposed  upon  purchasers  and  transferees  of  stock  dis- 
posed of  by  the  state,  under  the  amendatory  act  of  January  12,  1869 
(4  Curwen,  3165),  applied  only  to  sales  made  under  that  act,  and  did 
not  attach  to  sales  and  transfers  under  the  original  act  of  1854,  to  which 
it  was  an  amendment  (4  Curwen,  2651),  nor  to  those  made  under  the 
joint  resolution  of  April  18,  1866  (62  Ohio  L.  220).     Id.  291. 

8.  A  corporation  may  forfeit  its  charter  through  neglect  or  abuse  of  its 
franchises ;  but  a  forfeiture  is  not  allowed,  except  under  express  limita- 
tion of  the  charter,  unless  a  plain  abuse  or  neglect  of  power,  by  which 
tbe  corporation  fails  to  fulfill  the  design  of  its  creation,  is  shown.  State 
ex  rel.  v.  Farmenf  College^  487. 

9.  Where  a  charter  for  a  college  was  granted,  and  the  object  of  the  corpo- 
ration, as  evinced  by  legislative  acts  in  regard  to  the  institution,  was  to 
create  '*  an  institution  of  learning,"  in  which  there  should  be  *'  a  pro- 
fessorship of  agriculture,"  but  the  genera)  course  of  instruction  was  to  be 
controlled  by  the  trustees :  Held,  That  so  long  as  the  trustees  maintain 
under  the  charter  an  institution  of  learning,  with  a  professor  of  agri- 
culture and  other  competent  instructors  for  a  preparatory  and  liberal 
elective  course  of  classical,  scientific,  and  agricultural  education,  and 
the  general  design  of  the  institution  is  being  faithfully  accomplished  by 
them  to  the  best  of  their  ability,  tbe  franchise  to  be  a  corporation  will 
not  be  regarded  as  forfeited  to  the  state,  merely  because  of  a  partial  de- 
cay of  the  agricultural  department,  caused  by  students  refusing  to  take 
that  special  course  of  instruction.    Id.  487. 

See    Municipal   Corporations;    Marrixd  Women,  4;    Railroad  v. 
Stringer,  4C8. 
COURT— 

i.  Where  a  court,  in  passing  sentence  for  a  misdemeanor,  has  acted  under 
a  misapprehension  of  tbe  facts  necessary  and  proper  to  be  known  in 
flxinfc  the  amount  of  tbe  penalty,  it  may,  in  the  exercise  of  judicial 
discretion  and  in  furtherance  of  justice,  at  the  same  term,  and  before 
the  original  sentence  has  gone  into  operation  or  any  action  has  been  had 
upon  it,  revise  and  increase  or  diminish  such  sentence  within  the  limits 
authorized  by  law.     Lee  v.  State^  118. 

2.  In  tbe  absence  of  anything  on  the  record  showing  what  the  facts  were, 
that  were  misapprehended,  or  upon  which  the  court  acted  in  making 
such  revision  of  its  sentence,  the  reviewing  court  will  presume  that  the 
court  below  acted  upon  sufficient  and  valid  information,  such  as  would 
have  been  proper  to  have,  in  fixing  the  first  sentence,  and  was  in  the 
exercise  of  a  sound  judicial  discretion,  and  in  furtherance  of  justice  and 
tbe  due  administration  thereof.  Id,  118. 
VOL.  XXXII — 40 
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Court —  Continued, 
8.  Judicial  notice  can  not  be  taken,  on  the  trial  of  a  case,  of  the  statutes 
of  a  foreign  country.  "When  relied  on,  they  must  be  proved  by  com- 
petent evidence,  like  any  other  fact  material  to  the  case.  Mor  can  they 
De  regard-  d  by  a  reviewing  court,  when  not  made  part  of  the  record  of 
the  case  sought  to  be  reviewed.    Kvana  v.  Reynoldb^  163. 

4.  Whethtr  i  r  not  the  continuance  of  a  cause  shall  be  granted  or  refused, 
is  a  matter  uf  judicial  discretion,  and  error  can  not  be  predicated  of  the 
action  of  the  court  in  that  behalf,  unless  in  case  of  an  abuse  of  that  dis- 
cretion.    Diebold  v.  Powell^  178. 

5.  The  party  holding  the  affirmative  of  the  issue,  as  a  general  rule,  ought 
to  <  pen  and  close  the  evidence  and  argument;  and  there  being  a  num- 
ber of  issues,  if  the  plaintiff  holds  the  affirmative  of  any  one,  or  if  any 
evidence  material  to  his  case  is  required  from  him,  he  ought  to  begin. 
In  determining  the  question,  however,  upon  a  complicated  state  of 
plcuding,  a  liberal  discretion  is  allowed  to  the  court  trying  the  cause, 
and  this  discretion  will  not  be  reviewed,  except  upon  a  plain  case  of 
error.     Monigomery  v.  Swindler^  224. 

6.  Testimony  having  been  received,  subject  to  objection,  some  of  which 
was  incompetent,  a  court  of  error  will  not  reverse,  if  there  is  enough 
of  that  which  is  competent  to  sustain  the  findings  of  the  court.  Black 
V.  niU,  813. 

7.  Where  the  overruling  of  a  motion  for  a  new  trial  is  assigned  for  error, 
and  all  the  evidence  offered  on  the  trial,  together  with  the  charge  of  the 
court,  is  properly  brought  up  by  bill  of  exceptions,  a  reviewing  court 
will,  in  connection  with  the  evidence,  look  to  the  charge  of  the  court, 
whether  excepted  to  or  not;  and  if  there  is  reason  to  believe  that  the 
veidict  was  the  result  of  erroneous  instructions,  will  reverse  the  judg- 
ment and  award  a  new  trial.     Baker  v.  Pendergast,  494. 

8.  The  findings  of  a  court,  or  of  a  jury,  upon  issue  of  fact,  are  not  subject 
to  review  on  proceedings  in  error,  except  where  it  appears  from  the 
record  that  a  motion  for  a  new  trial  was  made  on  the  ground  that  the 
verdict  is  against  the  evidence,  and  that  such  motion  has  been  overruled. 
Everett  v.  i^unmej-,  562. 

9.  A  reviewing  court  will  not  take  notice  of  an  exception  to  the  charge 
of  a  court  to  a  jury,  where  the  charee  consists  of  several  legal  propo- 
sitions, some  of  which  are  sound,  unless  the  exception  distinctly  points 
out  the  portion  of  the  charge  claimed  to  be  erroneous.    Id.  562. 

See  Exceptions,  1,  2,  8,  4,  8;  Equity  and  £quitablx  Relief;  Mak- 

DAMUS,  3,  4;   Ordehs  and  Decrees,  1;   Dower,  7;  Police  Court; 

Error,  6,  9,  10;  Evidence,  7,  31,  88:  Jurisdiction,  6;  JSeqligskcv, 

2,  3,  4;  Trial,  1. 
COURT  AND  JURY.    See  Court,  8, 9;  JSxqlioknos,  2,  8,  4;  Evidence, 

15;  Trial,  1. 
COURTS,  PROBATE.    See  Probate  Courts. 
COURTS,  POLICE.    See  Police  Courts. 
COUNTY  TREASURER— 

1.  A  county  treasurer  who  receives  out  of  the  county  treasury  any  allow- 
ance or  compensation,  other  than  that  specially  provided  by  law,  is  lia- 
ble, under  the  statute,  to  an  action  upon  his  bond,  together  with  his 
sureties,  for  double  the  amount  so  received.    State  v.  Kelly^  421. 

2.  Having  received  such  allowance,  while  acting  as  treasurer,  or  having 
received  it  in  his  capacity  as  treasurer,  he  can  not  defend  against  the 
action,  when  brought,  by  claiming  that,  in  so  reccivmg  it,  he  was  acting 
merely  as  a  private  individual,  and  not  as  an  official.    Id,  421. 
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CoiTNTT  Treasurer — Cbntinued, 
8.  Sach  action  is  properly  brought  in  the  name  of  the  State  of  Ohio,  the 

obligee  in  the  treasurer's  bond.    Jd.  421. 
4.  Such  action  is  not  subject  to  the  limitation  of  one  year,  as  provided  in 
section  16  of  the  code,  but  to  the  same  limitation  as  that  which  governs 
official  bonds.     Id.  421. 
See  Embezzlement,  2. 
COURTESY— 

1.  A  husband,  surviving  his  wife,  has  a  vested  estate  by  courtesy  in  the 
separate  property  of  his  wife,  of  which  she  died  seized.  Hall  v. 
Hall,  184. 

2.  Where  it  appears  that  a  deceased  wife,  at  the  time  of  her  death,  owned 
land  in  her  own  right,  and  no  state  of  facts  then  existed  that  would  bar 
the  surviving  husband's  right  to  the  courtesy  therein,  and  the  land  is  in 
the  possession  of  another,  the  surviving  husband  has  a  right  of  action 
to  recover  the  possession  thereof.    Id,  184. 

CROSS-EXAMINATION.    See  Witness,  2,  8 ;  Eyidbnce,  19,  20. 

DAMAGES— 

1.  A  landlord  who  has  demised  property,  parting  with  possession  and  con- 
trol thereof  to  a  tenant  in  occupation,  is  not  responsible  for  injuries 
arising  from  defective  condition  of  such  premises,  when  that  defect  arises 
during  the  continuance  of  the  lease.    Sfiindelbeek  v.  Mooriy  264. 

2.  Upon  leased  premises,  a  water  pipe  and  gutter,  not  defective  in  their 
original  construction,  became  stopped  up,  so  that  water  flowed  upon  the 
doorsteps  of  the  leased  house,  forming  ice,  upon  which  plaintiff  fell  and 
was  injured.  As  between  lesson  and  lessee,  in  the  absence  of  contract 
to  the  contrary,  it  is  the  duty  of  the  latter  to  repair  the  pipe  or  remove 
the  ice,  and  for  failure  in  this  he  is  liable,  and  not  the  landlord.  Id.  264. 

8.  If  the  defective  condition  of  leased  premises  occasions  damage,  in  order 
to  make  the  lessor  or  landlord  responsible,  it  is  not  sufficient  merely  to 
allege  ownership  in  him,  but  the  special  circumstances  creating  his  lia- 
bility must  be  averred.    Id.  264. 


.  Where  the  father  and  mother,  living  apart,  by  agreement  transfer  the 
car»and  custody  of  their  infant  children  to  the  grandfather  of  the  chil- 
dren, in  consideration  that  he  will  receive,  care,  and  provide  for  them, 
and  in  pursuance  of  such  agreement  he  does  take  them  in  charge,  the 
custody  of  ihe  grandfather  is  lawful,  and  he  has  legal  capacity  to  main* 
tain  an  action  for  damages  against  one  who  wrongfully  takes  or  causes 
them  to  be  taken  from  his  custody.     Clark  v.  Bayer,  299. 

5.  In  such  case  the  grandfather,  being  entitled  to  the  custody  of  the  minors, 
was  also  entitled  to  their  services,  and,  in  an  action  for  damages  against 
one  who  wrongfully  took  them  from  his  possession,  it  is  sufficient'  to  al- 
lege, as  to  loss  of  services,  that  the  wrongful  taking  was  to  deprive  him, 
of  their  "possession  and  services,"  without  alleging  actual  loss  of  ser- 
vices.    Id.  299. 

6.  In  actions  for  damages  arising  from  the  wrongful  act  of  a  married  wo- 
man, husband  and  wife  must  be  joined  as  defendants.  If,  in  the  com- 
mission of  the  tort,  she  acted  under  marital  coercion,  and  such  fact  does 
not  appear  on  the  face  of  the  petition,  her  defense  in  that  respect  mu«t 
be  made  by  answer.    Id.  299. 

7.  It  is  not  only  the  right  of  a  conductor  to  expel  from  a  train  a  drunken, 
unruly,  boisterous  passenger,  but  when  such  a  person  endangers,  by 
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his  Acts  the  IWes  of  people^  it  is  the  duty  of  such  conductor  to  remove 
such  passenger  in  order  to  protect  others  from  violence  and  danger. 
Railway  Co.  v .  VcUleUy,  845. 
8.  But  this  right  must  be  reasonably  exercised,  and  not  so  as  to  inflict  wan- 
ton or  unnecessary  injury  upon  the  offending  passenger,  nor  so  as  to 
needlessly  place  him  in  circumstances  of  unusual  peril.    Id.  845. 

0.  If»  having  exercised  reasonable  prudence,  considering  the  time,  place, 
and  circumstances,  as  also  the  condition  of  the  drunken  man  himself^ 
the  conductor  expels  such  passenger,  who  is  afterward  run  over  and 
killed  by  another  train,  not  in  fault,  the  expulsion  itself  is  not  such 
proximate  cause  of  the  death  as  will  make  the  company  liable.  Id.  845. 

10.  Timber  was  cut  from  lands  of  B.  by  trespassers,  who  by  their  labor  con< 
verted  it  into  cord- wood  and  railroad  ties,  thus  increasing  its  value  three- 
fold. It  was  then  sold  to  an  innocent  purchaser,  who  was  sued  by  B. 
for  the  value  of  the  wood  and  ties.  Whatever  might  be  the  rule  of 
damages,  as  against  innocent  purchasers,  B.  can  not  recover  the  value 
of  the  timber  as  enhanced  by  the  labor  of  the  wrong-doers,  after  it  was 
severed  from  the  realty.     Railroad  Co,  v.  Hutehvns^  571. 

11.  In  an  action  for  the  recovery  of  damages,  tried  by  a  jury,  if  the  ver- 
dict shows  upon  its  face  that  the  damages  assessed  have  been  estimated 
upon  an  erroneous  and  illegal  basis,  such  verdict  should,  on  the  motion 
or  the  party  prejudiced  thereby,  be  set  aside ;  and  it  is  error  to  enter 
judgment  thereon,  against  his  objection.     Holden  v.  Belmont,  585. 

12.  An  action  to  recover  damages  under  an  act  requiring  compensation  for 
causing  death  by  wrongful  act,  neglect,  or  default  (2  8.  &  C.  1139),  may 
be  brought  in  any  county  in  the  state  where  the  defendant  or  any  one 
of  the  defendants  resides  or  may  be  served.    Drea  v.  CarringUm^  595. 

See  Negligence,  1,  2,  3,  4,  7,  8,  9,  10,  11,  12;  14;  Slander. 
DEEDS.    See  Executor«  and  Administrators,  11, 12,  18, 14, 15;  Hus- 
band AND  Wife,  9,  10. 
DELAY.    See  Mandamus,  8,  4. 

DEMAND  AND  NOTICE.    See  Promissory  Notes,  1. 
DEPOSITIONS.    See  Eyidbnoe,  10.  % 

DESCENT  AND  DISTRIBUTION.    See  Wills  j  Cohybyahom»  7,  %^ 
9,10. 

DEVISE.    See  Wills. 

DIMINUTION  OP  RECORD.    See  Record,  1. 

DIVORCE  AND  ALIMONY.    See  Alimony,  1,  2. 

DOWER- 

1.  Where,  in  a  suit  brought  to  enforce  a  vendor's  lien  for  purchase-money, 
to  which  the  vendee  and  his  wife,  and  also  the  holder  of  a  subsequent 
mortgage  executed  by  the  vendee  alone,  are  made  defendants,  and  the 
proceeds  of  sale  of  the  land  covered  by  the  liens  are  more  than  sufllcicnt 
to  discbarsie  the  vendor's  claim,  the  wife  is  entitled,  as  against  such 
mortgagee^  to  assert  her  contingent  right  of  dower  in  the  surplus  fund. 
Unger  v.  LeiUr^  210. 

2.  But  such  right  of  the  wife  must  be  protected  in  a  mode  which  will  not 
interfere  with  the  right  of  the  mortgagee  to  subject  the  whole  estate  of 
the  husband  in  the  premises  to  the  present  satisfaction  of  the  mortgage 

vdebt  in  its  order  of  priority.    Id,  210. 
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8.  Therefore,  when  rach  surplus  is  insufficient  to  discharge  tnXij  the  mort- 
gage  debt,  the  court  should  not  (agtiinst  the  will  of  the  mortgagee)  di- 
rect one-third  of  the  surplus  fund  to  be  put  on  interest,  by  the  sheriff; 
during  the  life  of  the  wife,  for  the  purpose  of  securing  her  contingent 
dower  interest.    Id.  210. 

4.  The  proper  course,  in  sucti  a  case,  is  to  award  to  the  wife,.fW>m  the  sur- 
plus flind,  the  value  of  her  contingent  right  of  dower  therein,  to  be  as- 
tained  by  reference  to  the  tables  of  recognized  authority  on  that  subject, 
in  connection  with  the  state  of  health  and  constitutional  vigor  of  the 
wife  and  her  husband.    I<L  210. 

6.  A  release  of  the  wife's  inchoate  right  of  dower  is  a  valid  considention 
for  a  conveyance  of  property  to  her.    Singree  v.  WHch^  820. 

6.  Such  conveyance  will  not  be  held  fraudulent  and  void,  as  to  the  hus- 
band's creditors,  unless  the  amount  of  consideration  received  is  so  dis- 
proportioned  to  the  value  of  the  wife's  contingent  dower  as  to  be  un- 
reasonable.   Id,  820. 

7.  So  great  is  the  difficulty  of  estimating  the  worth  of  contingent  dower 
rights— so  uncertain  and  imaginary  are  the  values  which  are  the  neces- 
sary elements  of  the  computation — that  the  court  will  not  pronounce 
the  transaction  fraudulent,  fh>m  the  fact  that  the  wife  insistea  upon  and 
received  a  sum  greater  than  her  dower,  if  the  facta  do  not  show  mala 
fides  in  her  or  her  husband.    Id,  820. 

EMBEZZLEMENT— 

1.  Where  a  statute  creates  a  new  olfense  by  prohtbitine  and  making  un- 
lawful  any  tiling  which  was  lawful  before,  and  provides  a  specific  rem- 
edy against  such  new  offense  (not  antecedently  unlawful)  by  a  particu- 
lar  sanction  and  method  of  proceeding,  that  method  of  proceeding,  and 
none  other,  must  be  preserved.     CommiBsionets  v.  Bank,  194. 

2.  By  section  15  of  **  an  act  to  establish  an  independent  treasury  of  the 
State  of  Ohio,"  any  person  advising,  aiding,  or  participating  in  the  loan- 
ing of  the  public  moneys,  is,  with  the  public  officer  who  makes  suoh 
loan,  guilty  of  embezzlement,  and  on  conviction  is  subject  to  imprison, 
ment  and  to  a  fine  in  double  the  amount  so  embezzled.  Such  fine  is  a 
judgment  in  favor  of  the  party  whose  funds  are  so  embezzled,  to  be  col- 
lected as  other  judgments  at  law,  and  can  only  be  satisfied  or  released 
by  such  party :  Heldt  That  for  a  violation  of  said  section,  by  advising, 
aiding,  or  participating  in  lending  the  public  moneys,  this  section  pro> 
vides  for  a  new  offense,  and  gives  a  specific  remedy  to  the  injured  party 
in  the  judgment  therein  provided  for,  and  such  remedy  is  exclusive  of  a 
civil  action  for  the  same  offense.    Id,  194. 

EQUITY  AND  EQUITABLE  RELIEF— 
1.  F.,  owning  real  estate  in  July,  1871,  sold  it  to  N.,  and  took,  in  part 
payment,  a  purchase-money  note,  secured  by  mortgage,  due  in  five 
years,  with  interest.  Before  the  note  became  due,  N.  was  sick,  and  for 
a  time  insane,  when  F.,  believing  the  debt  injuriously  affected  the  mind 
and  health  of  N.,  voluntarily,  and  without  consideration  therefor,  for 
the  purpose  of  relieving  the  mind  of  N.,  caused  the  note  and  mortgage 
to  be  delivered  to  H.  E.  N.,  wife  of  N.,  with  the  understanding  on  his 
part  that  when  N.  ••recovered,"  they  should  be  returned  to  F.  After- 
ward, with  a  like  purpose,  F.  entered  a  cancellation  on  the  mortgage, 
which  was  entered  of  record.  When  N.  was  restored  to  health  ab.i 
reason,  F.  requ  sted  N.  and  H.  E.  N.  to  return  to  him  the  note,  and  re- 
store the  canceled  lien  on  the  real  estate.  They  refused.  The  action 
was  instituted  before  the  maturity  of  the  note  and  mortgage  to  have 
the  note  declared  an  existing  indebtedness  against  N.,  the  mortgage  lien 
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restored,  and  for  injunction.  On  demurrer  to  a  petition  setting  forth 
the  foregoing  facts :  Beld^  The  facts  set  out  in  the  petition  are  not  saf- 
flcient  to  make  a  case  for  the  equitable  relief  soui^ht.  Faurot  v.  ^eff^  44. 
2.  One  claiming  the  benefit  of  the  rule  that  a  court  of  equitable  jurisdic- 
tion will  consider  as  executed  that  which  in  equity  should  haye  been 
executed,  must  show  either  that  he  has  performed,  has  ofiered  to  per- 
form, or  has  been  at  all  times  ready,  willing,  and  able  to  perform  on  his 
part.  HaU  v.  Hall,  184. 
8.  Where  the  conduct  of  the  parties  in  relation  to  a  contract  has  been 
such  as  to  show  a  mutual  abandonment  thereof,  or  where  it  has  been  so 
treated  by  them  that  neither  of  them  could  successfully  invoke  the  aid 
of  a  court  of  equitable  jurisdiction  to  enforce  a  specific  performance, 
the  rule  that  equity  will  consider  that  done  which  should  have  been 
done,  will  not  operate  as  an  estoppel  to  the  assertion  of  a  clear  legal 
right,  /rf.  184. 
See  MoRTGAOKS  ot  Realty,  2,  8;  Trusts;  Executors  and  Adminib- 
TRATOBS,  12,  14, 15 ;  Married  Women,  1,  2,  8,  4 ;  Hoyt  v.  Day,  101. 

ERROR— 

1.  Testimony  having  been  received  subject  to  objection,  some  of  which 
was  incompetent,  a  court  of  error  will  not  reverse,  if  there  is  enough 
of  that  which  was  competent  to  sustain  the  findings  of  the  court.  Black 
v.  Hill,  318. 

2.  Where  no  exception  is  taken  at  the  trial  to  the  charge  of  the  court  to 
the  jury,  a  judgment  will  not  be  reversed,  on  error,  upon  the  mere 
ground  of  error  in  the  charge,  without  reference  to  the  merits  of  the 
whole  case.    Railroad  v.  Porter,  328. 

8.  Where,  however,  the  whole  evidence  is  made  part  of  the  record,  and  it 
appears  that  the  verdict  is  contrary  to  law,  the  overruling  of  a  motion 
for  a  new  trial  on  that  ground,  may  be  reviewed,  on  error,  though  no 
exception  was  taken  to  the  ruling  of  the  court.     Id.  328. 

4.  It  is  not  error  to  overrule  a  general  objection  to  all  the  testimony  of  a 
witness  where  part  of  it  is  admissible.     Elatner  v.  Fife,  858. 

5.  The  statute  (S.  &  S.  289)  excludes  from  its  operation  those  **  who  conscien- 

tiously do  oDserve  the  seventh  day  of  the  week  as  the  Sabbath/'  But 
whether  the  defendant  is  entitled  to  the  benefit  of  this  proviso  must  be 
determined  from  all  the  evidence  in  the  case,  and  a  finding  of  fact  herein 
will  not  be  disturbed,  unless  clearly  against  the  weight  of  testimony. 
BiUigheimer  v.  State,  485. 

6.  If  the  debtor  has  voluntarily  abandoned  his  homestead  before  claim- 
ing it  OS  exempt,  his  right  is  gone;  but  the  court  having  found  there 
has  been  no  such  abandonment,  that  finding  can  not  he  reviewed  upon 
error,  the  bill  of  exceptions  not  showing  the  evidence  upon  which  the 
court  based  its  action.    Jackson  v.  Reid,  443. 

7.  Where  the  overruling  of  a  motion  for  a  new  trial  is  assigned  for  error, 
and  all  the  evidence  oifered  on  the  trial,  together  with  the  charge  of  the 
court,  is  properly  brought  up  by  bill  of  exceptions,  a  reviewing  court 
will,  in  connection  with  the  evidence,  look  to  the  charge  of  the  court, 
whether  excepted  to  or  not,  and,  if  there  is  leason  to  believe  that  the 
verdict  was  the  result  of  erroneous  instructions,  will  reverse  the  judg- 
ment and  award  a  new  trial.     Baker  v  Pendergast,  494. 

8.  Questions,  other  than  such  as  affect  jurisdiction,  will  not  be  reviewed  in 
a  court  of  last  resort,  which  were  omitted  to  be  presented  to  the  district 
court  when  sitting  as  a  court  of  error  on  final  judgments  rendered  by 
the  court  of  common  pleas.    Pollock  v.  Cohen,  514. 

9.  Questions  of  error,  not  specifically  assigned,  are  presumed  to  be  waived 
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by  a  party  who  claims  there  is  error,  to  bis  prejadice,  in  the  record. 
Id.  614. 

10.  Where  a  case  is  brought  a  second  time  on  the  same  record  by  petition 
in  error,  all  questions  on  such  record  will  be  deemed  settled  by  the  first 
adjudication.  This  rule  extends  not  only  to  questions  actually  presented, 
but  to  all  questions  existing;  on  the  record  that  might  have  been  pre- 
sented for  adjudication  in  the  first  petition  in  error.  In  such  case  the 
second  petition  in  error  should  be  dismissed.    Id.  614. 

11.  The  findings  of  a  court  or  of  a  jury,  upon  issue  of  fact,  are  not  subject 
to  review  on  proceedings  in  error,  except  where  it  appears  from  the 
record  that  a  motion  for  a  new  trial  was  made,  on  the  ground  that  the 
verdict  is  against  the  evidence,  and  that  such  motion  has  been  overruled. 
Everett  v.  Sumnei%  662. 

12.  A  reviewing  court  will  not  take  notice  of  an  exception  to  the  charge 
of  a  court  to  a  jury,  where  the  charge  consists  of  several  lej^al  proposi- 
tions, some  of  which  are  sound,  unless  the  exception  distinctly  points 
out  the  portion  of  the  charge  claimed  to  be  erroneous.    Id.  662. 

See  ExcKPTiONs,  3,  4,  6,  7 ;  Court,  1,  2,  3, 4,  5 ;  Bill  of  Exceptions,  1» 
2,  3,  4 ;  Record,  4 ;  Guaroe  of  Court  ;  Evidence,  22,  23. 
ESTATES.    See  Wills;  Conveyances,  7,  8,  9,  10. 
ESTOPPEL—  • 

1.  .Where  the  conduct  of  the  parties  in  relation  to  a  contract  has  boen 
such  as  to  show  a  mutual  abandonment  thereof,  or  where  it  has  been  so 
treated  by  them  that  neither  of  them  could  successfully  invoke  the  aid 
of  a  court  of  equitable  jurisdiction  to  enforce  a  specific  performance, 
the  rule  that  equity  will  consider  that  done  which  should  have  been 
done,  will  not  operate  as  an  estoppel  to  the  assertion  of  a  clear  legal 
right.     Hall  v.  HaLly  184. 

2.  The  conveyance  by  a  son  of  his  expectancy  in  land  owned  by  his  fa- 
ther, which  would  descend  to  him,  if  he  survived  the  father  and  the 
latter  should  die  intestate  owning  the  same,  is  the  conveyance  of  a  mere 
naked  possibility  not  coupled  with  an  interest,  and  passes  no  estate  or 
interest  in  the  land.     Hart  v.  Gregg,  602. 

8.  Such  a  convevance  can  not  operate  to  defeat  the  grantor's  title,  after- 
ward acquired  by  descent,  except  by  way  of  legal  or  equitable  estop- 
pel.   7rf.  602. 

4.  If  such  conveyance  contains  no  covenants  of  warranty,  or  recitals,  and 
there  are  no  acts  of  the  grantor  amounting  to  an  equitable  estoppel,  he 
is  not  estopped  from  asserting  an  after-acquired  title.    Id.  602. 

6.  The  grantees  under  such  conveyance,  never  in  possession  thereunder, 
can  not,  as  such,  nor  by  way  of  estoppel,  assert  a  title  or  interest  in  the 
land  against  one  in  actual  possession  under  a  legal  title,  though  such 
title  is,  as  against  the  grantor,  his  heirs  and  assigns,  fraudulent  and 
void.    Id.  502. 

See  Railway  Co.  v.  Stringer^  468. 
EVIDENCE— 

1.  In  an  action  by  the  owners  of  a  steamboat  against  an  insurance  com- 
pany, on  a  policy  against  perils  in  the  navigation  of  specified  privileged 
waters,  for  the  loss  of  the  vessel,  occasioned  by  encountering  an  un- 
known cause  of  peril,  from  which  she  suddenly  sprang  a  leak  and  sunk 
while  navigating  a  privileged  water,  it  is  not  competent,  in  chief,  to  give 
in  evidence  for  any  purpose,  specific  cases  of  other  steamboats  that  had 
been  lost  while  navigatmg  the  same  and  uthor  western  rivers,  occa- 
sioned by  some  unknown  injury  causing  them  to  suddenly  leak  and  sink. 
Ins,  Co.  V.  Tobin^  77. 
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2.  When  a  steamboat  is  shown  to  have  been  seaworthy  at  the  time  she 
was  insured,  and  no  intervening  circumstance  occurs  to  render  her  un- 
seaworthy,  her  seaworthiness  is  presumed  to  continue;  but  when  during 
the  life  of  the  policy  she  springs  a  dangerous  leak,  without  apparent 
cause,  a  new  presumption  arises,  that  of  unseaworthiness;  yet,  as  this 
new  presumption  is  not  a  conclusive  one,  the  owners  are  not  required, 
to  entitle  them  to  recover  for  the  loss,  to  show  the  identical  cause  of  her 
loss,  but  may  show  a  probable  cause.    Id,  77. 

8.  In  case  of  loss  from  some  unknown  cause,  a  person  conversant  with 
steamboat  navigation,  and  who  is,  from  actual  experience,  familiar  with 
the  perils  attending  steamboat  navigation  on  the  privileged  waters  and 
other  of  the  western  rivers,  may  eive  his  opinion,  and  say  whether  a 
steamboat,  while  being  navigated  thereon,  with  ordinary  skill  and  care, 
might,  without  apparent  or  known  cause,  suddenly  spring  a  leak  and 
sink  from  some  unknown  peril  of  the  river.  Id.  77. 
.  4.  A  person,  experienced  in  the  navigation  of  steamboats  used  to  carry 
cot'ion  on  the  western  rivers,  known  as  "cotton  boats,"  may,  when 
speaking  from  personal  knowledge  and  experience,  say  whether  such 
boats,  when  freighted  with  cotton,  usually  leak  and  require  the  daily  use 
of  the  pumps  to  keep  them  free  trom  water,  as  tending  to  show  how  the 
words  »'  tight  and  sound,"  used  in  the  policy,  were  understood  by  the 
parties.    M,  77.  • 

6.  When  the  actual  effect  of  a  known  agency  is  unknown,  and  the  opinion 
of  one  familiar,  by  actual  observation,  with  the  matter  under  consider- 
ation, is  the  best  testimony  the  subject-matter  to  be  investigated  af- 
fords, the  opinion  of  such  person  may  be  received  as  testimony ;  hence 
it  was  competent  to  receive  as  testimony  the  opinion  of  skilled  river 
navigators  familiar  with  the  subject  as  to  the  eftect  the  wave  swells 
made  by  a  larger  steamboat  would  have  upon  a  smaller  and  heavily 
laden  one  while  passing.    Id,  77. 

6.  The  statements  of  a  steamboat  captain,  made  in  the  discharge  of  his 
duty  as  commander  of  the  vessel,  while  she  is  in  a  sinking  condition, 
and  he  is  in  the  act  of  seeking  aid  of  another  to  relieve  her  from  pres- 
ent peril  of  loss,  as  to  her  perilous  condition,  how  and  where  she  was 
leaking,  made  under  such  circumstances,  his  statements,  accompanying 
his  acts,  and  explanatory  of  them,  are  res  ffeatce^  and  therefore  competent 
testimony.    Id.  77. 

7.  Judicial  notice  can  not  be  taken,  on  the  trial  of  a  case,  of  the  statutes 
of  a  foreign  country.  When  relied  on,  they  must  be  proved  by  com- 
petent evidence,  like  any  other  fact  material  to  the  case.  Mor  can  they 
oe  regard*  d  by  a  reviewing  court,  when  not  made  part  of  the  record  of 
the  case  sought  to  be  reviewed.    Evavs  v.  ReynoldR^  1G3. 

8.  A  marriage,  solemnized  in  due  form,  is  presumed  to  be  lawful  until 
some  enactment,  which  annuls  it,  is  produced  and  proved  by  those  who 
deny  its  validity.    Id,  168. 

9.  A  judgment  will  not  be  reversed  on  error  for  the  erroneous  admission 
of  evidence,  where  it  appears  from  the  record  that  the  fact  which  the 
evidence  tended  to  prove  was  admitted  by  the  party  seeking  the  reversal, 
and  that  the  evidence  was,  therefore,  in  no  way  prejudicial  to  him.  Id, 
163. 

10.  Where  depositions  were  sealed  up  and  indorsed  with  the  title  of  the 
cause,  the  name  of  the  officer  taking  the  same,  and  his  certificate  that 
they  were  by  him  addressed  and  transmitted  to  the  clerk  of  the  court 
where  the  cause  was  pendinj,  and  the  depositions  so  sealed  up  and  in- 
dorsed  were  inclosed  in  another  envelope,  which  was  properly  addressed 
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to  said  clerk,  but  the  oater  envelope  contained  no  indorsement: 
Heldf  To  be  a  substantial  compliance  with  section  847  of  the  code.  JiL 
168. 

11.  On  the  trial,  under  an  indictment  charging  the  defendant  with/urm'M- 
ing  spirituous  liquors  to  a  minor  to  be  drank  by  such  minor,  knowing 
him  to  be  a  minor,  a  written  order  from  the  father  of  the  minor  to  the 
defendant  directing  him  to  sell  beer  to  his  minor  son  until  forbidden  by 
him,  is  not  competent  testimony  for  the  defense.     Grepel  v.  ^Siate,  167. 

12.  Where  the  transaction  amounts  to  a  sale  of  intoxicating  liquors  not  to 
be  drank  by  the  minor,  and  the  indictment  is  under  the  act  of  May  1, 
1854,  for  a  sale  to  a  minor,  such  written  order  would  be  competent  testi- 
mony for  the  defense.    Id.  167. 

18.  P.  sued  D.  for  merchandise,  claiming  the  contract  to  be  that  the  mer- 
chandise was  deliverable  on  the  cars  at  R.,  the  beginning  of  the  rail- 
road route,  while  D.  claimed  that  it  was  deliverable  at  M.,  the  end  of 
the  railroad  route.  D.,  having  received  and  paid  for  three  car  loads, 
denied  having  received  any  more.  In  this  state  of  the  case,  it  is  com- 
petent for  D.  to  show  that  only  six  car  loads  in  all  had  been  shipped  to 
him  from  H.  to  M.,  during  the  time,  and  that  three  of  the  six  were 
shipped  by  a  party  other  than  P.    Diebold  v.  PoweU^  178. 

14.  Evidence  must  be  confined  to  the  issue,  and  even  for  the  purpose  of 
corroborating  the  testimony  of  witnesses,  an  inquiry  into  .facts  entirely 
collateral,  leading  to  a  controversy  over  matters  altogether  foreign  to 
the  case  before  the  court,  can  not  be  permitted.   Henkle  v.  McClure,  202. 

16.  The  effect  of  incompetent  testimony  once  admitted  can  not  be  done 
away  with,  except  by  such  a  charge  to  the  jury  as  will  enforce  them  to 
disrejcard  it  completely.    Id.  202. 

16.  Under  the  provisions  of  the  statute  authorizing  a  municipal  corpora- 
tion to  appropriate  land  to  a  public  use,  such  corporation  must  secure 
an  **  inquiry  into  and  assessment  of  compensation,"  by  a  jury,  to  the 
owner  of  the  property  sought  to  be  appropriated,  which  inquiry  and  as- 
sessment must  be,  not  merely  nominal,  but  actual,  and  made  upon  proof 
of  the  value  of  the  property,  or  the  corporation  may  be  defeated  in  the 
appropriation;  it  is,  therefore,  not  such  error  as  will  warrant  the  re- 
versal of  a  judgment  for  the  court  before  which  the  inquiry  is  held,  to 
permit  such  corporation  to  open  and  close  the  evidence  and  argument 
to  the  jury.    Ifeff  v.  Oincinnaii^  216. 

17.  When  a  question  is  asked  of  a  witness  which  is  objected  to,  and  the 
objection  is  sustained,  the  ruling  will  not  be  reviewed  on  error,  unless 
the  exception  taken  shows  what  it  was  proposed  to  prove.    Id.  215. 

18.  On  an  inquiry  before  a  jury  for  the  assessment  of  compensation  to  the 
property  owners  for  land  sought  to  be  appropriated  for  a  public  use,  a 
civil  engineer  testified  that  he  had  computed  the  quantity  containi^d  in 
each  of  the  lots  described  in  the  application  for  the  appropriation,  and 
had  noted  the  square  feet  contained  in  each  lot,  on  a  copy  of  the  plat 
contained  in  the  application,  which  paper  the  court  permitted  to  be 
given  to  the  jury  as  a  memorandum  of  the  quantity  of  land  contained 
in  each  one  of  the  lots,  as  testified  to  by  the  witness:  Held,  Not  to  be 
error.    Id.  215. 

19.  A  witness  may  be  cross-examined  as  to  his  examination-in-chief,  in  all 
its  bearings,  as  to  whatever  goes  to  explain  or  modify  what  he  has 
stated  in  his  examination-in^chief.  The  right  to  cross-examine  extends, 
in  any  view,  to  all  matters  connected  with  the  rei gestcs.  Martin  v. 
Elden,  282. 
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20.  The  denial  of  such  right,  upon  a  trial,  is  error,  for  which  a  judgment 
may  be  reversed  by  a  reviewing  court,  though  the  cross-examiner  docs 
not  disclose  the  answers  which  he  expects  to  elicit  by  such  cross- 
examination.  The  rule  requiring  such  disclosure  is  not,  ordinarily,  ap- 
plicable lo  what  is  strictly  cross-examination.  /</.  282. 
21.  In  construing  a  will,  extrinsic  evidence  may  be  received  to  show  the 
circumstances  under  which  it  was  made.  The  testator  having  used  the 
phrase  "my  two  farms,"  such  evidence  may  be  introduced  to  show  the 
situation  of  the  land,  and  the  manner  in  which  it  had  been  used  and 
treated,  in  order  to  ascertain  whether  a  disconnected  piece  of  woodland 
was,  in  fact,  a  part  of  one  of  the  "  two  farms,"  so  ad  to  pass  under  the 
devise.     Black  v.  nUt,  818. 

22.  Testimony  having  been  received,  subject  to  objection,  some  of  which 
was  incompetent,  a  court  of  error  will  not  reverse,  if  there  is  enough 
of  that  which  was  competent  to  sustain  the  findings  of  the  court. 
Id.  818. 

23.  It  is  not  error  to  overrule  a  general  objection  to  all  the  testimony  of  a 
witness,  when  part  of  it  is  admissible.     EUtner  v.  Fife^  858. 

24.  A  trust  raised  by  implication  of  law  may  be  proved  by  parol.  Newton 
v.  Taylor^  399. 

25.  The  provision  of  section  313  of  the  code,  as  amended  March  2,  1871, 
which  excludes  a  party  from  testifying  in  a  civil  action  where  the  ad- 
verse party  claims  as  "grantee  "  of  a  deceased  person,  does  not  apply  to 
the  assignee  of  a  chose  m  action.     EUiott  v.  Shaw^  431. 

26.  In  an  action  on  a  promissory  note  against  one  purporting  to  be  the 
maker,  by  an  assignee  of  the  note  from  its  original  holder  and  owner 
who  died  after  the  assignment,  the  defendant  is  a  competent  witness  to 
prove  any  fact  material  to  the  issue  in  the  case,  whether  it  transpired 
before  or  after  the  death  of  the  assignor.    Jd.  431. 

27.  Where  one  does  an  act  apparently  in  violation  of  a  criminal  statute, 
but,  in  fact,  under  circumstances  that  tend  to  show  a  want  of  guilty  in- 
tention, the  excusing  circumstances  may  be  given  in  evidence  on  the 
trial  to  show  his  good  faith  in  the  transaction,  where  that  is  a  material 
element,  or  that  he  was  ignorant  of  the  facts  that  would  make  his  acts 
criminal.    Farrell  v.  Siate^  456. 

28.  A  person  indicted  for  selling  intoxicating  liquors  in  violation  of  the 
provisions  of  section  1  of  the  act  to  provide  against  the  evils  resulting 
from  the  sale  of  intoxicating  liquors  in  the  State  of  Ohio,  may.  on  the 
trial,  show  that  at  the  time  he  bought  the  article  alleged  in  thti  indict- 
ment to  be  intoxicating  liquor  it  was  represented  to  him  to  be  free  from 
alcoholic  properties;  that  he  bought  it  with  the  understanding  and  be- 
lieving that  it  was  not  intoxicating  liquor,  and  sold  it  with  such  under- 
standing and  belief.    Id.  456. 

29.  A  person  about  to  cross  the  street  of  a  city  in  which  there  is  an  ordi- 
nance against  fast  driving,  has  a  right  to  presume,  in  the  absence  of 
knowledge  to  the  contrary,  that  others  will  respect  and  conform  to  such 
ordinance ;  and  it  is  not  negligence  on  his  part  to  act  on  the  presump- 
tion that  he  is  not  exposed  to  a  danger  which  can  only  arise  through  a 
disregard  of  the  ordinance  by  other  persons.     Baker  v.  Pendergai^,  494. 

80.  But  where  he  knows  that  others  are  driving  along  the  street,  at  the 
place  of  crossing,  at  a  forbidden  rate  of  speed,  and  he  has  full  means 
of  seeing  the  rate  at  which  they  are  driving,  the  existence  of  such  or- 
dinance will  nbt  authorize  a  presumption  which  is  negatived  by  the  ev- 
idence of  his  senses.  If  the  attempt  to  cross  the  street,  under  the  cir- 
cumstances, would  be  negligence  on  his  part,  the  fact  of  the  existence 
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of  such  city  ordinance  is  not  evidence  tending  to  free  him  fh>m  culpa- 
l)ility.     /<i494. 

81.  When  the  authority  conferred  on  an  agent  is  by  an  instrument  In  writ- 
ing, and  is  special,  parol  evidence  is  inadmissible  to  vary  or  affect  its 
terms;  questions  arising  on  the  trial,  as  to  the  scope  of  the  authority 
conferred  by  such  instrument,  must  be  determined  by  the  court.  (0^~ 
v^r  V.  Sifirfinj  et  aL,  20  Ohio  St.  391,  considered  and  distinguished.) 
PoUock  V.  Cbhen,  5U. 

82.  The  finding  by  trustees  of  special  road  districts,  under  section  46  of  the 
statute  relatmg  to  towns  and  cities  (2  S.  &  G.  1500),  that  two-thirds  of 
the  resident  owners  of  lots  of  land  through  which  a  proposed  improve- 
ment is  to  be  made  have  petitioned  therefor,  is  not  conclusive  of  the 
fact.     Campbell  v.  Park,  644. 

83.  Such  fact  may  be  inquired  into  by  the  court  in  an  action  to  collect  an 
assessment  made  to  pay  for  the  improvement,  as  well  to  support  an  or- 
der to  make  the  same  as  to  impeach  it.    Id,  644. 

84.  It  is  not  essential  that  the  necessary  two-thirds  shall  sign  one  petition. 
If  more  than  one  petition  is  actual  I  v  pending  when  the  order  is  made, 
and  they  together  contain  the  requisite  number  of  petitioners,  the  power 
to  make  the  order  can  not  be  impeached  on  the  ground  that  the  trustees 
acted  on  one  of  them  only,  which  was  not  signed,  by  two  thirds  of  the 
resident  owners.    Id.  644. 

86.  On  the  19th  of  August,  1868,  a  petition  was  presented  for  the  improve- 
ment, which  was  examined  by  the  trustees,  but  they  rejected  it  by  rea- 
son of  a  supposed  defect  of  one  of  the  signatures,  but  did  not  pass  upon 
the  merits  of  the  application.  The  petition  was  not  withdrawn,  nor  did 
any  of  the  signers  withdraw  their  names,  but  it  remained  on  file  with  the 
trustees  until  the  23d  of  September,  1868,  when  the  project  for  the  im- 
provement being  still  pending,  a  second  petition  for  the  same  improve- 
ment was  presented,  and  the  order  made  thereon  ;  the  proper  ordinance 
was  passed  and  published ;  the  work  was  let  and  completed  after  due 
publication,  without  objection  by  signers  of  the  first  petition,  whose 
names  are  not  on  the  second:  Held,  That  in  the  absence  of  proof  to  the 
contrary,  the  presumption  is  that  those  signing  the  first  petition  con- 
tinued to  be  petitioners  at  the  time  the  order  was  made  on  the  second, 
and  may  be  counted  to  ascertain  if  the  necessary  two-thirds  desired 
the  improvement.     Id,  644. 

86.  Where  words  defamatory  of  the  character  of  a  married  woman  are 
published  in  the  presence  and  hearing  of  her  husband,  he  is  a  compe- 
tent witness  to  prove  the  speaking  of  the  words  in  an  action  of  slander 
brought  by  husband  and  wife.     Duval  v.  Davey,  604. 

37.  In  an  action  of  slander  by  a  woman,  whore  the  alleged  defamatory 
words  impute  to  her  a  want  of  chastity,  specific  acts  of  sexual  inter- 
course by  her  can  not  be  given  in  evidence,  for  any  purpose,  under  the 
issue  made  by  a  general  denial.    Id,  604. 

38.  Where  the  slanderous  words  set  out  in  the  petition  charged  the  plaint- 
ifi;  a  female,  with  a  want  of  chastity,  under  such  issue  it  is  competent,  in 
mitigation  of  damages,  to  show  that  plaintiff's  general  reputation  for 
chastity  at  and  prior  to  the  speaking  of  the  words  was  bad.  (DewUi  v. 
OreenfteUt,  6  Ohio,  225,  overruled.)    Id,  604. 

See  Intoxicating  Liquors,  6 ;  liECORP,  9. 
EXCEPTIONS— 
1.   When  a  series  of  propositions,  requested  as  a  charge  to  toe  jury,  are 
given,  and  there  are  one  or  more  soun(l  propositions  of  law  in  the  series, 
an  exception  to  the  series  in  this  form :  *'  to  the  giving  of  which  charge 
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defendant  at  the  time  excepted,"  ia  insuAcient.  The  exception  should  be 
to  each  proposition,  or,  if  not  intended  to  except  to  eiich,  should  in  some 
pertinent  way  distinctly  refer  to  the  proposition  claimed  to  be  erroneous. 
Ins,  Co.  V.  'Vobtti,  77. 

2.  Where  a  series  of  propositions  are  requested  as  a  charge,  and  one  or 
more  of  the  propositions  are  unsound,  and  the  charge  is  refused,  or  mod- 
ified in  several  respects,  an  exception,  as  follows:  "To  which  refusal 
and  modifications  of  such  charges  defendant  at  the  time  excepted," 
is  not  suHiciently  definite.  In  such  case  the  exception  falls,  because  it 
fails  to  direct  the  attention  of  the  reviewing  court  to  the  proposition 
or  propositions  in  regard  to  which  error  is  claimed  to  exist.    Id.  11, 

8.  An  exception,  in  the  following  form :  **  To  which  general  charge  of  the 
court  the  defendant  at  the  time  excepted,  and  excepted  also  to  each 
proposition  of  law  therein  contained  differing  from  the  several  specific 
charges  asked  by  defendant,"  when  the  general  charge  contains  more 
than  one  proposition  of  law,  and  is  not  in  all  respects  erroneous,  is 
wanting  in  definiteness,  and  fails  to  present  any  question  with  sufficient 
certainty  for  review  on  error.     Id,  77. 

4.  An  exception  to  a  general  charge,  or  one  containing  more  than  asinele 
proposition  of  law,  should  clearly  point  out  the  part  of  the  charge  in- 
tended to  be  questioned  by  the  exception  at  the  time  the  charge  is  given 
or  refused,  and  failing  in  this  respect,  the  reviewing  court  will  not  be 
bound  to  take  notice  of  the  exception.     Id.  11. 

6.  When  a  question  is  asked  of  a  witness,  which  is  objected  to,  and  the 
objection  is  sustained,  the  ruling  will  not  be  reviewed  on  error,  unless 
the  exception  taken  shows  what  it  was  proposed  to  prove.  Neff  v.  Cin^ 
cinnaiif  215. 

6.  Where  no  exception  is  taken  at  the  trial  to  the  charge  of  the  court  to 
the  jury,  a  judgment  will  not  be  reversed,  on  error,  upon  the  mere 
ground  of  error  in  the  charge,  without  reference  to  the  merits  of  the 
whole  case.     Railroad  v.  Porter ,  328. 

7.  Where,  however,  the  whole  evidence  is  made  part  of  the  record,  and  it 
appears  that  the  verdict  is  contrary  to  law,  the  overruling  of  a  motion 
for  a  new  trial  on  that  ground  may  be  reviewed  on  error,  though  no  ex- 
ception was  taken  to  the  ruling  of  the  fjourt.     Id.  B28. 

8.  Questions,  other  than  such  as  affect  jurisdiction,  will  not  be  reviewed 
in  a  court  of  last  resort,  which  were  omitted  to  be  presented  to  the  dis- 
trict court  when  sitting  as  a  court  of  error  on  final  judgments  rendered 
by  the  court  of  common  pleas.    Pollock  v.  Cohen,  614. 

9.  Questions  of  error,  not  specifically  assigned,  are  presumed  to  be  waived 
by  a  party  who  claims  there  is  error,  to  his  prejudice,  in  the  record.  Id, 
514.    • 

10.  A  reviewing  court  will  not  take  notice  of  an  exception  to  the  charge  of 
a  court  to  a  jury,  where  the  charge  consists  of  several  legal  propositions, 
some  of  which  are  sound,  unless  the  exception  distinctly  points  out  the 
portion  of  the  charge  claimed  to  be  erroneous.     Everett  v.  Sumner,  562. 

See  Ereor,  6,  7. 
EXEMPTIONS— 

1.  By  the  act  of  1850  (2  S.  &  0.  1145),  the  homestead  having  been  sold 
under  a  claim  which  precludes  the  allowance  of  exemption,  leaving  a 
surplus,  the  debtor  may  insist  upon  his  allowance  out  of  such  surplus, 
as  against  creditors  whose  claims  do  not  preclude  the  allowance  of  a 
homestead.     JacJisoji  v.  Rtid,  443. 
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Exemptions—  Continued. 
2.  If  the  debtor  has  voluntarily  abandoned  his  homestead,  before  claim- 
ing it  as  exempt,  bis  right  is  gone ;  bat  the  court  having  found  there 
has  been  no  such  abandonment,  that  finding  can  not  be  reviewed  upon 
error,  the  bill  of  exceptions  not  showing  the  evidence  upon  which  the 
court  based  its  action.    Id,  448. 

EXECUTORS  ANI>  ADMINISTRATORS— 
A  testator,  whose  estate  consisted  of  a  single  tract  of  land,  occupied  as  a 
homestead,  and  some  personal  property,  devised  and  bequeathed  to  his 
wife  one-half  of  all  his  real  and  personal  estate,  and  the  other  half  to 
his  brothers  and  sisters,  and  the  children  of  a  deceased  sister,  naming 
each,  and  specifying  the  proportion  or  share  of  each.  He  appointed  an 
executor,  and  authorized  and  empowered  him  to  sell  and  convey  "all 
said  real  estate  lo  the  purchaser  or  purchasers  thereof,  if  necessary  for 
the  purpose  of  distributing  "  it  **  among  the  devisees  and  legatees  afore- 
said:" Held^ 

1.  That  this  was  a  devise  in  fee,  to  each  of  the  devisees  by  name,  of  an 
undivided  estate  in  land,  in  the  proportions  specified,  and  not  a  bequest 
of  the  proceeds  of  said  land.    Hoyt  v.  Day,  101. 

2.  That  the  power  of  sale  vested  in  the  executor  was  a  naked  power  only, 
not  a  power  coupled  with  an  interest  in  the  land,  and  could  only  be  ex- 
erciseo,  if  necessary,  for  the  purpose  of  making  distribution  among  the 
devisees.    /</.  101. 

8.  Each  of  said  devisees  holds  his  share  as  a  tenant  in  common  with  the 
others,  and  is  entitled  to  all  the  rights  of  such  tenancy,  subject  only  to 
the  power  of  sale.    Id,  101 . 

4.  The  power  of  sale  was  not  absolute.  It  could  only  be  exercised,  if  nec- 
essary, for  the  purposes  of  distributing  the  estata  Its  exercise  must  be 
limited  to  the  purposes  for  which  it  was  granted.    Id,  101. 

5.  A  devisee  may  sell  and  convey  his  undivided  share  as  real  estate,  be- 
fore distribution,  but  the  purchaser  takes  the  same,  subject  to  this  power 
of  sale,  the  same  as  his  grantor,  if  its  exercise  becomes  necessary. 
Id,  101. 

&  The  devisees,  or  their  grantees,  have  each  the  right  to  hold  his  share  in 
severalty,  if  the  same  can  be  set  off  without  manifest  injury  to  the 
others ;  but  if  distribution  can  not  be  made  in  land,  and  it  becomes  nec- 
essary to  sell,  to  make  a  proper  division,  then  tbe  executor  is  authorized 
to  sell  the  whole,  notwithstanding  a  prior  conveyance  of  an  undivided 
interest  by  one  of  the  devisees.    Id.  101. 

7.  By  proceedings  in  partition,  the  widow  had  her  half  assigned  to  her  in 
land :  Held,  That  the  power  of  sale  was  not  thereby  defeated  as  to  the 
other  half^  if  tbe  necessity  existed  for  a  sale,  to  make  distribution  among 
the  other  devisees.    M,  101. 

8.  Tbe  defendant  acquired  title  to  an  undivided  shar^  by  purchase  of  a 
devisee.  The  plaintiffs  afterward  purchased  and  received  a  deed  for  the 
whole,  including  defendant's  share,  from  the  executor.  The  plaintiffs 
can  not  maintain  their  title  to  tbe  share  of  defendant,  unless  the  neces- 
sity existed  for  a  sale  of  tbe  whole,  and  a  court  of  equity  will  not  enjoin 
proceedings  in  partition  to  have  such  share  set  off  in  land,  unless  it  ap- 
pears that  such  share  can  not  be  so  set  off,  without  manifest  injury  to  the 
mterests  of  his  co-tenants.    Id.  101. 

9.  Where  a  testator  makes  no  disposition  of  his  real  estate,  other  than  by 
directing  that  it  shall  be  sold  by  his  executors  and  the  proceeds  paid  to 
a  trustee  named  in  the  will,  for  the  benefit  of  certain  legatees,  the  legal 
title  to  his  real  estate  descends  to  his  heirs,  subject  to  the  execution  of 
the  power  conferred  on  the  executors ;  but  the  right  of  possession  passes 
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with  the  will  to  the  executors,  to  enable  them  to  effect  the  objects  of  the 
testator.    Elstner  v.  Fijcy  358. 

10.  TV  here  such  executors,  after  accepting  the  trust,  resign  their  office  as 
executors,  their  authority  to  execute  the  power  of  sale  conferred  by  the 
will  upon  them  as  executors  expires  with  their  office.    Id.  8o8. 

11.  Under  the  provisions  of  section  59  of  the  wills  act  of  March  28,  1840, 
as  amended  March  8,  1846,  where  a  will  directs  land  to  be  sold  by  the 
executors,  and  they  resign  without  having  executed  the  power,  the  sale 
or  conveyance,  or  both,  may  be  made  by  an  administrator  with  the  will 
annexed.    Jd,  858. 

12.  "Where  an  administrator  with  the  will  annexed,  in  the  execution  of  such 
power,  sells  land  and  gives  the  purchaser  a  title  bond  and  possession  of 
the  premises,  the  purchaser  acquires  thereby  an  equitable  right,  on  pay- 
ment of  the  purchase  price,  to  a  conveyance  of  the  land;  but  such  pur- 
chaser has  no  right  to  demand  a  conveyance  until  the  purchase-money 
is  paid.    Id.  858. 

18.  Where  such  administrator  resigns  his  office  and  wholly  abandons  the 
administration  of  the  estate,  his  authority  under  the  statute  to  execute 
such  power  conferred  by  the  will  ceases;  and  a  deed,  made  by  him  aft- 
erward, of  land  sold  by  him  while  in  office,  and  before  the  purchaser 
is  entitled  to  a  deed,  conveys  no  title  to  the  land.    Id.  858. 

14.  Where  neither  party  has  the  legal  title,  the  rule  which  protects  a  bona 
jidt  purchaser  without  notice  does  not  apply ;  and  where  in  such  case 
the  equities  are  equal,  the  oldest  equity  must  prevail.  Nor  is  the  rule 
available  against  one  who  unites  in  himself  both  the  legal  and  equitable 
titles.    Id.  858. 

15.  Where  a  testator  directed  his  land  to  be  sold  by  his  executors,  and  the 
proceeds  to  be  paid  at  a  specified  time,  to  certain  legatees,  to  whom  he 
bequeathed  hiti  whole  estate;  and  in  execution  of  the  power  of  sale,  the 
land  was  sold,  and  possession  with  a  title  bond  was  given  to  the  pur- 
chaser,  but  the  purchase-money  had  not  been  paid,  nor  a  conveyance  of 
the  land  made  when  the  time  arrived  for  the  payment  of  the  money  to 
the  legatees :  Ilcld^  That  the  legacies  were  an  equitable  charge  upon  the 
land,  and  that  the  legatees  had  the  right  in  equity  to  subject  the  land 
to  the  payment  of  the  purchase-money.    Id.  358. 

16.  It  is  a  well  settled  rule  in  equity,  that  a  trustee  is  not  permitted  to  so 
manage  the  subject  of  his  trust  as  to  make  profits  or  gam  therefrom  for 
himself.  The  beneficiaries  in  the  trust  have  a  right  to  expect  and  re- 
quire the  exercise  of  his  best  judgment,  care,  and  diligence  on  their  be- 
half, and  the  gains  resulting  therefrom  inure  to  their  sole  benefit.  Cbo? 
v.  John^  632. 

17.  What  such  trustee  may  not  do  directly,  he  is  not  permitted  to  do  through 
the  intervention  of  an  agent  or  attorney.     Id.  532. 

18.  An  administrator  can  not,  therefore,  be  allowed,  directly,  or  through 
his  attorney,  to  compromise,  adjust,  and  settle  claims  against  the  estate 
for  which  he  is  acting,  for  less  than  their  face,  and  to  put  the  difference 
in  bis  own  pocket.    Id.  532. 

19.  And  the  rule  is  the  same,  whether  the  attorney,  through  whom  such 
compromise  and  settlement  is  effected,  acts  for  the  administrator 
officially  or  personally  ;  and  whether  he  acts,  in  making  such  settlement, 
as  the  attorney  of  the  administrator,  sol^^ly,  or  for  him  and  others, 
with  a  view  to  their  joint  profit.  What  the  administrator  may  not  do 
singly,  the  policy  of  the  law  will  not  permit  him  to  participate  in  do- 
ing. In  either  case  the  discounts  obtained  from  creditors  must  inure  to 
the  benefit  of  the  estate.    Id.  532. 
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20.  Upon  final  settlement  of  the  administrator's  accounts,  it  is  not  the  duty 
of  the  probate  judge  to  provide  for  the  payment  of  claims  against  the 
estate  which  no  creditor  is  asserting.    Id,  532. 

21.  Nor  is  it  within  the  jurisdiction  of  the  probate  court,  upon  such  final 
settlement,  to  determine  the  state  of  accounts  between  the  administrator 
and  the  several  distributees  to  whom  any  balance  found  in  his  hands  may 
be  payable.  The  court  can  only  order  distribution  of  such  bulance  ac- 
cording to  law,  leaving  the  state  of  accounts  between  the  parties  to  be 
inquired  into  when  such  order  of  distribution  is  sought  to  be  enforced 
by  the  respective  distributees.    Id.  532. 

22.  The  residuary  clause  of  a  will  was  in  these  words:  **  I  bequeath  to  my 
daughters,  Mary  Ann  and  Kliza,  and  their  heirs,  all  the  residue  of  my 
estate,  real,  personal,  and  mixed,  in  equal  shares  ;  and  in  case^uid  Eliza 
shall  decease  without  lawful  heirs  of  her  body,  her  share  to  pass  to  the 
said  Mary  Ann  Uunter  and  her  heirs."  The  estate  was  settled  up,  leav. 
ing  a  residuum  in  money,  which  in  pursuance  of  the  will  was  equally  di- 
vided between  the  two  daughters  who  were  then  living.  Mary  Ann 
died,  leaving  as  heirs  two  children.  Afterward  Kliza  died  without  heirs 
of  her  body:  HeLd^  In  the  absence  of  anything  in  the  will  to  the 
contrary,  it  was  the  duty  of  the  executor,  upon  the  settlement  of  the 
estate,  to  make  distribution  as  therein  expressly  directed,  and  such  dis- 
tribution was  a  proper  and  complete  administration  of  his  trust  in  rela- 
tion to  such  bequest.     RaicUff  v.  WarntVy  884. 

FEDERAL  COUKTS.    See  Removal  or  Cause  from  State  to. 
FENCES— 

1.  Where  a  fence  constructed  by  an  individual  and  land-owner  serves  as- 
a  partition  fence  between  a  railroad  track  and  the  inclosed  fields  of  such 
individual  owner,  hut  not  so  divided  thac  each  owner  is  charged  with 
maintaining  in  repair  a  distinct  portion  thereof,  thn  railroad  company 
and  individual  land-owner  are  each  under  equal  obligations  to  keep  and 
maintain  the  entire  fence  in  repair,  until  so  divided.  HaUroad  v.  In- 
firmaryf  666. 

2.  If  the  land-owner,  knowing  the  partition  fence  to  be  out  of  repair, 
turns  his  stock  into  a  field  inclosed  by  such  defective  fence,  and,  by  rea- 
son of  its  insufficiency,  his  stock  goes  upon  the  railroad  track,  and  is 
killed  by  a  passing  train,  run  without  negligence,  such  land-owner  is 
chargeable  with  contributory  negligence,  and  can  not  recover  for  the 
loss.    Id.  566. 

FORFEITURE.    See  Corporations,  8,  9. 

FORUM.    See  Drea  v.  Carrington,  695. 

FRAUD.    See  Convey ancbs,  1,  2,  3,  4,  5,  6, 10;  Husband  and  Wife,  9, 

10;  Faurot  v.  Neff,  44. 
FRAUD,  STATUTE  OF— 

1.  E.  contracts  with  S.  to  build  a  house,  and  S.  contracts  with  G.  to  fur- 
nish labor  and  materials.  G.  refuses  to  furnish  such  labor  and  materi- 
als, except  upon  a  promise  made  to  him  by  E.  that  he  himself  will  pay 
the  bill  out  of  funds  coming  to  S. :  Ueld^  To  be  a  contract  not  within  the 
statute  of  frauds,  so  as  to  make  a  writing  necessary.  Estabrook  v.  Oeb- 
hart,  416. 

2.  The  work  being  done,  and  it  being  agreed  by  all  that  E.  should  pay 
G.,  who  was  to  give  up  his  claim  against  S.,  and  look  to  E.  alone  for 
payment,  this  is  such  a  contract  as  need  not  bo  in  writing  under  the 
statute.    Id,  416. 
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FRAUDULENT  CONVEYANCES.  See  Contktaitcis,  1, 2, 8,  4,  6,  0, 10. 
GAMING.    See  Information,  8;  Ivdictmbnt,  1. 
GIFT.    See  Faurot  v.  Neff,  44. 

GBANTOR  ANB  GRANTEE.    See  MeCrea  v.  Martin,  dS\  Eoyt  ▼.  Doy, 
101 ;  EUioit  V.  Shaw,  488 ;  Conyetakcb,  7,  8,  9,  10. 

GRAND  JURY.    See  Jubt,  2,  8. 

GUARDIAN  AND  WARD— 

1.  The  account  required  by  section  14  of  the  guardian  act  of  April  12, 
1858  (8.  &  C.  670),  to  be  rendered  by  a  guardian  to  the  probate  court  at 
least  once  in  every  two  years,  when  rendered  and  judicially  passed  upon 
by  the  court,  is  a  settlement,  within  the  meaning  of  section  81  of  the 
act.      Woodmanaie  v.  Woodmanne,  18. 

2.  Under  the  provisions  of  said  section  81,  every  settlement  so  made  by  a 
guardian  is  final  between  the  guardian  and  ward,  unless  an  appeal  is 
taken  therefrom,  or  the  settlement  is  opened,  in  accordance  with  the 
provisions  of  the  section.     Id.  18. 

8.  Under  the  statutes  relating  to  taxation,  the  guardian  of  minors  is 
charged  with  the  duty  of  representing  the  real  estate  of  their  wards  in 
listing  it  for  taxation  and  payment  of  taxes,  as  well  as  in  the  general 
mmmgement  of  such  estate,  and,  as  such  guardian,  he  may  represent 
bis  wards'  estate,  under  the  statute  above  cited,  either  to  ask  for  or  op- 
pose such  improvement.     Campbell  v.  Park^  544. 

4.  "Where  minor  children,  who  are  tenants  in  common  of  the  lot  of  land 
reside  on  the  same,  they  are  resident  owners,  but  whether  each  is  to  be 
counted  or  all  counted  as  one,  quagre.    Id,  544. 

6.  If  the  names  of  such  minors,  and  of  the  guardian  individually,  are 
signed  to  a  petition  by  direction  of  the  guardian,  and  in  his  presence,  it 
is  equivalent  to  his  signing  as  guardian.    Id,  544. 

See  MiNOBfi,  1,  2,  8,  4 ;  Parent  and  Child,  1,  2,  8,  4. 
GUILTY  INTENTION.    See  Evidence,  27. 
GUARANTY— 

1.  A  letter  addressed  to  a  lumber  merchant,  in  the  following  language: 
*'  Please  send  my  son  the  lumber  he  asks  for,  and  it  will  be  all  right," 
is  a  guaranty  that  the  lumber  sold  and  delivered  to  the  son,  at  the  time 
of  its  presentation,  will  be  paid  for.     Birdsall  v.  Heacock,  177. 

2.  But  such  guaranty  is  not  continuing^  so  as  to  make  the  guarantor  liable 
for  lumber  subsequently  purchased  by  the  son  fVom  the  same  merchant. 
And  payments  afterward  made  by  the  principal  on  acoount  will  be  ap- 
plied  iQ  satisfaction  of  the  first  purchase,  and  oonsequent  discharge  of 
the  guarantor's  liability.    Id,  177. 

HEIR.    See  Wills,  8,  4. 

HOMESTEAD— 

1.  By  the  act  of  1850  (2  S.  ft  C.  1145),  the  homestead  having  been  sold 
under  a  claim  which  precludes  the  allowance  of  exemption,  leaving  a 
surplus,  the  debtor  may  insist  upon  his  allowance  out  of  such  surplus, 
as  against  creditors  whose  claims  do  not  preclude  the  allowance  of  a 
homestead.     Jackaon  v.  Reid^  443. 

2.  If  the  debtor  has  voluntarily  abandoned  his  homestead,  before  claim- 
ing it  as  exempt,  his  right  is  gone;  but  the  court  having  found  there 
has  been  no  such  abandonment,  that  finding  can  not  be  reviewed  upon 
error,  the  bill  of  exceptions  not  showing  the  evidence  upon  which  the 
court  based  its  action.    Id,  448. 
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HUSBAND  AND  WIFE— 

1.  When  a  wife  is  living  separate  and  apart  from  her  husband,  and,  in  a 
suit  against  him  for  divorce  and  alimony,  has  obtained  a  decree  fixing 
the  amount  of  alimony  to  be  paid  by  the  husbnnd  for  her  sustenance- 
during  the  pendency  of  her  pe'.ition,  and  the  husband  is  not  in  default 
in  respect  to  the  payment  of  the  alimony  so  allotted,  he  is  not  liable  for 
necessaries  subsequently  furnished  ut  her  request,  during  the  pendency 
of  her  petition.    Hare  v.  Gliwtn,  88. 

2.  Persons  dealing  with  the  wife,  under  these  circumstances,  do  so  at  their 
own  peril,  and  are  chargeable  with  knowledge  of  the  allotment  and 
payment  of  the  alimony.    Id,  88. 

8.  The  adequacy  of  the  alimony  decreed  in  such  case,  can  not  be  collater- 
ally drawn  in  question,  especially  by  a  stranger  to  the  suit.    Id.  88. 

4.  Where,  in  a  suit  brought  to  enforce  a  vendor's  lien  for  purchase-money 
to  which  the  vendee  and  his  wife,  and  also  the  holder  of  a  subsequent 
mortgage  executed  by  the  vendee  alone,  are  made  defendants,  and  the* 
proceeds  of  sale  of  the  land  covered  by  the  liens  are  more  than  sufficient 
to  discharge  the  vendor's  claim,  the  wife  is  entitled,  as  against  such 
mortgagee,  to  assert  her  contingent  right  of,  dower  in  the  surplus  Amd. 
Unffer  v.  Letter^  210. 

5.  But  such  right  of  the  wife  must  be  protected  in  a  mode  wbich  will  not 
interfere  with  the  right  of  the  mortgagee  to  subject  the  whole  estate  of 
the  husband  in  the  premises  to  the  present  satisfaction  of  the  mortgage 
debt  in  its  order  of  priority.    Id.  210. 

6.  Therefore,  when  such  surplus  is  insufficient  to  discharge  fully  the  mort- 
gage debt,  the  court  should  not  (against  the  will  of  the  morti^agee)  di- 
rect one-third  of  the  surplus  fund  to  be  put  on  interest,  by  the  sheriff, 
during  the  life  of  the  wife,  for  the  purpose  of  securing  her  contingent 
dower  interest.    Id.  210. 

7.  The  proper  course,  in  such  a  case,  is  to  award  to  the  wife,  from  the  sur- 
plus fund,  the  value  of  her  contingent  right  of  dower  therein,  to  be  as- 
tained  by  reference  to  the  tables  of  recogni:sed  authority  on  that  subject,. 

.  in  connection  with  the  state  of  health  and  constitutional  vigor  ot  the 
wife  and  her  husband.    Id.  210. 

8.  An  implied  or  constructive  trust  may  be  established  from  the  acts  of  a 
party  who  has  obtained  money  upon  the  faith  of  his  agreement  to  buy 
lands  in  the  name  ot'  his  wife,  and,  having  bought  them,  takes  the  title- 
to  himself.     Newton  v.  Taylor,  899. 

9.  A  husband,  so  receiving  money,  which  would  not  have  been  advanced 
except  upon  the  agreement  that  it  was  for  the  wife's  benefit,  and  to  be^ 
invested  in  her  name,  is  an  agent  for  the  wife,  and  by  taking  the  deed 
to  himself  under  such  circumstances,  makes  himself  a  trustee  ex  male- 
ficio.    Id.  899. 

10.  If  the  husband  is  a  participant  in  inducing  the  purchase  for  the  wife's 
benefit,  receives  the  money  for  that  purpose  to  invest  in  her  name,  and 
then  buys  for  himself,  this  is  such  a  fraud  as  will  create  a  trust  against 
him,  and  those  claiming  under  him  with  notice.  Id.  399. 
See  CotTHTBST,  1,  2 ;  WiTwiss,  1 ;  Pa&tiss,  2;  Comtetanoes,  4,  5 ; 
Slamdkb. 
IGNORANCE.    See  Etidknck,  27,  28. 

IMPEACHMENT  OP  JUDGMENT.    See  Hare  v.  Qibaon,  88. 
INCUMBRANCE.    See  MeCrea  v.  Martien,  88. 

INDICTMENT— 
An  indictment  undirthe  7th  section  of  ''an  act  for  the  prevention  of 
gaming"  (1  S.  ft  C.  676),  which  charges  that  the  defendant  "  did  unlaw- 
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fully  play  at  a  certain  game,  called  *  poker/  for  a  large  sum  of  money, 
to  wit,  for  the  sum  of  two  dollars,  by  means  of  a  certain  gaming  devioei 
to  wit,  a  packof  caids/'  is  sufficient,  without  stating  the  nameur  names 
of  the  persons  with  whom  he  played.  Davia  v.  The  State,  7  Ohio  (pt. 
1 ),  204.  and  Buck  v.  The  State,  1  Ohio  St.  61,  distinguished.  lioberts  ▼. 
State,  171. 

See  Folios  Courts,  1 ;  Intoxicating  Liquobs,  2,  8,  6;  Infobmation. 
INFANTS.    See  Minors. 
INDORS£B.    See  Promissort  Notjcs,  1,  7. 
INFORMATION— 

1.  Police  courts  have  jurisdiction  to  hear  and  determine,  on  information, 
under  section  167  of  the  act  "  to  provide  for  the  organization  and  gov- 
ernment of  municipal  corporations,"  cases  of  petit  larceny,  and  all  in- 
ferior offenses  which  are  not  required  ,by  the  constitution  to  be  prose- 
cuted by  indictment,  when  the  offense  is  committed  within  the  limits 
of  the  city,  or  within  four  miles  thereof.     Davis  v.  Siatej  24. 

2.  Under  the  code  of  crin^inai  procedure,  the  accused  may  demur  to  an  in- 
formation where  the  facts  stated  therein  do  not  constitute  an  offense 
puni:ihable  by  the  laws  of  this  state.    Id,  24. 

S,  An  information  under  section  8  of  <'  an  act  entitled  an  act  to  amend 
section  8  of  an  act  to  amend  an  act  for  the  prevention  of  gaming  "  (70 
Ohio  L.  191),  describing  the  offense  in  the  words  of  the  statute,  is  not 
uncertain,  and  states  lacts  sufficient  to  constitute  an  offense.    IcL  24. 

4.  In  the  Police  Court  of  Cincinnati,  defendant  having  filed  a  plea  set- 
ting forth  matter  of  defense  merely,  it  was  not  error  in  the  judge, 
without  passing  upon  this  pica,  to  direct  a  plea  of  not  guilty  to  be  filed, 
the  accused  standing  mute,  and  to  proceed  with  the  trial,  when  the  evi- 
dence heard  under  the  plea  of  not  guilty  could  have  had  no  other  or 
different  result,  if  based  under  the  plea  which  defendant  did  file.  BU- 
Ugheimer  v.  State,  435. 

5.  A  negative  averment  to  the  matter  of  a  proviso  in  a  statute,  is  not  requi- 
site in  an  information,  unless  the  matter  of  such  proviso  enters  into  and 
becomes  a  part  of  the  description  of  the  offense,  or  is  a  qualification  of 
the  language  defining  or  creating  it.    Id,  485. 

INJUNCTION.    See  Faurot  v.  Nef,  88 ;  Hoyt  v.  Day,  101. 
INSURANCE— 

1.  In  an  action  by  the  owners  of  a  steamboat  against  an  insurance  com- 
pany, on  a  policy  against  perils  in  the  navigation  of  specified  privileged 
waters,  for  the  loss  of  the  vessel,  occasioned  by  encountering  an  un- 
known cause  of  peril,  from  which  she  suddenly  sprang  a  leak  and  sunk 
while  navigating  a  privileged  water,  it  is  not  competent,  in  chief,  to  give 
in  evidence  for  any  purpose,  specific  cases  of  other  steamboats  that  had 
been  lost  while  navigating  the  same  and  other  western  rivers,  occa- 
sioned hy  some  unknown  injury  causing  them  to  suddenly  leak  and  sink. 
Ins,  Co.  V.  Tobin,  77. 

2.  When  a  steamboat  is  shown  to  have  been  seaworthy  at  the  time  she 
was  insured,  and  no  intervening  circumstance  occurs  to  render  her  un. 
seaworthy,  her  seaworthiness  is  presumed  to  continue;  but  when  during 
the  life  of  the  policy  she  springs  a  dangerous  leak,  without  apparent 
cause,  a  new  presumption  arises,  that  of  unseaworthiness ;  yet^  as  this 
new  presumption  is  not  a  conclusive  one,  the  owners  are  not  required, 
to  entitle  them  to  recover  for  the  loss,  to  show  the  identical  cause  of  her 
loss,  but  may  show  a  probable  cause.    Id,  77. 
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8.  In  case  of  loss  from  some  unknown  cause,  a  person  conversant  with 
steamboat  navigation,  and  who  is,  from  actual  experience,  familiar  with 
the  perils  attending  steamboat  navigation  on  the  privileged  waters  and 
other  of  the  western  rivers,  may  give  his  opinion,  and  say  whether  a 
steamboat,  while  being  navigated  thereon,  with  ordinary  skill  and  caru, 
might,  without  apparent  or  known  cause,  suddenly  spring  a  leak  and 
sink  from  some  unknown  peril  of  the  river.    Id,  77. 

4.  A  person,  experienced  in  the  navigation  of  steamboats  used  to  carry 
cot.  on  on  the  western  rivers,  known  as  '* cotton  boats,"  may,  wheti 
speaking  from  personal  knowledge  and  experience,  say  whether  such 
boats,  when  freighted  with  cotton,  usually  leak  and  require  the  daily  use 
of  the  pump  to  keep  them  free  from  water,  as  tending  to  show  how  the 
words  *^  tight  and  sound,"  used  in  the  policy,  were  understood  by  the 
parties,    /df.  77. 

^.  When  the  actual  effect  of  a  known  agency  is  unknown,  and  the  opinion 
of  one  familiar,  by  actual  observation,  with  the  matter  under  consider- 
ation,  is  the  best  testimony  the  subject-matter  to  be  investigated  af- 
fords, the  opinion  of  such  person  may  be  received  as  testimony ;  hence 
it  was  competent  to  receive  as  testimony  the  opinion  of  skilled  river 
navigators  familiar  with  the  subject  as  to  the  effect  the  wave  swells 
made  by  a  larger  steamboat  would  have  upon  a  smaller  and  heavily 
laden  one  while  passing.    Id,  77. 

•6.  The  statements  of  a  steamboat  captain,  made  in  the  discharge  of  bis 
duty  as  commander  of  the  vessel,  while  she  is  in  a  sinking  condition, 
and  he  is  in  the  act  of  seeking  aid  of  another  to  relieve  her  from  pres- 
ent peril  of  loss,  us  to  hiir  perilous  condition,  how  and  where  she  was 
leaking,  made  under  such  circumstances,  his  statements,  accompanying 
his  acts,  and  explanatory  of  them,  are  res  gestoe^  and  therefore  competent 
testimony.    Id.  11, 

1.  That  the  twenty-first  section  of  "  an  act  for  the  incorporation  and  regu- 
lation of  life  insurance"  (S.  ft  S.  222),  making  it  unlawful  for  any  agent 
to  act  for  a  foreign  insurance  company,  in  the  transaction  of  its  busi- 
ness, without  procuring  from  the  auditor  of  state  a  certificate  of  author, 
ity,  etc.,  is  a  regulation  imposed  for  the  benefit  of  policy-holders  and 
others  doing  business  with  such  company,  to  be  enforced  by  the  penal- 
ties provided  in  said  act.     Im.  Co,  v.  Ellis.,  388. 

;8.  Said  section  imposes  a  personal  duty  on  the  agent  of  such  company  to 
procure  such  certificate  and  file  it  with  the  recorder  of  the  county,  and 
a  violation  of  such  duty  subjects  him  to  a  penalty ;  but  his  acts  as  such 
agent,  within  the  scope  of  the  authority  conferred  upon  him  by  the 
company,  are  valid  and  binding,  not  only  in  favor  of  third  persons,  but 
as  between  principal  and  agent,  notwithstanding  his  failure  to  procure 
and  file  such  certificate.    Id,  888. 

"9.  In  an  action  against  such  agent  and  his  sureties  on  a  bond  given  fur 
the  faithful  performance  of  his  duties,  to  recover  money  collected  by 
him  within  the  scope  of  his  agency,  and  which  he  has  failed  to  account 
for,  his  failure  to  comply  with  the  provisions  of  said  section  is  no  de- 
fense in  favor  of  such  sureties.  Id,  888. 
INTEREST.  See  Promissort  Notes;  Tbusts,  2. 
INTOXICATING  LIQUORS— 

1.  By  section  1  of  the  act  of  April  6, 1866  (S.  ft  S.  748),  it  is  made  unlaw- 
ful for  any  person  to  furnish  intoxicating  liquor  to  a  minor,  knowing 
him  to  bo  such,  with  intent  that  the  minor  shall  drink  the  intoxicating 
liquor,  unless  given, or  ordered  to  be  given,  by  a  physician,  in  the  regu- 
lar line  of  his  practice.     Orepel  v.  Siate,  167. 


Digitized  by  VjOOQ  IC 


644  INDEX. 

Judgment. 

Intoxicating  Liquors— CbniinMerf. 

2.  On  the  trial,  under  an  indictment  charging  the  defendant  with  fumUh^ 
ing  spirituous  liquors  to  a  minor  to  be  drank  bv  such  minor,  knowing 
him  to  be  a  minor,  a  written  order  from  the  father  of  the  minor  to  the 
defendant  directing  him  to  sell  beer  to  his  minor  son  until  forbidden  by 
him,  is  not  competent  testimony  for  the  defense.    Id.  107. 

8.  Whore  the  transaction  amounts  to  a  sale  of  intoxicating' liquor  not  to 
be  drank  by  the  minor,  and  the  indictment  is  under  the  act  of  May  1, 
1854,  for  a  sale  to  a  minor,  such  written  order  would  be  competent  testi- 
mony for  the  defense.    Id.  167. 

4.  The  word  *•  keeper"  of  a  room  or  place  of  public  resort,  for  the  unlaw- 
ful sale  of  intoxicating  liquors,  as  used  in  section  4  of  the  act  of  May  1, 
1864,  to  provided  against  the  evils  resulting  from  the  sale  of  such  liquors 
(S.  &  G.  1481),  does  not  exclusiyely  mean  the  owner  of  the  room,  nor 
of  the  liquors  sold;  but,  while  such -owner  may  be  included,  it  also  em- 
braces any  one  who,  though  not  the  owner,  has  the  possession  of  both 
the  room  and  the  lk)uors,  which,  together  with  the  unlawful  business, 
are  under  his  care  and  subject  to  his  management  and  control.  Sehultz 
V.  Stafe,  276. 

6.  The  order  of  the  court  to  abate  such  room  or  place,  as  a  public  nuisance, 
on  conviction  of  the  keeper  thereof,  as  required  by  said  act,  is  not  to  be- 
directed  to  or  executed  by  any  officer,  but  must  be  an  order  to  the  person 
convicted,  obedience  to  which  may  be  enforced,  if  the  nuisance  be  con- 
tinued, by  attachment  fur  contempt  of  court     I<L  276. 

6.  In  an  indictment  for  selling  intoxicating  liquors  in  violation  of  law, 
the  timC'Of  the  alleged  ofl^nse  is  immaterial,  and  proof  of  a  number  of 
sales,  about  the  time  alleged  in  the  indictment,  and  prior  to  the  finding 
thereof,  is  sufficient  to  warrant  conviction.    Koeh  v.  State,  853. 

7.  A  person  indicted  for  selling  intoxicating  liquors  in  Tiolation  of  the 
provisions  of  section  1  of  the  act  to  provide  against  the  evils  resulting 
from  the  sale  uf  intoxicating  liquors  in  the  State  of  Ohio,  may.  on  the 
trial,  show  that  at  the  time  he  bought  the  article  alleged  in  the  indict- 
ment to  be  intoxicating  liquor  it  was  represented  to  him  to  be  free  from 
alcoholic  properties;  that  lie  bought  it  with  the  understanding  and  be- 
lieving that  it  was  not  intoxicating  liquor,  and  sold  it  with  such  under- 
standing and  belief.     Farreli  v.  State,  456. 

JUDGMENT— 

1.  Where  a  court,  in  passing  sentence  for  a  misdemeanor,  has  acted  under 
a  misapprehension  of  the  facts  necessary  and  proper  to  be  known  in 
fixing  tbo  amount  of  the  penalty,  it  may,  in  the  exercise  of  judicial 
discretion  and  in  furtherance  of  justice,  at  the  same  term,  and  before 
the  original  sentence  has  gone  into  operation  or  any  action  has  been  had 
upon  it,  revise  and  increase  or  diminish  such  sentence  within  the  limits 
authorized  by  law.     Lee  v.  State,  118. 

2.  In  the  absence  of  anything  on  the  record  showing  what  the  facts  were, 
that  were  misapprehtinded,  or  upon  which  the  court  acted  in  making 
such  revision  of  its  sentence,  the  reviewing  court  will  presume  that  the 
court  below  acted  upon  sufficient  and  valid  information,  such  as  would 
have  been  proper  to  have,  in  fixing  the  first  sentence,  and  was  in  the 
exercise  of  a  sound  judicial  discretion,  and  in  furtherance  of  justice  and 
the  due  administration  thereof.    Id,  118. 

8.  A  judgment  will  not  be  reversed  on  error  for  the  erroneous  admission 
of  evidence,  where  it  appears  from  the  record  that  the  fact  which  the 
evidence  tended  to  prove  was  admitted  by  the  party  seeking  the  reversal, 
and  that  the  evidence  was.  therefore,  m  no  way  prejudicial  to  him. 
Evana  v.  Reynolds,  168. 
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4.  Testimony  hayiiig  been  received,  subject  to  objection,  some  of  which 
was  incotnpetent,  a  court  of  error  will  not  reverse,  if  there  is  enough 
of  that  which  is  competent  to  sustain  the  findings  of  the  court.  Black 
▼.  Htll,  818. 

6.  Where  no  exception  is  taken  at  the  trial  to  the  charge  of  the  court  to 
the  jury,  a  judgment  will  not  be  r«versed,  on  error,  upon  the  mere 
ground  of  error  in  the  charge,  without  reference  to  the  merits  of  the 

i  whole  case.     Railroad  v.  Porter^  828. 

'  -6.  Where  tbe  overruling  of  a  motion  for  a  new  trial  is  assigned  for  error, 

and  all  the  evidence  offered  on  the  trial,  together  with  tbe  charge  of  the 
court,  is  properly  brought  up  by  bill  of  exceptions,  a  reviewing  court 
will,  in  connection  with  the  evidence,  look  to  the  charge  of  the  court, 

j  whether  excepted  to  or  not;  and  if  there  is  reason  to  believe  that  the 

verdict  was  the  result  ot  erroneous  instructions,  will  reverse  the  judg- 
ment and  award  a  new  trial.     Baker  v.  Pendergntt^  494. 

7.  In  an  action  for  the  recovery  of  damages,  tried  by  a  jury,  if  the  ver- 
dict shows  upon  its  face  that  the  damages  assessed  have  been  estimated 

I  upon  an  erroneous  and  illegal  basis,  such  verdict  should,  on  the  motion 

i  of  the  party  prejudiced  thereby,  be  set  aside ;  and  it  is  error  to  enter 

judgment  thereon,  agkinst  his  objection.    Bolden  v.  Belmont,  685. 
See  Rkcokd,  1:  Li£ns,  1;  Errob,  2;    Probate  Court,  2;  Embizzle- 

ment;  Neff  v.  Cincfnnotij  215. 

-JURISDICTION— 

1.  Police  courts  have  jurisdiction  to  hear  and  determine,  on  information 
under  section  167  of  the  act  '*to  provide  for  the  organization  and  gov- 
ernment of  municipal  corporations,"  cases  of  petit  larceny,  and  all  in- 
ferior offenses  which  are  not  required  by  tbe  constitution  to  be  prose- 
cuted by  indictment,  when  the  offense  is  committed  within  the  limits  of 
the  city,  or  within  four  miles  thereof.     Davis  v.  State,  24. 

2.  An  action  to  recover  damages  under  an  act  requiring  compensation  for 
causing  death  by  wrongful  act,  neglect,  or  default  (2  S.  &  0. 1139),  may 
be  brought  in  any  county  in  the  state  where  the  defendant,  or  any  one 
of  the  defendants,  resides  or  may  be  served.    Drea  v.  Oarrinffton,  595. 

.8.  In  such  case,  where  there  are  several  defendants,  against  all  of  whom 
good  cause  of  action  is  alleged,  some  of  whom  are  served  in  the  county 
and  others  reside  and  are  served  in  another  county  than  that  where  the 
suit  is  brought,  the  validity  of  the  service  of  summons  in  such  other 
county,  and  the  jurisdiction  of  the  court  over  the  persons  of  the  non- 
resident defendants  depends  upon  the  truth  of  the  allegations  of  the 
petition.    Id.  595. 

-4.  Where  the  allegations  of  the  petition  upon  its  face  make  a  case  in 
which  all  the  defendants  are  ris^htfully  joined,  and  service  is  made  on 
one  or  more  in  the  county  where  suit  is  brought,  and  on  the  others  in 
another  county,  the  question  of  the  jurisdiction  of  the  court  over  the 
persons  of  the  defendants  served  in  such  other  county  must  be  raised 
oy  answer  under  sections  87  and  89  of  the  civil  code.    Id.  595. 

-5.  Where  the  non-resident  defendants  file  a  motion  to  dismiss,  for  want 
of  jurisdiction  over  them,  and  support  it  by  a  verified  answer,  as  pro- 
vided by  section  89  of  the  civil  code,  traversing  the  allegations  of  the 
Setition  by  showing  that  such  non-residents'  are  not  righmlly  joined  as 
efendants,  the  issue  of  fact  thus  presented,  in  an  action  for  tbe  recov- 
ery of  a  money  judgment,  is  one  which  either  party  has  a  right  to  have 
tried  by  a  jury.    Jd.  595. 
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6.  In  such  case,  it  is  error  for  the  oonrt,  without  the  assent  of  the  parties^ 
to  bear  and  determine  this  issue.    IcL  595. 

See  Railway  v.  Stringer ,  468. 
JUROIl— 

1.  The  mere  fact  that  a  juror  in  a  civil  case  drank  intoxicating  liquor  dur- 
ing an  adjournment  of  the  court,  while  the  trial  was  in  progress,  is  not 
a  sufficient  reason  for  granting  a  new  trial,  unless  there  be  reason  to 
suspect  it  may  have  had  some  influence  on  the  final  result  of  the  case. 
Railroad  v.  Porter,  328. 

2.  Any  attempt  on  the  part  of  the  prevailing  party  or  his  attorney  in  the 
case  to  corrupt  a  juror,  though  it  be  not  shown  to  be  successful,  is  a  good 
ground  for  a  new  trial.    Id  828. 

3.  Where  it  appears  that  during  the  progress  of  a  trial,  the  prevailing 
party  or  his  attorney  has  furnished  intoxicating  liquors  to  a  juror,  it  is 
a  good  ground  for  a  new  trial,  unless  it  is  clearly  shown  that  it  was  not 
intended  to  influence  his  action  in  the  case,  and  that  it  had  no  influence 
on  his  mind  as  a  juror.    Id.  828. 

JURY— 

1.  A  defendant  in  a  criminal  case  is  entitled  to  two  peremptory  challenges. 
Having  thus  challenged  one  of  a  special  venire,  and  passed  his  second 
challenge,  the  special  venire  was  exhausted,  and  a  new  juryman  called. 
Defendant  then  claimed  the  right  to  a  second  peremptory  challenge, 
which  was  refused.    This  was  error.    Koch  v.  State^  852. 

2.  That  a  person  has  subscribed  funds  for  the  purpose  of  legitimately  sup- 
pressing crime,  does  not  disqualify  him  from'  sitting  on  the  grand  jury; 
nor  is  it  ground  of  disqualification  that  he  has  evinced  a  desire  and  pur- 
pose  to  enforce  the  laws.    Id.  858. 

8.  The  fact  that  township  trustees  caused  one  of  their  number  to  be  re- 
turned as  grand  juror  does  not  disqualify  him  from  serving  as  such.    Id, 
858. 
See  Juror. 
LACHES.    See  Mandamus;  CUrk  v.  Potter,  49. 
LANDLORD  AND  TENANT— 

1.  A  landlord  who  has  demised  property,  parting  with  possession  and  con- 
trol thereof  to  a  tenant  in  occupation,  is  not  responsible  for  injuries 
arising  from  defective  condition  of  such  premises,  when  that  defect 
arises  during  the  continuance  of  the  lease.     Shindelbeek  v.  Moon,  264. 

2.  Upon  leased  premises,  a  water-pipe  and  gutter,  not  defective  in  their 
original  construction,  became  stopped  up  so  that  water  flowed  upon 
the  door  steps  of  the  leased  house,  forming  ice,  upon  which  plaintiff  fell 
and  was  injured.  As  between  lessor  and  lessee,  in  th,e  absence  of  con- 
tract to  the  contrary,  it  is  the  duty  of  the  latter  to  repair  the  pipe,  or 
remove  the  ice,  and  for  failure  in  this  he  is  liable,  and  not  the  landlord. 
Id.  264. 

8.  If  the  defective  condition  of  leased  premises  occasion  damage,  in  order 
to  make  the  lessor  or  landlord  responsible,  it  is  not  sufficient  merely  to 
allege  ownership  in  him,  but  the  special  circumstances  creating  his  lia- 
bility must  be  averred.    Id.  264. 

LARCENY.    See  Policb  Courts,  1. 

LEASES— 
1.  A  landlord  who  has  demised  property,  parting  with  possession  and  con- 
trol thereof  to  a  tenant  in  occupation,  is  not  responsible  for  injuries- 
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arising  from  defective  condition  of  such  premises,  when  that  defect  arises 
during  the  continuance  of  the  lease.    Snindelbeek  v.  Moon,  264. 

2.  Upon  leased  premises,  a  water  pipe  and  gutter,  not  defective  in  their 
original  construction,  became  stopped  up,  so  that  water  flowed  upon  the 
door-steps  of  the  leased  house,  forming  ice,  upon  which  plaintiff  fell  and 
was  injured.  As  between  lessor  and  lessee,  in  the  absence  of  con 
tract  to  the  contrary,  it  is  the  duty  of  the  latter  to  repair  the  pipe  or 
remove  the  ice,  and  for  failure  in  this  he  is  liable,  and  not  the  landlord. 
Id.  264. 

8.  If  the  defective  condition  of  leased  premises  occasions  damage,  in  order 
to  make  the  lessor  or  landlord  responsible,  it  is  not  sufficient  merely  to 
allege  ownership  in  him,  but  the  special  circumstances  creating  his  lia- 
bility must  be  averred.    Id,  264. 

LBGACIES.    See  Wills,  17,  28. 

LESSOR  AND  LESSEE.    See  Lanplord  akd  Tenant. 

LIENS— 

1.  The  mere  loaning  of  money  to  a  judgment  debtor,  to  be  applied  bv  him 
in  part  satisfaction  of  a  judgment  which  is  a  lien  upon  the  debtor's 
lani,  does  not  operate  to  transfer  such  lien,  in  whole  or  in  part, 
to  the  lender;  even  though  it  was  understood  between  the  parties  to 
the  transaction,  that  it  should  have  that  effect.     Unger  v.  LeiUr^  210. 

2.  Where,  in  a  suit  brought  to  enforce  a  vendor's  lien  for  purchase-money 
to  which  the  vendee  and  his  wife,  and  also  the  holder  of  a  subsequent 
mortgage  executed  by  the  vendee  alone,  are  made  defendants,  and  the 
proceeds  of  sale  of  the  land  covered  by  the  liens  are  more  than  sufficient 
to  discharge  the  vendor's  claim,  the  wife  is  entitled,  9iA  against  such 
mortgagee,  to  assert  her  contingent  right  of  dower  in  the  surplus  fund. 
Id.  210. 

8.  But  such  right  of  the  wife  must  be  protected  in  a  mode  which  will  not 
interfere  with  the  right  of  the  mortgagee  to  subject  the  whole  estate  of 
the  husband  in  the  premises  to  the  present  satisfaction  of  the  mortgage 
debt  in  its  order  of  priority.    Id.  210. 

4.  Therefore,  when  such  surplus  is  insufficient  to  discharge  fully  the  mort- 
gage debt,  the  court  should  not  (against  the  will  of  the  mortgagee)  di- 
rect one-third  of  the  surplus  fund  to  be  put  on  interest,  by  the  sheriff^ 
during  the  life  of  the  wife,  for  the  purpose  of  securing  her  contingent 
dower  interest.    Id.  210. 

6.  The  proper  course,  in  such  case,  is  to  award  to  the  wife,  from  the  sur- 
plus fund,  the  value  of  her  contingent  right  of  dower  therein,  to  be  as- 
tained  by  reference  to  the  tables  of  recognized  authority  on  that  (subject, 
in  connection  with  the  state  of  health  and  constitutional  vigor  of  the 
wife  and  her  husband.    Id.  210. 

LIMITATIONS,  STATUTE  OP— 

1.  Prior  to  the  code  of  civil  procedure,  equity  followed  the  law  in  de- 
termining when  time  would  oegin  to  run  against  the  right  of  a  mort- 
gagor to  redeem,  and  when  such  right  would  be  barred.  Clark  v.  Pot- 
ter, 49. 

2.  Hence,  if  the  mortgagee,  with  the  knowledge  and  acquiescence  of  the 
mortgagor,  takes  actual,  open,  and  notorious  possession  of  the  mort- 
gage premises,  and  holds  and  controls  the  same  adversely  to  the  rights 
of  the  mortgagor  to  redeem,  for  twenty-one  years,  under  color  of  title 
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derived  from  the  mortgage,  and  from  a  decree  of  foreclosure  and  sale 
of  the  same  to  him,  the  equity  of  redemption  is  barred,  although  the 
decree  foreclosing  the  mortgage  was  nail  and  void.    Id,  49. 

8.  Where  the  mortgaged  premises  is  an  entire  tract,  as  a  farm,  part  of 
which  only  is  improved,  with  a  tenement  thereon,  and  the  possession  to 
the  whole  is  so  far  adverse  as  to  create  a  cause  of  action  in  favor  of  the 
mortgagor,  and  cause  time  to  commence  running  against  the  right  to 
redeem,  the  temporary  interruption  of  actual  restdenee  on  the  land, 
caused  by  the  unlawlul  and  violent  acts  of  strangers  in  tearing  down 
the  house  and  rendering  the  premises  untenantable  for  the  time  being, 
will  not  prevent  the  statute  trom  continuing  to  run  where  there  is  no 
adverse  entry  or  offer  to  redeem,  and  the  mortgagee  does  not  abandon 
his  possession  and  control,  but  continues  to  exercise  all  such  acts  of 
ownership  and  dominion  over  the  premises  as  the  nature  of  the  land 
and  its  condition  will  admit  of.    Id.  49. 

4.  Under  section  17  of  the  *^act  regulating  the  mode  of  administering  aa- 
signmentsin  trust  for  the  benefit  of  creditors,"  as  amended  February  12, 
1863  (8.  &  S.  879),  lands  conveyed  for  the  purpose  of  defrauding  cred- 
itors inure  to  the  benefit  of  such  creditors,  and  any  one  of  them,  whether 
his  claim  be  reduced  to  judgment  or  not,  may  bring  an  action  to  set 
aside  such  conveyance,  and  have  the  proceeds  of  the  land  applied  to 
the  payment  of  the  creditors,  as  provided  in  said  section.  Combs  v. 
Watsouy  228. 

h.  Under  the  limitation  prescribed  by  section  15  of  the  code,  an  action  to 
set  aside  such  fraudulent  conveyance  is  barred  after  the  lapse  of  four 
years  from  tiie  discovery  of  the  fraud.     Id,  228. 

6.  Where  the  petition  in  such  action  shows  on  its  face  that  the  convey- 
ance was  made  more  than  four  years  before  the  action  waa  brought,  it 
must  contain  an  averment  that  the  fraud  was  not  discovered  until 
within  that  period;  otherwise,  the  defendant  may  demur  to  the  peti- 
tion, on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.    Id,  228. 

7.  The  limitations  of  the  code  of  civil  procedure,  as  to  the  time  of  com- 
mencing civil  actions,  are  applicable  as  a  bar  only  to  suits  compre- 
hended within  the  civil  action  of  the  code.     Chinn  v.  TnisUeSy  236. 

■8.  The  civil  action  of  the  code  is  a  substitute  for  all  such  judicial  proceed- 
ings as  were  previously  known  either  as  actions  at  law  or  suits  in  equity, 
and  does  not  embrace  proceedings  in  mandamus.    Id,  236. 

9.  There  is,  in  this  state,  no  statutory  limitation  as  to  the  time  within 
which  a  writ  of  mafulamus  may  be  obtained.    Id.  236. 

10.  Nevertheless,  where  the  relator  has  for  an  unreasonable  time  slept  upon 
his  rights,  the  court  may,  in  the  exercise  of  a  sound  discretion,  upon  the 
hearing  of  the  case,  refuse  to  issue  the  writ.    Id.  236. 

11.  In  determining  what  will  constitute  such  unreasonable  delay  as  to  jus- 
tify a  refusal  of  the  writ,  regard  may  properly  be  had  to  circumstances 
which  justify  such  delay  to  the  character  of  the  case,  and  the  nature  of 
the  relief  demanded,  and  to  the  question  whether  the  rights  of  the  de- 
fendant or  of  other  persons  have  been  prejudiced  by  such  delay.  Id.  230, 

12.  An  action  against  a  county  treasurer,  who  has  received  out  of  the 
county  treasury  any  allowance  or  compensation  other  than  that  specially 
provided  by  law,  is  not  subject  to  the  limitation  of  one  year,  as  pro- 
vided in  section  16  of  the  code,  but  to  the  same  limitation  as  that  which 
governB  official  bonds.    State  v.  Kelly,  421. 
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MANDAMUS— 

1.  The  civil  action  of  the  code  is  a  substitute  for  all  such  judicial  pro- 
ceedings as  were  previously  known,  either  us  actions  at  law  or  suits  in 
equity,  and  does  not  embrace  proceedings  in  nuindamim,  Chinn  v. 
1i^9teeii,  286. 

2.  There  is,  in  this  state,  no  statutory  limitation  as  to  the  time  witbia 
which  a  writ  of  mandfimus  may  be  obtained.    Id.  286. 

8.  Nevertheless,  where  the  relator  has,  for  an  unreasonable  time,  slept 
upon  his  rights,  the  court  may,  in  the  exercise  of  a  sound  discretion, 
upon  the  hearing  of  the  case,  refuse  to  issue  the  writ.     Id,  286. 

4.  In  determining  what  will  constitute  such  unreasonable  delay  as  to  ju.<- 
tify  a  refusal  of  the  writ,  regard  may  properly  be  had  to  circumstAiices 
which  justify  such  delay,  to  the  character  of  the  case,  and  the  nature 
of  the  relief  demanded,  and  to  the  question  whether  the  rights  of  the 
defendant,  or  of  other  persons,  have  been  prejudiced  by  such  delay. 
Id.  236. 
^CARRIAGE— 

A  marriage,  solemnized  in  due  form,  is  presumed  to  be  lawful  until 
some  enactment,  which  annuls  it,  is  produced  and  proved  by  those  who 
deny  its  validity.     Evans  v.  Reynolds^  168. 

MARRIED  WOMEN— 

1.  An  indebtedness  incurred  by  a  married  woman,  for  the  benefit  of  her- 
self or  her  separate  property,  and  upon  its  credit,  and  the  giving  of  a 
note  or  other  obligation  therefor,  are  facts  from  which  a  court  of  equity 
may  imply  and  enforce  a  charge  against  such  property.  Rice  y.  Rai^ 
road,  880. 

2.  But  an  intention  to  charge  such  property  will  not  be  implied  merely 
from  the  giving-  of  a  note  or  other  obligation  by  a  married  woman. 
Id.  880. 

Z.  Neither  will  her  separate  property  be  made  liable  for  her  general  en- 
gagements,  in  the  absence  of  a  contract,  valid  in  law  to  bind  the  samo, 
or  of  such  facts  and  circumstances  as  make  it,  as  between  the  partie.<iy 
just  and  equitable.    Id.  880. 

4.  When  a  married  woman  subscribes  to  capital  stock  of  a  railroad  cor- 
poration, by  which  she  agrees  to  take  and  pay  for  a  certain  number  of 
shares  of  said  stock,  but  makes  default  in  payment,  and  an  action  id 
brought  to  charge  her  separate  property  with  the  amount  of  such  sub- 
scription :  Held^  That,  in  the  absence  of  any  proof  that  either  party  dealt 
on  the  credit  of  such  property,  equity  will  not  imply  or  enforce  a  chargo 
against  the  same.    Id.  880. 

■d.  In  actions  for  damages  arising  from  the  wrong^ful  act  of  a  married  wo- 
man, husband  and  wife  must  be  joined  as  defendants.  If,  in  the  com- 
mission of  the  tort,  she  acted  under  marital  coercion,  and  such  fact  does 
not  appear  on  the  face  of  the  petition,  her  defense  in  that  respect  must 
be  nmde  by  answer.     Clark  v.  Bayer^  299. 

6.  Where  a  wife  is  living  separate  and  apart  from  her  husband,  and.  in  a 
suit  against  him  for  divorce  and  alimony,  has  obtained  a  decree  fixing 
the  amount  of  aUmony  to  be  paid  by  the  husband  for  her  sustenance 
during  the  pendency  of  her  petition,  and  the  husband  is  not  in  default 
in  respect  to  the  payment  of  the  alimony  so  allotted,  ho  is  not  liable  tor 
necessaries  subsequently,  furnished  at  her  request,  during  the  pendency 
of  her  petition.     Hare  v.  Oibsotiy  88. 

7.  Persons  dealing  with  the  wife,  under  these  circumstances,  do  so  at  their 
own  peril,  and  are  chargeable  with  knowledge  of  the  allotment  and  pay- 
ment of  the  alimony.    Id.  38. 
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9.  The  adequacy  of  the  alimony  decreed  in  such  case  can  not  be  coUat- 

er»lly  drawn  in  question,  especially  by  a  stranger  to  the  suit.    Id»  88. 
See  HaU  v.  HaU^  184;  Husband  and  Wivx. 

MINORS— 

1.  One  standing  in  the  relation  of  a  parent  and  guardian,  in  fact,  of  a 
minor,  having  the  custody  and  control  of  such  minor,  and  of  its  prop> 
erty  during  such  minority,  is  bound  to  the  most  scrupulous  good  faith 
in  the  management  of  the  estate;  and  where,  on  such  minor  coming  of 
age,  he  attempts  to  make  a  settlement  of  his  trust  with  him,  a  court  of 
equity  will  examine  the  transaction  with  extreme  jealousy,  to  see  that 
no  undue  influence  has  been  exercised ;  that  the  parties  have  been  put 
on  an  equal  footing,  by  full  disclosure),  and  that  no  advantage  has  been 
taken.     Herkmeyer  v.  KeUerman^  239. 

2.  Where  a  party  occupying  such  a  relation  claims  any  benefit  or  advan- 
tage from  a  settlement  with  his  ward  on  its  coming  of  age,  of  his  trust 
transactions,  the  burden  of  proof  is  on  him  to  show  that  he  has  made- 
iull  disclosures;  that  he  has  exercised  no  undue  influence;  and  that 
such  settlement  is  fair  and  equitable.     Id.  289. 

5.  A  conveyance  by  such  minor,  on  the  day  he  comes  of  age,  of  all  his 
real  estate  to  the  persons  occupying  such  relations,  in  execution  of  such 
a  settlement  made  for  such  minor  by  others  not  authorized  to  bind  him, 
and  while  he  is  still  under  their  influence  and  control,  and  Uitt  advised 
of  his  rights,  is  not  binding,  and  can  only  be  upheld  in  a  court  of 
equity  by  clear  proof  that  under  all  the  circumstances  it  is  just  and 
equitable.     Id.  289. 

4.  If  the  settlement  relied  on  to  uphold  such  conveyance  embraces  dis- 
tinct claims  of  two  or  more,  who  hold  such  relations  to  the  child,  such, 
conveyance  may  be  sustained  as  to  one,  and  set  aside  as  to  tlie  others, 
according  as  the  equity  of  the  cases  will  warrant.    Id.  289. 

&  By  section  1  of  the  act  of  April  5,  1866  (S.  &  8.  748),  it  is  made  un- 
lawful  for  any  person  to  furnish  intoxicating  liquor  to  a  minor,  know- 
ing him  to  be  such,  with  intent  that  the  minor  shall  drink  the  intoxi- 
cating liquor,  unless  given,  or  ordered  to  be  given,  by  a  physician  in 
the  regular  line  of  his  practice.     Grepel  v.  State,  167. 

6.  On  the  trial,  under  an  indictment  charging  the  defendant  with /urnwA- 
iny  spirituous  liquor  to  a  minor,  to  be  drank  by  such  minor,  knowing 
him  to  be  a  minor,  a  written  order  from  the  father  of  the  minor  to  th» 
defendant,  directing  him  to  sell  beer  to  his  minor  son  until  forbidden 
by  him,  is  not  competent  testimony  for  the  defense.     Id.  107. 

7.  Where  the  transaction  amounts  to  a  sale  of  intoxicating  liquor  not  to 
be  drank  by  the  minor,  and  the  indictment  is  under  the  act  of  May  1, 
1854,  for  a  sale  to  a  minor,  such  written  order  would  be  competent  tes- 
timony for  the  defense.     Id.  167. 

8.  As  a  general  rule,  the  parents  are  entitled  to  the  custody  of  their  mi- 
nor  children.  Whea  they  are  living  apart,  the  father  is,  prima  facie^ 
entitled  to  that  custody,  and,  when  he  is  a  suitable  person,  able  and 
willing  to  support  and  care  for  them,  his  right  is  paramount  to  that  of 
ail  other  persons,  except  that  of  the  mother,  in  -cases  where  the  infant 
child  is  of  such  tender  years  as  to  require  her  personal  care ;  but  in  all 
casc<>  of  controverted  right  to  custody,  the  welfare  of  the  minor  child  is 
first  tc»  be  considered.     Clark  v.  Buyer,  299. 

9.  The  father's  right  is  not,  however,  absolute  under  all  circumstances^ 
He  may  relinquish  it  by  contract,  forfeit  it  by  abandonment,  or  lose  it 
by  being  in  a  condition  of  total  inability  to  afford  his  minor  children 
necessary  care  and  support.    Id.  299. 
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10.  Where  the  father  and  mother^  living  apart,  by  agreement  transfer  the 
care  and  custody  of  their  infant  children  to  the  grandfather  of  the  chil. 
dren,  in  consideration  that  he  will  receive,  care,  and  provide  for  them, 
and  in  pursuance  of  such  agreement  he  does  take  them  in  charge,  the 
custody  of  ihe  grandfather  is  lawful,  and  he  has  legal  capacity  to  main- 
tain an  action  for  damages  against  one  who  wrongfully  takes  or  causes 
them  to  be  taken  from  his  custody.    Id  299. 

11.  In  such  case  the  grandfather,  being  entitled  to  the  custody  of  the  minors, 
was  also  entitled  to  their  services,  and,  in  an  action  for  damages  against 
one  who  wrongfully  took  them  from  his  possession,  it  is  sufficient  to  al- 
lege, as  to  loss  of  services,  that  the  wrongful  taking  was  to  deprive  him 
of  their  ^'possession  and  services,''  without  alleging  actual  loss  of  ser- 
vices.   Id,  299. 

12.  The  finding  by  trustees  of  special  road  districts,  under  section  46  of  the- 
statute  relating  to  towns  and  cities  (2  S.  &  G.  1509),  that  two-thirds  of 
the  resident  owners  of  lots  of  land  through  which  a  proposed  improve- 
ment is  to  be  made  have  petitioned  therefor,  is  not  conclusive  of  the 
fact.     Campbell  v.  Park^  544. 

18.  Such  fact  may  be  inquired  into  by  the  court  in  an  action  to  collect  an 
assessment  made  to  pay  for  the  improvement,  as  well  to  support  an  or- 
der to  make  the  same  as  to  impeach  it.    Id,  544. 

14.  It  is  not  essential  that  the  necessary  two-thirds  shall  sis:n  one  petition.. 
If  more  than  one  petition  is  actually  pending  when  the  order  is  made, 
and  they  together  contain  the  requisite  number  of  petitioners,  the  power 
to  make  the  order  can  not  be  impeached  on  the  ground  that  the  trustees 
acted  on  one  of  them  only,  which  was  not  signed  by  two  thirds  of  the 
resident  owners.    Id.  544. 

15.  On  the  19th  of  August,  1868,  a  petition  was  presented  for  the  improve- 
ment, which  was  examined  by  the  trustees,  but  they  rejected  it  by  rea- 
son of  a  supposed  defect  of  one  of  the  signatures,  but  did  not  pass  upon 
the  merits  of  the  application.  The  petition  was  not  withdrawn,  nor  did 
any  of  the  signers  withdraw  their  names,  but  it  remained  on  file  with  the 
trustees  until  the  28d  of  September,  1868,  when  the  project  for  the  im- 
provement being  still  pending,  a  second  petition  for  the  same  improve- 
ment was  presented,  and  the  order  made  thereon  ;  the  proper  ordinance- 
was  passed  and  published ;  the  work  was  let  and  completed  after  due- 
publication,  without  objection  by  signers  of  the  first  petition,  whose 
names  are  not  on  the  second:  Heid^  That  in  the  absence  of  proof  to  the 
eontrnrv,  the  presumption  is  that  those  signing  the  first  petition  con- 
tinued to  be  petitioners  at  the  time  the  order  was  made  on  the  second, 
and  may  be  counted  to  ascertain  if  the  necessary  two- thirds  desired 
the  improvement.     Id.  544. 

16.  Under  the  statutes  relating  to  taxation,  the  guardian  of  minors  is 
charged  with  the  duty  of  representing  the  real  estate  ot  their  wards  in 
listing  it  for  taxation  and  payment  of  taxes,  as  well  as  in  the  general 
management  of  such  estate,  and  as  such  guardian,  he  may  represent  his 
ward's  estate,  under  the  statute  above  cited,  either  to  ask  for,  or  oppose 
such  improvement.    Id.  544. 

37.  Where  minor  children,  who  are  tenants  in  common  of  the  lot  of  land, 
reside  on  the  same,  they  are  resident  owners,  but  whether  each  is  to  be 
counted  or  all  counted  as  one,  quoere  f    Id.  544. 

18.  If  the  names  of  such  minors,  and  of  the  guardian  individually,  are- 
signed  to  a  petition  by  direction  of  the  guardian,  and  in  his  presence,, 
it  is  equivalent  to  signmg  as  guardian.     M.  544. 

MODIFICATION  OF  JUDGMENTS.    See  Judgments,  1, 2. 
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MORTGAGES  OP  CHATTELS— 
A  party  holding  one  of  a  series  of  notes  secnred  bv  chattel  mortgage,  who 
obtains  possession  of  the  property  mortgaged,  holds  it  in  trust  for  the 
owners  of  the  notes,  and  if  he  purchase  such  property  at  a  sale  made 
by  himself,  he  will  be  held  to  account  for  the  fair  v^alue  of  the  same. 
Beard  v.  We$ierman,  29. 

MORTGAGES  OF  REALTY 

1.  F.,  owning  real  estate  in  July,  1871,  sold  it  to  N.,  and  took,  in  part 
payment,  a  purchase-money  note,  secured  by  mortgage,  due  in  five 
years,  with  interest.  Before  the  note  became  due,  N.  was  sick,  and  for 
a  time  insane,  when  F.,  believing  the  debt  injuriously  affected  the  mind 
and  health  of  N.,  voluntarily,  and  without  consideration  therefor,  for 
the  purpose  of  relieving  the  mind  of  N.,  caused  the  note  and  mortgage 
to  be  delivered  to  H.  E.  N.,  wife  of  N.,  with  the  understanding  on  his 
part  that  when  N.  **  recovered,"  they  should  be  returned  to  F.  After- 
ward,  with  a  like  purpose,  F.  entered  a  cancellation  on  the  mortgage, 
which  was  entered  of  record.  When  N.  was  restored  to  health  and 
reason,  F.  requested  N.  and  H.  E.  N.  to  return  to  him  the  note,  and  re- 
store the  canceled  lien  on  the  real  estate.  They  refused.  The  action 
was  instituted  before  the  maturity  of  the  note  and  mortgage  to  have 
the  note  declared  an  existing  indebtedness  against  N.,  the  mortgage  lien 
restored,  and  for  injunction.  On  demurrer  to  a  petition  setting  forth 
the  foregoing  facts :  Held^  The  facts  set  out  in  the  petition  are  not  suf- 
ficient to  make  a  case  for  the  equitable  relief  sought.    Fauroi  v.  Keff^  44. 

2.  Prior  to  the  code  of  civil  procedure,  equity  followed  the  law  in  de- 
termining when  time  would  begin  to  run  against  the  right  of  a  mort- 
gagor to  redeem,  and  when  such  right  would  be  barred.  Clark  v.  Pot- 
Ur,  49. 

Z,  Hence,  if  the  mortgagee,  with  the  knowledge  and  acquiescence  of  the 
mortgagor,  takes  actual,  open,  and  notorious  possession  of  the  mort- 
gage premises,  and  holds  and  controls  the  same  adversely  to  the  rights 
of  the  mortgagor  to  redeem,  for  twenty-one  years,  under  color  of  title 
derived  from  the  mortgage,  and  from  a  decree  of  I'oreclusure  and  sale 
of  the  same  to  him,  the  equity  of  redemption  is  barred,  although  the 
decree  foreclosing  the  mortgage  was  null  and  void.    Id,  49. 

4.  Where  the  mortgaged  premises  is  an  entire  tract,  as  a  farm,  part  of 
which  only  is  improved  with  a  tenement  thereon,  and  the  possession  to 
the  whole  is  so  far  adverse  as  to  create  a  cause  of  action  in  favor  of  the 
mortgagor,  and  cause  time  to  commence  running  against  the  right  to 
redeem,  the  temporarv  interruption  of  actual  residence  on  the  land, 
caused  by  the  unlawful  and  violent  acts  of  strangers  in  tearin)B^  down 
the  houii)  and  rendering  the  premises  untenantable  for  the  time  being, 
will  not  prevent  the  statute  from  continuing  to  run  where  there  is  no 
adverse  entry  or  offer  to  redeem,  and  the  mortgagee  does  not  abandon 
his  possession  and  control,  but  continues  to  exercise  all  such  acts  of 
ownership  and  dominion  over  the  premises  as  the  nature  of  the  land 
and  its  condition  will  admit  of.    IdL  49. 

h.  Where,  in  a  suit  brought  to  enforce  a  vendor's  lien  for  purchase-money 
to  which  the  vendee  and  his  wife,  and  also  the  holder  of  a  subsequent 
mortgage  executed  by  the  vendee  alone,  are  made  defendants,  and  the 
proceeds  of  sale  of  the  land  covered  by  the  liens  are  more  than  sufficient 
to  dischar&:e  the  vendor's  claim,  the  wife  is  entitled,  as  against  such 
mortgagee,  to  assert  her  contingent  right  of  dower  in  the  surplus  fund. 
Unger  v.  LetUr^  210. 

6.  But  such  right  of  the  wife  must  be  protected  in  a  mode  which  will  not 
-  interfere  wiUi  the  right  of  the  mortgagee  to  subject  the  whole  estate  of 
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the  hasband  in  the  premises  to  the  present  saliafaction  of  the  mortgage 
debt  in  its  order  of  priority.    Id.  210. 

7.  Therefore,  when  such  surplus  is  insufficient  to  discharge  fully  the  mort- 
gage  debt,  the  court  should  not  (against  the  will  of  the  mortgagee)  di- 
rect one-third  of  the  surplus  fund  to  be  put  on  interest,  by  the  sheritf^ 
during  the  life  of  the  wife,  for  the  purpose  of  securing  her  contingent 
dower  interest.    Id.  210. 

8.  The  proper  course,  in  such  case,  is  to  award  to  the  wife,  from  the  sur- 
plus  fund,  the  value  of  her  contingent  right  of  dower  therein,  to  be  as- 
tained  by  reference  to  the  tables  of  recognized  authority  on  that  subject, 
in  connection  with  the  state  of  health  and  constitutional  vigor  of  the- 
wife  and  her  husband.    Id.  210.  t 

MUNICIPAL  CODE.    See  Code,  Municipal. 

MUNICIPAL  CORPORATIONS— 

1.  The  power  of  police  regulation  throughout  the  state  is  vested  in  the- 
legislature,  and,  in  the  exercise  of  this  power,  railway  companies  may 
constitutionally  be  required  to  light  sucn  portions  of  their  railways  as- 
are  within  a  city  or  incorporated  village.     Railroad  v.  Sullivan^  162. 

2.  The  82d  chapter  of  the  municipal  code  of  1869,  which  authorizes  city 
and  village  councils,  by  ordinance,  to  require  such  lighting  to  be  done- 
by  the  owners  of  such  railways,  and,  on  their  failure  to  comply  with 
such  ordinance,  authorizes  the  council  to  procure  such  lighting  done  at 
the  expense  of  such  owners,  is  not  in  conflict  with  the  constitution  of 
the  state.    Id,  152. 

8.  "When,  on  default  of  the  railway  company,  such  lighting  is  procured  to- 
be  done  by  the  council,  the  expense  of  such  lighting  may,  by  the  coun- 
cil, be  assessed  or  declared  a  lien  upon  any  of  the  real  estate  of  the  rail- 
way company  within  the  municipality.    Id.  152. 

4.  The  liability  of  the  railway  company  to  pay  such  expense  can  only  be- 
enforced  by  suit  or  action,  or,  in  the  language  of  the  constitution,  *'  by 
due  course  of  law."  It  is  not  a  tax.  or  an  assesgmeni  in  the  nature  of 
a  tax  for  local  improvements,  and  can  not,  therefore,  be  summarily 
placed  upon  the  county  duplicate,  and  collected  as  a  tax  or  assessment 
proper.    Id.  152. 

5.  The  mt)de  of  collecting  such  charge,  or  enforcing  the  lien  thereof,  pre- 
scribed by  the  last  section  of  said  chapter  82,  is  by  suit  in  the  name  of 
the  municipal  corporation,  in  a  ccturt  of  competent  jurisdiction,  as 
pointed  out  in  the  subsequent  sections  5-45  to  553,  inclusive.     JU.  152. 

6.  Under  the  provisions  of  the  statute  authorizing  a  municipal  corpora- 
tion to  appropriate  land  to  a  public  use,  such  corporation  must  secure 
an  "  inquiry  into  and  assessment  of  compensation,"  by  a  jury,  to  the 
owner  of  the  property  sought  to  be  appropriated,  which  inquiry  and 
assessment  must  be,  not  merely  nominal,  but  actual,  and  made  upon 
proof  of  the  value  of  the  property,  or  the  corporation  may  be  defeated, 
m  the  appropriation  ;  it  is,  therefore,  not  such  error  as  will  warrant  the 
reversal  of  a  judgment  for  the  court  before  which  the  inquiry  is  held, 
to  permit  such  corporation  to  open  and  close  the  evidence  and  argu- 
ment to  the  jury.     N^ff  v.  Cincinnati^  215. 

7.  Bl(x>m  was  convicted  and  fined  for  violating  an  ordinance  of  the  town 
of  Xeaia,  passed  in  the  following  manner:  The  proper  committee  re- 
ported to  the  town  council  two  ordinances,  one  for  elections,  the  other 
the  one  under  consideration.  There  being  eight  members  of  council, 
and  six  present,  the  rule  as  to  reading  on  successive  days  was  dispensed 
with,  by  an  unanimous  vote.     The  first  ordinance  was  then  passed,  and, 
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without  any  other  or  second  dispensing  with  the  rule,  the  second  or  beer 
ordinance  passed,  one  of  the  six  votes  present  being  against  it:  Held^ 
Section  98  of  the  municipal  code  was  not  complied  with ;  the  rule  was 
not  dispensed  with  as  to  the  beer  ordinance,  which  was  therefore  im- 
properly passed.  Bloom  v.  XeniOf  461. 
See  Jurisdiction,  1. 

^^AVIGATION— 

1.  The  bridge  over  the  Ohio  river  at  Parkersburg  being  authorized  by  a 
law  of  congress,  the  obstruction  of  navigation  at  that  point,  so  far  as  it 
was  reasonable  and  necessary  to  the  construction  of  the  work,  was  jus- 
tified.    Railroad  Co.  v.  Trans.  Co.  116. 

2.  In  considering  the  rights  of  navigation,  they  must  be  viewed  as  lim- 
ited bv  those  rights  which  have  been  conferred  upon  the  bridge  com- 
pany by  the  law  authorizing  the  structure  in  question.    Id.  116. 

8.  What  might  be  negligence  in  leaving  a  barge  unguarded  in  a  naviga- 
ble part  ot  the  river  is  not  necessarily  negligence  if  it  is  so  loft  under 
circumstances  fairly  justified  by  the  necessities  or  convenience  of  those 
engaged  in  the  erection  of  the  bridge.    Id.  116. 
NECESSARIES.    See  Husband  and  Wipe,  1,  2. 
IJEGLIGExNCE— 

1.  Ordinary  prudence  requires  that  a  person  in  the  full  enjoyment  of  the 
faculties  of  hearing  and  seeing,  before  attempting  to  pass  over  a  known 
railroad  crossing,  should  use  them  for  the  purpose  of  discovering  and 
avoiding  danger  from  an  approaching  train  ;  and  the  omission  to  do  so, 
without  a  reasonable  excuse  therefor,  is  negligence,  and  will  defeat  an 
action  by  such  person  for  an  injury  to  which  such  negligence  contrib- 
uted.    PeHwn/loania  Co.  v.  Riithgeh^  66. 

-2.  In  an  action  for  damages  for  alleged  negligence,  the  question  of  negli- 
gence on  the  part  of  the  defendant,  or  of  contributory  negligence  on  the 
part  of  the  plaintiff,  is  generally  a  mixed  question  (»f  law  and  fact,  to 
be  decided  by  the  jury,  under  proper  instructions  from  the  court.  Id.  66. 

■3.  But  if  all  the  material  facts  touching  the  alleged  negligence  be  undis- 
puted, or  be  found  by  the  jury,  and  admit  of  no  rational  inference  but 
that  of  negligence,  in  such  case  the  question  of  negligence  becomes  a 
matter  of  law  merely,  and  the  court  should  so  charge  ue  jury.    Id,  66. 

4.  The  court  in  charging  the  jury  observed,  "  I  will  not  say  to  you  that 
the  plaintiff  should  have  looked  east  along  the  track.  I  will  only  say 
that'  he  was  obliged  to  use  his  sense  of  sight  in  a  reasonable  manner ; 
and  it  is  for  you  to  say  whether  he  ought  to  have  looked  to  the  east 
along  the  track  or  not  before  he  attempted  to  croPs."  If  it  appear  that 
by  looking  he  could  have  run  and  avoided  the  danger,  it  was  bis  duty 
to  look;  and  in  such  case  the  court  should  have  charged  as  matter  of 
law  that  it  was  his  duty  to  look.    Id.  66. 

•b.  The  bridge  over  the  Ohio  river  at  Parkersburg  being  authorized  by  a 
law  of  congress,  the  obstruction  of  navigation  at  that  point,  so  far  as  it 
was  reasonable  and  necessary  to  the  construction  of  the  work,  was  jus- 
tified.    Railroad  Co.  v.  Trana,  Cb.  116. 

6.  In  considering  the  rights  of  navigation,  they  must  be  viewed  as  lim- 
ited by  those  rights  which  have  been  conferred  upon  the  bridge  com- 
pany  by  the  law  authorizing  the  structure  in  question.    Id.  116. 

7.  What  might  be  negligence,  in  leaving  a  barge  unguarded  in  a  naviga- 
ble part  of  the  river,  is  not  necessarily  negligence,  if  it  is  so  left  under 
circumstances  fairly  justified  by  the  necessities  or  convenience  of  those 
engaged  in  the  erection  of  the  oridge.    Id.  116. 
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8.  Although  prudence  dictates  that  a  veasel,  left  during  the  night  in  the 
usual  route  of  passing  craft,  should  display  a  light  as  a  signal  of  warn- 
ing to  others,  yet,  when  such  vessel  is  moored  out  of  the  usual  path  of 
navigation,  where  boats  rarely  if  ever  come,  and  in  a  place  where  the 
bridf^e  work  was  going  on  from  day  to  day,  such  work,  at  times,  neces- 
sitating a  temporary  closing  of  the  passage  way  altogether,  the  absence 
of  a  light  upon  a  vessel  so  circumstanced  is  not  necessarily  negli- 
gence.   Id.  116. 

9.  Before  such  alleged  negligence  can  become  the  foundation  of  a  right 
to  recover  damages,  it  must  appear  to  have  been  the  proximate  cau^e 
of  the  injury  occasioning  such  damages.     Id,  116. 

10.  When  a  pilot  leaves  the  usual  and  customary  channel  of  navigation, 
that  fact  requires  an  increased  amount  of  care  on  his  part,  to  avoid  the 

'  danger  attending  the  new  risks  he  undertakes.  If,  in  pursuing  such  a 
course,  he  encounters  a  collision,  it  is  not  a  sufficient  justification  for 
him  to  show  that  he  exercised  that  ordinary  care,  proper  in  the  usual 
and  ordinary  course  of  navigation.    I<L  116. 

11.  Approaching  places  of  danger,  such  as  the  piers  of  a  bridge,  during 
the  night-time,  a  lookout  is  indispensable  upon  a  steamboat.  An  omis- 
sion in  this  regard  is  such  negligence  as  will  prevent  a  recovery,  unless 
it  clearly  appears  that  a  lookout  could  not,  by  any  possibility,  have  pre- 
vented disaster.     Id,  116. 

12.  A  pilot  having  mistaken  bis  course,  and  not  knowing  where  his  boat  is, 
who  attempts  the  dangerous  passage  of  a  bridge  at  night,  at  the  highest 
rate  of  speed,  and  without  any  lookout,  is  guilty  of  negligence.  And 
if,  under  such  circumstances,  he  collides  with  a  barge  moored  to  a  bridge 
pier,  which  is  out  of  the  usual  channel  of  navigation,  and  by  the  col- 
lision  his  own  boat  is  lost,  the  owners  of  the  boat  can  not  recover,  al- 
though the  barge  was  without  a  light.    Id,  116. 

18.  A  person  about  to  cross  a  street  of  a  city  in  which  there  is  an  ordi- 
nance against  fast  driving,  has  a  right  to  presume,  in  the  absence  of 
knowledge  to  the  contrary,  that  others  will  respect  and  conform  to  such 
ordinance ;  and  it  is  not  negligence  on  his  part  to  act  on  the  presump- 
tion that  he  is  not  exposed  to  a  danger  which  can  only  arise  through  a 
disregard  of  the  ordinance  by  other  persons.     Baker  v.  Pendergasi^  494. 

14.  But  where  he  knows  that  others  are  driving  along  the  street,  at  the 
p^a6e  of  crossing,  at  a  forbidden  rate  of  speed,  and  he  has  full  means 
of  seeing  the  rate  at  which  they  are  driving,  the  existence  of  such  or- 
dinance will  not  authorize  a  presumption  which  is  negatived  by  the  ev- 
idence of  his  senses.  If  the  attempt  to  cross  the  street,  under  the  cir- 
cumstances, would  be  negligence  on  his  part,  the  fact  of  the  existence 
of  such  city  ordinance  is  not  evidence  tending  to  free  him  from  culpa- 
bility.    Id  494. 

16.  Where  a  fence  constructed  by  an  individual  and  litnd-owner  serves  as 
a  partition  fence  between  a  railroad  track  and  the  inclosed  fields  of  such 
individual  owner,  but  not  so  divided  that  each  owner  is  charged  with 
maintaining  in  repair  a  distinct  portion  thereof,  the  railroad  company 
and  individual  land-owner  are  each  under  equal  obligations  to  keep  and 
maintain  the  entire  fence  in  repair,  until  so  divided.  Railroad  v.  In- 
fiitnary^  666. 

16.  If  the  land-owner,  knowing  the  partition  fence  to  be  out  of  repair, 
turns  his  stock  into  a  field  inclosed  by  such  defective  fence,  and,  by  rea- 
son of  its  insufficiency,  his  stock  goes  upon  the  railroad  track,  and  is 
killed  by  a  passing  train,  run  without  negligence,  such  Innd-owner  is 
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dwrgeftble  with  contribatory  negligence^  and  can  not  recover  for  the- 
loes.    /r/.  5(56. 
See  Railroai>s,  6,  7,  8. 
HEW  TRIAL—  / 

1.  Where  no  exception  is  taken  at  the  trial  to  the  charge  of  the  court  to 
the  jury,  a  judgment  will  not  be  reversed,  on  error,  upon  the  mere 
ground  of  error  in  the  charge,  without  reference  to  the  merito  of  the 
whole  case.     Railroad  v.  Porter^  828. 

2.  Where,  however,  the  whole  evidence  is  made  part  of  the  record,  and  it 
appears  that  the  verdict  is  contrary  to  law,  the  overruling  of  a  motion 
fbr  a  new  trial  on  that  ground  may  be  reviewed  on  error,  though  noex*^ 
ception  was  taken  to  the  ruling  of  the  court.    Id.  828. 

&  Tbe  mere  fact  that  a  juror  in  a  civil  case  drank  intoxicating  liquor  dur- 
ing an  adjournment  of  the  court,  while  the  trial  was  in  progress,  is  not 
a  sufficient  reason  for  granting  a  new  trial,  unless  there  be  reason  to 
suspect  it  may  have  had  some  influence  on  tbe  final  result  of  the  case. 
Id.  828. 

4.  Any  attempt  on  the  part  of  the  prevailing  party  or  his  attorney  in  the- 
case  to  corrupt  a  juror,  though  it  be  not  shown  to  be  successful,  is  a  good 
ground  for  a  new  trial.    Id.  328. 

5.  Where  it  appears  that  during  the  progress  of  a  trial,  the  prevailing 
party  or  his  attorney  has  furnished  intoxicating  liquors  to  a  juror,  it  is 
a  good  ground  for  a  new  trial,  unless  it  is  clearly  sbown  that  it  was  not 
intended  to  influence  his  action  in  the  case,  and  that  it  had  no  influence 
on  his  mind  as  a  juror.    /<^.  828. 

6.  Where  the  overruling  of  a  motion  for  a  new  trial  is  assigned  for  error, 
and  all  the  evidence  offered  on  the  trial,  together  with  the  charge  of  the- 
court,  is  properly  brought  up  bv  bill  of  exceptions,  a  reviewing  court 
will,  in  connection  with  the  evidence,  look  to  the  charge  of  the  court, 
whether  excepted  to  or  not,  and,  if  there  is  reason  to  believe  that  the 
verdict  was  the  result  of  erroneous  instructions,  will  reverse  the  Judg- 
ment and  award  a  new  trial.     Baker  v  PeyidergoMy  494. 

See  Bill  of  Excrftionb,  8,  4;  Record,  11. 
NOVATION.  SeeE8te6rooA:v.  (?c6^r<,415. 
NUISANCE— 

1.  The  word  "  keeper"  of  a  room  or  place  of  public  rosort,  for  the  unlaw- 
ful  sale  of  intoxicating  liquors,  as  used  in  section  4  of  the  act  of  21ay  1, 
1854,  to  provide  against  the  evils  resulting  f^om  the  sale  of  such  liquors 
(S.  &  C.  1481),  does  not  exclusively  mean  the  owner  of  the  room,  nor 
of  the  liquors  sold  \  but,  while  such  owner  may  be  included,  it  also  em- 
braces any  one  who,  though  not  the  owner,  has  the  possession  of  botlk 
the  room  *^and  the  liquors,  which,  together  with  the  unlawful  business, 
are  under  his  care  and  subject  to  his  management  and  control.  Schuliz 
V.  State,  276. 

2.  The  order  of  the  court  to  abate  such  room  or  place,  as  a  public  nuisance, 
on  conviction  of  the  keeper  thereof,  as  required  by  said  act,  is  not  to  be 
directed  to  or  executed  by  any  officer,  but  must  be  an  order  to  the  person 
convicted,  obedience  to  which  may  be  enforced,  if  the  nuisance  w  con*-^ 
tinned,  by  attachment  for  contempt  of  court     Id.  276. 

OHIO  RIVER.    See  Navigation,  1,  2. 

OPEN  AND  CLOSE.    See  Trial,  1,  2. 

ORDER  OF  EVIDENCE.    See  Trial,  1. 
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ORDERS  AND  DECREES— 
The  order  of  the  court  to  abate  a  room  or  plaoe  of  pablic  resort,  for  the 
unlawful  sale  of  intoxicating  liquors,  as  a  public  nuisance,  on  conviction 
of  the  keeper  thereof,  as  required  by  said  act,  is  not  to  be  directed  to 
or  executed  by  any  ofScer ;  but  must  be  an  order  to  the  person  con- 
victed^ obedience  to  which  may  be  enforced,  if  the  nuisance  be  oon- 
tinued^  by  attachment  for  contempt  of  court.    Sehuliz  v.  Siaie,  276. 

ORDINANCES— 

Bloom  was  convicted  and  fined  for  violating  an  ordinance  of  the  city  of 
Xenia,  passed  in  the  following  manner :  The  proper  committee  reported 
to  the  town  council  two  ordinances,  one  for  elections,  the  other  the  one 
under  consideration.  There  being  eight  members  of  council,  and  six 
present,  the  rule  as  to  reading  on  successive  days  was  dispensed  with 
Dy  an  unanimous  vote.  The  first  ordinance  was  then  passed,  and  with- 
out any  other  or  second  dispensing  with  the  rule,  the  second  or  beer  or- 
dinance passed,  one  of  the  six  votes  present  being  against  it:  Heldj 
Section  98  of  the  municipal  code  was  not  complied  with;  the  rule  was 
not  dispensed  with  as  to  the  beer  ordinance,  which  was  therefore  im- 
properly passed.  Bloom  v.  Xenia,  461. 
See  Eyidbngs,  28,  29. 

OWNER.    See  Intoxicating  Liquors,  4. 

PARENT  AND  CHILD— 

1.  As  a  general  rule,  the  parents  are  entitled  to  the  custody  of  their  mi- 
nor children.  When  they  are  living  apart,  the  father  is,  prima  faeie, 
entitled  to  that  custody,  and,  when  he  is  a  suitable  person,  able  and 
willing  to  support  and  care  for  them,  his  right  is  paramount  to  that  of 
all  other  persons,  except  that  of  the  mother,  in  cases  where  the  infant 
child  is  of  such  tender  years  as  to  require  her  personal  care ;  but  in  all 
cases  of  controverted  right  to  custody,  the  welfare  of  the  minor  child  is 
first  to  be  considered.     Clark  v.  Bayer y  299. 

2.  The  father's  right  is  not,  however,  absolute  under  all  circumstances. 
He  may  relinquish  it  by  contract,  forfeit  it  by  abandonment,  or  lose  it 
by  being  in  a  condition  of  total  inability  to  afford  his  minor  children 
necessary  care  and  support.    Id»  299. 

8.  Where  the  father  and  mother,  living  apart,  by  agreement  transfer  the 
care  and  custody  of  their  infknt  children  to  the  grandfather  of  the  chil- 
dren, in  consideration  that  he  will  receive,  care,  and  provide  for  them, 
and  in  pursuance  of  such  agreement  he  does  take  them  in  charge,  the 
custody  of  the  grandfather  is  lawful,  and  he  has  legal  capacity  to  main- 
tain an  action  for  damages  against  one  who  wrongfully  takes  or  causes 
them  to  be  taken  from  his  custody.    Id.  299. 

4.  In  such  case  the  grandfather,  being  entitled  to  the  custody  of  the  minors, 
was  also  entitled  to  their  services,  and,  in  an  action  for  damages  against 
one  who  wrongfully  took  them  from  his  possession,  it  is  sufficient  to  al- 
lege, as  to  loss  of  services,  that  the  wrongful  taking  was  to  deprive  him 
of  their  "  possession  and  services,''  without  alleging  actual  loss  of  ser- 
vices.   Id,  299. 

See  MiNOKS,  1,  2,  8,  4. 
PARTIES— 

1.  Under  section  17  of  the  **act  regulating  the  mode  of  administering  as- 
signments in  trust  for  the  benefit  of  creditors,"  as  amended  February 
12,  1868  (S.  &  S.  879),  lands  conveyed  for  the  purpose  of  defrauding 
creditors  inure  to  the  benefit  of  such  creditors,  and  any  one  of  them, 
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whether  his  claim  be  reduced  to  Judgment  or  not)  may  bring  an  action 
to  set  aside  such  conveyance,  and  have  the  proceeds  of  the  land  applied 
to  the  payment  of  the  creditors,  as  providea  in  said  section.  Oambs  v. 
Watson,  228. 
2.  In  actions  for  damages,  arising  from  the  wrongful  act  of  a  married 
woman,  husband  and  wife  must  be  Joined  as  defendants.  If  in  the  com- 
mission of  the  tort  she  acted  under  marital  coercion,  and  such  fact  does 
not  appear  on  the  face  of  the  petition,  her  defense  in  that  respect  must 
be  made  by  answer.  Clark  v.  Bayer,  299. 
See  Municipal  Corporations,  6;  Parent  and  Child,  8;  Wills,  16; 
County  Treasurer,  8;  Jurisdiction,  2,  8,  4,  6,  6;  Oommismonera 
V.  Bank,  194. 

PARTITION.    See  Exbcittors  and  Administrators,  7,  8. 

PARTNERSHIPS— 
Where  a  partner  borrows  money  on  the  credit  of  his  individual  note, 
"iiffaich  is  signed  also  by  a  surety,  such  borrowing  does  not  create  a 
partnership  debt,  though  the  money  be  applied  to  partnership  purposes; 
and  the  principal  of  such  surety  is  the  individual  partner,  with  whom 
he  Joins  in  the  execution  of  the  note,  and  not  the  partners  generally. 
Peterson  v.  Roach,  374. 

PAYMENTS,  APPLICATION  OF.    See  Guarantt,  2. 

PEN  A  LT  Y.    See  Lee  v.  State,  113. 

PLEADING  IN  CIVIL  CASES— 

1.  Under  section  17  of  the  "act  regulating  the  mode  of  administering  as- 
signments in  trust  for  the  benent  of  cmiitors,"  as  amended  February 
12,  1863  (S.  &  S.  879),  lands  conveyed  for  the  purpose  of  defrauding 
creditors  inure  to  the  benefit  of  such  creditors,  and  any  one  of  them, 
whether  his  claim  be  reduced  to  Judgment  or  not,  mav  bring  an  action 
to  set  aside  such  conveyance,  and  have  the  nroceeds  of  the  land  applied 
to  the  payment  of  the  creditors,  as  providea  in  said  section.  Comba  v. 
Watsan,  228. 

2.  Under  the  limitation  prescribed  by  section  15  of  the  code,  an  action  to 
set  aside  such  fraudulent  conveyance  is  barred  after  the  lapse  of  four 
years  from  the  discovery  of  the  fraud.    Id,  228. 

8.  Where  the  petition  in  such  action  shows  on  its  face  that  the  convey- 
ance was  made  more  than  four  years  before  the  action  was  brought,  it 
must  contain  an  averment  that  the  fraud  was  not  discovered  until 
within  that  period ;  otherwise  the  defendant  may  demur  to  the  peti- 
tion, on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.    Id.  228. 

4.  If  the  defective  condition  of  leased  premises  occasions  damage,  in  order 
to  make  the  lessor  or  landlord  responsible^  it  is  not  sufficient  merely  to 
allege  ownership  in  him,  but  the  special  circumstances  creating  his  lia- 
bility must  be  averred.    Shindelbeck  v.  Moon,  264. 

6.  Where  the  father  and  mother,  living  apart,  by  agreement  transfer  the 
care  and  custody  of  their  infant  cnildren  to  the  grandfather  of  the 
children,  in  consideration  that  he  will  receive,  care,  and  provide  for 
them,  and  in  pursuance  of  such  agreement  he  does  take  them  in  charge, 
the  custody  of  the  grandfather  is  lawful,  and  he  has  legal  capacity  to 
maintain  an  action  for  damages  against  one  who  wrongfully  takes  or 
causes  them  to  be  taken  from  his  custody,     dark  v.  Bayer,  299. 

6.  In  such  case  the  grandfather,  being  entitled  to  the  custody  of  the  mi- 
nors, was  also  entitled  to  their  services,  and,  in  an  action  for  damages 
against  one  who  wrongfully  took  them  from  his  possession^  it  is  sufficient 
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to  allege,  as  to  loss  of  services,  that  the  wrongful  taking  was  to  deprive 
him  of  their  <<  possession  and  services,"  without  alleging  actual  loss  of 
services.    Id.  299. 

7.  In  actions  for  damages,  arising  from  the  wrongful  act  of  a  married 
woman,  hushand  una  wife  must  he  joined  as  defendants.  If  in  the 
commission  of  the  tort  she  acted  under  marital  coercion,  and  such  fact 
does  not  appear  on  the  face  of  the  petition,  her  defense  in  that  respect 
must  be  made  by  answer.    Id,  299. 

8.  A  demurrer  to  a  pleading  admits  the  truth  only  of  that  which  is  well 
pleaded.  It  does  not  admit  the  truth  of  mere  conclusions  of  law,  nor  of 
allegations  of  fact  which  are  repugnant  to  or  inconsistent  with  each 
other.     Peterson  v.  Roach,  874. 

9.  An  action  may  be  sustained  on  a  destroved  promissory  note,  and  where 
a  copy  of  the  note  is  given  with  or  made  part  of  the  petition,  the  de^ 
struction  of  the  note  need  not  be  averred  in  the  petition.  Sargent  v. 
Railroad  Co.  449. 

10.  In  an  action  on  a  promissory  note,  where  the  petition  is  in  the  form 
prescribed  in  section  122  of  the  code,  whether  the  plaintiff  be  an  orig. 
inal  party  to  the  note  or  not,  the  extrinsic  facts,  which  show  his  right 
or  title  to  the  note,  need  not  be  expressly  averred.  The  allegation  of 
title  is  implied,  by  force  of  the  statute,  in  the  statement  that  there  is 
due  to  him  a  specific  amount  on  the  note  which  he  claims.    Id.  449. 

11.  An  answer  .to  such  petition,  which  merely  states  that  when  the  auction 
was  brought  the  note  was  not  in  existence,  can  not  be  regarded  as  ^  de- 
nial of  the  allegations  of  the  petition,  nor  as  containing  any  defense  to 
the  action.    Id.  449. 

See  BxGORD,  1 ;  Collins  v.  Davis,  76  ;  Commrs  v.  Banh^  194. 

PLEADING  IN  CRIMINAL  CASES— 

1.  Under  the  code  of  criminal  procedure,  the  accused  may  demur  to  an  in- 
formation where  the  facts  stated  therein  do  not  constitute  an  offense 
punishable  by  the  laws  of  this  state.    Davis  v.  State,  24. 

2.  An  information  under  section  8  of  '<  an  act  entitled  an  act  to  amend 
section  8  of  an  act  entitled  an  act  for  the  prevention  of  gaming  "  (70 
Ohio  L.  191),  describing  the  offense  in  the  words  of  the  statute,  is  not 
uncertain,  and  states  facts  sufficient  to  constitute  an  offense.    Id.  24. 

8.  In  an  indictment  for  soiling  intoxicating  liquors  in  violation  of  law, 
the  time  of  the  alleged  offense  is  immaterial,  and  proof  of  a  number  of 
sales,  about  the  time  alleged  in  the  indictment,  and  prior  to  the  finding 
thereof,  is  sufficient.to  warrant  conviction.    Koch  v.  State,  858. 

4.  In  the  Police  Court  of  Cincinnati,  defendant  having  filed  a  plea  set- 
ting forth  matter  of  defense  merely,  it  was  not  error  in  the  judge, 
without  passing  upon  this  plea,  to  direct  a  plea  of  not  guilty  to  be  filed, 
the  accused  standing  mute,  and  to  proceed  with  the  trial,  when  the  evi- 
dence heard  under  the  plea  of  not  guilty  could  have  had  no  other  or 
different  result,  if  based  under  the  plea  which  defendant  did  file.  Bil- 
ligheimer  v.  State,  436. 

6.  A  negative  averment  to  the  matter  of  a  proviso  in  a  statute,  is  not  requi- 
site in  an  information,  unless  the  matter  of  such  proviso  enters  into  and 
becomes  a  part  of  the  description  of  the  offense,  or  is  a  qualification  of 
the  language  defining  or  creating  it.    Id.  485. 

See  Indictment,  1,  2. 

POLICE  COURT— 
Police  courts  have  jurisdiction  to  hear  and  determine,  on  information, 
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under  section  167  of  tiie  act  "  to  provide  for  the  organization  and  gov- 
ernment of  municipal  corporations,"  cases  of  petit  larceny,  and  all  in- 
^ferior  offenses  which  are  not  required  by  the  constitution  to  be  prose- 
*cuted  by  indictment,  when  tiie  offense  is  committed  within  the  limita 
of  the  city,  or  within  four  miles  thereof.    Davia  v.  State,  24. 
See  Trial,  3,  4. 
POLICE  REGULATIONS.    See  Railroads,  1. 
POSSESSION— 
One  who  enters  upon  land  under  color  of  title,  intending  to  take  possession 
of  the  entire  tract,  no  part  of  which  is  held  adversely  at  the  time  of  his 
entry,  is  daemed  to  be  in  possession  to  the  extent  of  his  claim.     Clark 
V.  Pottery  49. 
See  MoRTOAaES  of  Re  alt  r. 
POWER  OP  SALE.    See  Executors  and  Administrators,  1,  6,  9, 10, 

11,  12,  13,  14,  16. 
PRACTICE  IN  CIVIL  CASES.    See  Waiver,  2 j  Trial,  1, 2 j  Evidence, 

19,  20;  Record,  5,  6, 10,  11. 
PRESUMPTIONS.    See  Marriaqe,  1 ;  Negligence,  11, 12 ;  Roads  and 

HlOHWATS,  4. 

PRINCIPAL  AND  AGENT— 

1.  Where  authority  to  perform  a  specific  act,  in  specified  modes,  is  con- 
ferred upon  an  agent  by  a  regularly  executed  power  of  attorney,  and 
general  words  are  also  used,  the  general  words  are  limited  by  and  to  be 
construed  with  reference  to  the  modes  specifically  named.  Pollock  v. 
Cohen,  614. 

2.  Hence  authority  in  such  instrument  to  collect  or  secure  a  claim  by  note^ 
bill  of  sale,  or  mortgage,  coupled  with  the  words  "  or  any  way  to  settle 
the  above  bill,"  is  not  authority  to  the  agent  to  make  an  absolute  pur- 
chase of  the  property  of  the  debtor,  and  create  a  debt  thereby  against 
the  principal,  to  secure  the  chiim.    Id.  614. 

8.  When  the  authority  conferred  on  an  agent  is  by  an  instrument  in  writ- 
ing, and  is  special,  parol  evidence  is  inadmissible  to  vary  or  affect  its 
terms;  questions  arising  on  the  trial,  as  to  the  scope  of  the  authority 
conferred  by  such  instrument,  must  be  determined  by  the  court.  [Oli- 
ver V.  Sterling  et  aL,  20  Ohio  St.  391,  considered  and  distinguished.) 
Id.  614. 

4.  Acts  of  an  acent  done  without  authority,  subsequently  ratified  by  the 
principal,  with  a  knowledge  of  all  the  circumstances  attending  the 
transaction,  refer  back  and  bind  the  principal  from  their  inception ; 
where,  however,  intervening  rights  have  been  acquired  by  a  third 
party,  such  intervening  rights  can  not  be  injuriously  affiacted  by  the 
ratification.    Id.  614. 

See  Insurance,  8,  9. 
PROBATE  COURT— 

1.  Upon  final  settlement  of  an  administrator's  accounts,  it  is  not  the  duty 
of  the  probate  judge  to  provide  for  the  payment  of  claims  against  the 
estate  which  no  creditor  is  asserting.     Cox  v.  JoAn,  632. 

2.  Nor  is  it  within  the  jurisdiction  of  the  probate  court,  upon  such  final 
settlement,  to  determine  the  state  of  accounts  between  the  administrator 
and  the  several  distributees  to  whom  any  balance  found  in  bis  hands  may 
be  payable.  The  court  can  only  order  distribution  of  such  balance  ac- 
cording to  law,  leaving  the  state  of  accounts  between  the  parties  to  be 
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inquired  into  when  such  order  of  distribution  is  sought  to  be  enforced 

by  the  respective  distributees.    Id.  682. 
PROCESS.    See  Orders  and  Dkcrsks,  1.  » 

PROMISSORY  NOTES— 

1.  Demand  and  notice  is  not  necessary  as  against  an  indorser,  who,  at  the 
date  of  the  maturity  of  the  note,  has  sufficient  property  of  the  maker 
in  his  possession  held  as  security  against  his  liability.  Beard  v.  Webier- 
man,  29. 

2.  A  party  holding  one  of  a  series  of  notes  secured  by  chattel  mortgage, 
who  obtains  possession  of  the  property  mortgaged,  holds  it  in  trust  for 
the  owners  of  the  notes ;  and  if  he  purchase  such  property  at  a  sale 
made  by  himself,  he  will  be  held  to  account  for  the  fair  value  of  the 
same.    Id,  29. 

8.  In  an  action  on  a  promissory  note  against  one  purporting  to  be  the 
maker,  by  an  assignee  of  the  note  from  its  original  holder  and  owner 
who  died  after  the  assignment,  the  defendant  is  a  competent  witness  to 
prove  any  fact  material  to  the  issue  in  the  case,  whether  it  transpired 
before  or  after  the  death  of  the  assignor.    Elliott  v.  Shaw,  481. 

4.  An  action  may  be  sustained  on  a  destroyed  promissory  note,  and  where 
a  copy  of  the  note  is  given  with  or  nmde  part  of  the  petition,  the  de- 
struction of  the  note  need  not  be  averred  in  the  petition.  Sargent  v. 
Railroad^  449. 

5.  In  an  action  on  a  promissory  note,  where  the  petition  is  in  the  form 
prescribed  in  section  122  of  the  code,  whether  the  plaintiff  be  an  original 
party  to  the  note  or  not,  the  extrinsic  facts,  which  show  his  right  or  titled 
to  the  note,  need  not  be  expressly  averred.  The  allegation  of  title  is 
implied,  by  force  of  the  statute,  in  the  statement  that  there  is  due  to 
him  a  specific  amount  on  the  note  which  he  claims.    Id,  449. 

6.  An  answer  to  such  petition,  which  merely  states  that  when  the  action 
was  brought  the  note  was  not  in  existence,  can  not  be  regarded  as  a  de- 
nial of  the  allegations  of  the  petition,  nor  as  containing  any  defense  to 
the  action.    Id,  449. 

7.  Such  conduct  on  the  part  of  an  indorser  toward  the  holder,  as  is  calcu- 
lated to  put  a  person  of  reasonable  prudence  off  his  guard,  or  to  in- 
duce him  to  omit  demand  or  protest,  or  to  give  notice  of  dishonor,  will 
dispense  with  the  necessity  of  taking  these  steps.    Boyd  v.  Bank,  526. 

See  Married  Wombn,  1,  2,  8,  4. 
PROTEST.    See  Promissory  Notes,  7. 

PURCHASERS  WITHOUT  NOTICE.    See  ExECUTORa  ahd  Adminis- 
trators, 14. 
QUIA  TIMET.    See  Hoyi  v.  Day,  101. 
QUO  WARRANTO.    See  Corporations,  8,  9. 
RAILROADS— 

1.  The  power  of  police  regulation  throughout  the  state  is  vested  in  the 
legislature,  and,  in  the  exercise  of  this  power,  railway  companies  may 
constitutionally  be  required  to  light  such  portions  of  their  railways  as 
are  within  a  city  or  incorporated  village.    Railroad  ▼.  Sullivan,  152. 

2.  The  82d  chapter  of  the  municipal  code  of  1869,  which  authorizes  city 
and  village  councils,  by  ordinance,  to  require  such  lighting  to  be  done 
by  the  owners  of  such  railways,  and,  on  their  failure  to  comply  with 
such  ordinance,  authorizes  the  council  to  procure  such  lighting  done  at 
the  expense  of  such  owners,  is  not  in  conflict  with  the  constitution  of 
the  state.    Id.  152. 
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Railroads — Continued. 
8.  When,  on  default  of  the  railway  company,  such  lighting  is  procured  to 
be  done  by  the  council,  the  expense  of  such  lighting  may,  by  the  coun- 
cil, be  assessed  or  declared  a  lien  upon  any  of  the  real  estate  of  the  rail- 
way company  within  the  municipality.    Id.  152. 

4.  The  liability  of  the  railway  company  to  pay  such  expenses  can  only  be 
enforced  by  suit  or  action,  or,  in  the  language  of  the  constitution,  *<  by 
due  course  of  law."  It  is  not  a  tax,  or  an  aasesament  in  the  nature  of 
a  tax  for  local  improvements,  and  can  not,  therefore,  be  summarily 
placed  upon  the  county  duplicate,  and  collected  as  a  tax  or  assessment 
proper.    Id  152. 

5.  The  mode  of  collecting  such  charge,  or  enforcing  the  lien  thereof,  pre- 
scribed by  the  last  section  of  said  chapter  82,  is  by  suit  in  the  name  of 
the  municipal  corporation,  in  a  court  of  competent  jurisdiction,  as 
pointed  out  in  the  subsequent  sections  545  to  558,  inclusive.    Id.  152. 

6.  It  is  not  only  the  right  of  a  conductor  to  expel  from  a  train  a  drunken, 
unruly,  boisterous  passenger,  but  when  such  a  person  endangers,  by 
his  acts  the  lives  of  people,  it  is  the  duty  of  such  conductor  to  remove 
such  passenger  in  order  to  protect  others  from  violence  and  danger. 
Railway  Co.  v.  ValUUy,  845. 

6.  But  this  right  must  be  reasonably  exercised,  and  not  so  as  to  inflict  wan- 
ton or  unnecessary  injury  upon  the  offending  passenger,  nor  so  as  to 
needlessly  place  him  in  circumstances  of  unusual  peril.    Id.  345. 

7.  If,  having  exercised  reasonable  prudence,  considering  the  time^  place, 
and  circumstances,  as  also  the  condition  of  the  drunken  man  himself, 
the  conductor  expels  such  passenger,  who  is  afterward  run  over  and 
killed  by  another  train,  not  in  fault,  the  expulsion  itself  is  not  such  a 
proximate  cause  of  the  death  as  will  make  the  company  liable.  Id.  845. 

See  Railway  v.  Stringer ^  468 ;  Railroad  v.  Infirmary^  566. 
RATIFICATION.    See  Pbincipal  and  Aoent,  4. 
RECORD— 

1.  The  original  action  was  brought  by  Collins  against  Davis,  to  recover  a 
money  judgment.  Upon  trial  in  the  court  of  common  pleas  judgment 
was  rendered  for  plaintiff,  which  was  subsequently  reversed  by  the  dis- 
trict court  on  application  of  the  defendant,  and  in  May,  1875,  a  petition 
in  error  was  allowed  to  be  filed  in  the  court  by  the  plaintiff  to  reverse 
the  judgment  of  reversal.  The  defendant  now  moves  this  court  for  an 
order  to  the  clerk  of  the  court  of  common  pleas,  directing  him  to  send 
up  a  full  transcript  of  the  record  in  the  case;  and,  in  support  of  this 
motion,  represents  that  since  said  judgment  of  reversal,  ana  before  the 
case  came  into  this  court  upon  error,  the  case  was  remanded  to  the 
common  pleas  for  further  proceedings,  where  the  parties  voluntarily 
appeared,  and  the  case  was  again  tried,  without  objection  or  a  sugges- 
tion by  the  plaintiff  that  he  intended  to  prosecute  error  in  this  court  to 
reverse  this  judgment  of  reversal ;  which  second  trial  resulted  in  a  ver- 
dict for  defendant:  Held^  That  these  proceedings  in  the  court  of  com- 
mon pleas,  subsequent  to  the  final  judgment  of  reversal  in  the  district 
court,. form  no  part  of  the  record  of  such  Anal  judgment,  and  can  not 
be  brought  here  upon  suggestion  of  diminution  of  record  and  motion. 
They  should  be  taken  advantage  of  by  answer,  upon  which  an  issue  of 
law  or  fact  may  be  joined.     CoUins  v.  Davis,  76. 

2.  Judicial  notice  can  not  be  taken,  on  the  trial  of  a  case,  of  the.  statutes 
of  a  foreign  country.  When  relied  on,  they  must  be  proved  by  com- 
petent evidence,  like  any  other  fact  material  to  the  case.  Nor  can  they 
be  regarded  by  a  reviewing  court,  when  not  made  part  of  the  record  of 
the  case  sought  to  be  reviewed.    Evans  v.  Reynolds,  168. 
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8.  A  judgment  will  not  be  reversed  on  error  for  the  erroneous  admission 
of  evidence,  where  it  appears  from  the  record  that  the  fact  which  the 
evidence  tended  to  prove  was  admitted  by  the  party  seeking  the  re- 
versal, and  that  the  evidence  was  therefore  in  no  way  prejudicial  to 
him.    Id.  168. 

4.  Affidavits  used  on  a  motion  for  the  continuance  of  a  case,  though  copied 
by  the  clerk  into  the  record,  can  not  be  regarded  as  part  of  the  record, 
and  considered  on  proceedings  in  error,  unless  they  are  made  part  of 
the  record  by  a  bill  of  exceptions.    Schultz  v,  Siaie^  276. 

6.  In  order  to  take  advantage  of  error  in  the  ruling  of  the  court  admit- 
ting testimony,  the  bill  of  exceptions  thereto  must  be  signed  and  filed 
as  part  of  the  record  at  the  trial  term.    E$iabrook  v.  Gebhari,  416. 

6.  If,  however,  a  motion  for  a  new  trial  is  overruled,  and  a  bill  of  excep- 
tions taken,  embodying  all  the  testimony  and  charge  of  the  court,  the 
whole  record  will  be  examined,  to  ascertain  if  the  verdict  is  sustained 
by  the  law  and  the  evidence,  although  the  bill  was  taken  at  the  term 
when  the  motion  for  a  new  trial  was  overruled,  this  being  subsequent 
to  the  trial  term.    Id.  415. 

7.  In  a  trial  before  the  Police  Court  of  Cincinnati  for  a  violation  of  the 
statute  forbidding  common  labor  on  the  first  day  of  the  week  (S.  &  S. 
289),  unless  the  record  shows  that  dafendant  demanded  a  jury,  he  will 
bo  deemed  to  have  waived  it.    BtUtgheimer  v.  State^  485. 

8.  Questions  of  error,  not  specifically  assigned,  are  presumed  to  be  waived 
by  a  party  who  claims  there  is  error,  to  his  prejudice,  in  the  record. 
Pollock  V.  Cohen^  514. 

9.  The  right  to  have  an  action  removed  from  state  to  federal  jurisdiction, 
under  the  act  of  congress  approved  March  2,  1867,  is  a  personal  rigl4 
which  may  be  waived,  and  whether  a  party  has  waivea  his  right  of 
transfer,  and  submitted  his  cause  for  final  adjudication  in  the  state 
court,  is  a  question  to  be  determined  from  the  record.    Id,  514. 

10.  Where  a  case  is  brought  a  second  time  on  the  same  record  by  petition 
in  error,  all  questions  on  such  record  will  be  deemed  settled  by  the  first 
adjudication.  This  rule  extends  not  only  to  questions  actually  presented, 
but  to  all  questions  existing  on  the  record  that  might  have  oeen  pre- 
sented for  adjudication  in  the  first  petition  in  error.  In  such  case  the 
second  petition  in  error  should  be  dismissed.    Id,  514. 

11.  The  findings  of  a  court,  or  of  a  jury,  upon  issue  of  fact,  are  not  subject 
to  review  on  proceedings  in  error,  except  where  it  appears  from  the 
record  that  a  motion  for  a  new  trial  was  made  on  the  ground  that  the 
verdict  is  against  the  evidence,  and  that  such  motion  has  been  overruled. 
Everett  v.  Humnert  562. 

See  Bills  of  Exceptiokb,  1,  2 ;  New  Tbial,  1,  2. 
REMEDIES,  STATUTORY.    See  Statutory  Remedies. 
REMOVAL  OF  CAUSE  FROM  STATE  TO  FEDERAL  COURTS— 

1.  The  several  rulings  in  the  case  of  the  Baltimore  and  Ohio  Railroad  Co. 
v.  Cary  (28  Ohio  St.  208)  are  reaffirmed.    Railway  Co.  v.  Stringer,  468. 

2.  Where,  in  an  action  pending  in  a  state  court,  the  petition  of  the  de- 
fendant for  the  transfer  of  the  case  to  a  circuit  court  of  the  United 
States  is  improperly  overruled,  such  defendant  is  not  bound,  in  order  to 
preserve  his  right  of  removal,  to  disregard  the  overruling  of  his  appli- 
cation,  and  proceed  to  perfect  the  transfer  of  the  case ;  but  may,  with- 
out abandoning  such  right,  remain  in  the  state  court,  and  prevent,  if 
possible,  the  prejudicial  efi^ect  of  its  erroneous  ruling,  by  all  the  moans 
authorized  by  the  laws  of  the  state.    Id.  468. 
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Bbmoyal  of  Cause  from  State  to  Federal  Courts— Cb7i«nw€dL 
8.  The  right  to  have  an  action  removed  from  state  to  federal  jurisdictiont 
under  the  act  of  congress,  approved  March  2,  1867,  is  a  personal  right* 
which  may  be  waived,  and  whether  a  party  has  waived  his  right  of 
transfer,  and  submitted  his  cause  for  final  adjudication  in  the  state  court, 
is  a  question  to  be  determined  from  the  record.    Pollock  v.  Cohen,  614. 

RE3  ADJUDICATA.    See  PoUoek  v.  Cohen,  614. 

REVIEWING  COURT.    See  Court;  Exceptions;  Error;  Charge  of 
Court. 

RIVERS.    See  Navigation,  1,  2. 

ROADS  AND  HIGHWAYS— 

1.  The  finding  by  trustees  of  special  road  districts,  under  section  46  of  the 
statute  relating  to  towns  and  cities  (2  S.  &  O.  1609),  that  two-thirds  of 
the  resident  owners  of  lots  of  land  through  which  a  proposed  improve- 
ment is  to  be  made  have  petitioned  therefor,  is  not  conclusive  of  the 
fact.     Camphell  v.  Pai-k^  644. 

2.  Such  fact  may  be  inquired  into  by  the  court  in  an  action  to  collect  an 
assessment  made  to  pay  for  the  improvement,  as  well  to  support  an  or- 
der to  make  the  same  as  to  impeach  it.    Id.  644. 

8.  It  is  not  essential  that  the  necessary  two-thirds  shall  sis^n  one  petition. 
If  more  than  one  petition  is  actually  pending  when  the  order  is  made, 
and  they  together  contain  the  requisite  number  of  petitioners,  the  power 
to  make  the  order  can  not  be  impeached  on  the  ground  that  the  trustees 
acted  on  one  of  them  only,  which  was  not  signed  by  two  thirds  of  the 
resident  owners.    Id.  644. 

4.  On  the  19th  of  August,  1868,  a  petition  was  presented  for  the  improve- 
ment, which  was  examined  by  the  trustees,  but  they  rejected  it  by  rea- 
son of  a  supposed  defect  of  one  of  the  signatures,  but  did  not  pass  upon 
the  merits  of  the  application.  The  petition  was  not  withdrawn,  nor  did 
any  of  the  signers  withdraw  their  names,  but  it  remained  on  tile  with  the 
trustees  until  the  23d  of  September,  1868,  when  the  project  for  the  im- 
provement being  still  pendini;,  a  second  petition  for  the  same  improve- 
ment was  presented,  and  the  order  made  thereon  ;  the  proper  ordinance 
was  passed  and  published ;  the  work  was  let  and  completed  after  due 
publication,  without  objection  by  the  signers  of  the  first  petition,  whose 
names  are  not  on  the  second:  Held, That  in  the  absence  of  proof  to  the 
contrary,  the  presumption  is  that  those  signing  the  first  petition  con- 
tinued to  be  petitioners  at  the  time  the  order  was  made  on  the  second, 
and  may  be  counted  to  asceriain  if  the  necessary  two-thirds  desired 
the  improvement.    Id.  644. 

6.  Under  the  statutes  relating  to  taxation,  the  guardian  of  minors  is 
charged  with  the  duty  of  representine^  the  real  estate  of  their  wards  in 
listing  it  for  taxation  and  payment  of  taxes,  as  well  as  in  the  general 
management  of  such  estate,  and  as  such  guardian  he  may  represent  his 
ward's  estate,  under  the  statute  above  cited,  either  to  ask  for,  or  oppose 
such  improvement.    Id.  644. 

6.  Where  minor  children,  who  are  tenants  in  common  of  the  lot  of  land 
reside  on  the  same,  they  are  resident  owners,  but  whether  each  is  to  be 
counted  or  all  counted  as  one,  qucere.    Id,  644. 

7.  If  the  names  of  such  minors,  and  of  the  guardian  individually,  are 
signed  to  a  petition  by  direction  of  the  guardian,  and  in  his  presence,  it 
is  equivalent  to  his  signing  as  guardian.    Id.  644. 

RULE  IN  SHELLEY'S  CASE.    See  Wills,  4. 
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SABBATH— 

1.  In  a  trial  before  the  Police  Coart  of  Cincinnati  for  a  violation  of  the 
statute  forbidding  common  labor  on  the  first  day  of  the  week  (S.  &  S. 
289);  unless  the  record  shows  that  defendant  demanded  a  jury,  ho  will 
be  deemed  to  have  waived  it.     BiUigheimer  v.  State,  435. 

2.  This  statute  excludes  from  its  operation  those  '^  who  conscientiously  do 
observe  the  seventh  day  of  the  week  as  the  Sabbath."  But  whether  the 
defendant  is  entitled  to  the  benefit  of  this  proviso  must  be  determined 
from  all  the  evidence  in  the  case,  and  a  finding  of  fact  therein  will  not 
be  disturbed,  unless  cleurly  against  the  weight  of  testimony.    Id,  485. 

SENTENCE  OF  IMPRISONMENT.    See  Judgments,  1,  2. 

SUEIIIFF.    See  Obdebs  and  Decbbss,  1. 

SLANDER— 

1.  Where  words  defamatory  of  the  character  of  a  married  woman  are 
published  in  the  presence  and  hearing  of  her  husband,  he  is  a  compe- 
tent witness  to  prove  the  speaking  of  the  words  in  an  action  of  slander 
brought  by  husoand  and  wife.    Duvnl  v.  Davey^  604. 

2.  In  an  action  of  slander  by  a  woman,  where  the  alleged  defamatory 
words  impute  to  her  a  want  of  chastity,  specific  acts  of  sexual  inter- 
course by  her  can  not  be  given  in  evidence,  for  any  purpose,  under  the 
issue  made  by  a  general  denial.    Id,  604. 

8.  Where  the  slanderous  words  set  out  in  the  petition  charged  the  plaint- 
ifi;  a  female,  with  a  want  of  chastity,  under  such  issue  it  is  competent,  in 
mitigation  of  damages,  to  show  that  plaintiff's  general  reputation  for 
chastity  at  and  prior  to  the  speaking  of  the  words  was  bad.  {Dewitt  v. 
GreenfUld,  5  Ohio,  225,  overruled.)    Id.  604. 

SPECIFIC  PERFORMANCE— 

1.  One  claiming  the  benefit  of  the  rule  that  a  court  of  equitable  jurisdic- 
tion will  consider  as  executed  that  which  in  equity  should  have  been 
executed,  must  show  either  that  he  has  performed,  has  ofiered  to  per- 
form, or  has  been  at  all  times  ready,  willing,  and  able  to  perform  on  his 
part.    BaU  v.  Hall,  184. 

2.  Where  the  conduct  of  the  parties  in  relation  to  a  contract  has  been 
such  as  to  show  a  mutual  abandonment  thereof,  or  where  it  has  been  so 
treated  by  them  that  neither  of  them  could  successfully  invoke  the  aid 
of  a  court  of  equitable  jurisdiction  to  enfurce  a  specific  performance, 
the  rule  that  equity  will  consider  that  done  which  should  have  been 
done,  will  not  operate  as  an  estoppel  to  the  assertion  of  a  clear  legal, 
right.    Id.  184. 

STATUTES  EXAMINED,  CONSTRUED,  ETC.- 

1.  Section  47  of  the  wills  act  of  1840,  and  section  63  of  our  present  wills 
act  (S.  &  C.  16,  26).     Carter  v.  RertdU?^  1. 

2.  Sections  14  and  81  of  the  act  of  April  12,  1858  (S.  &  C.  670),  relating 
to  guardians.     Woodmawne  v.  Woodmanaie,  18. 

8.  Section  174  of  the  administrators  act  (S.  &  C.  599).    Id.  20. 

4.  Section  8  of  the  act  relating  to  gaming  (70  Ohio  L.  191).  Davia  v. 
State,  24. 

5.  Section  109  of  the  criminal  code  (66  Ohio  L.  804).    Pleading.    Id.  26. 

6.  Section  9  of  the  act  concerning  divorce  and  alimony  (S.  &  C.  518). 
Hare  v.  Gibson,  86. 

7.  Statute  (S.  &  C.  742)  relating  to  interest.    McOrea  v.  Martien,  41. 

8.  Act  of  March  22, 1849  (2  Curwen,  1494).  Redemption— bar.  dark 
V.  Potter,  69. 
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Statutes  Examikxd,  Cokstbusd,  vrc-^QmUnued, 
9.  Statute  relating  to  railroads  (69  Ohio  L.  49).    Crossings.    Pemu  Cb.  v. 
Raihffeb,  71. 

10.  Sections  66  and  68  of  the  code  (S.  &  S.  542).  Service  upon  foreign  cor- 
porations.    Railroad  Co,  v.  Tram,  Co.  186. 

11.  Chapter  32  of  the  municipal  code  of  1869  (66  Ohio  L.  220,  221),  relat- 
ing  to  lighting  of  railroads.    Railroad  Co,  v.  Sullivan^  152. 

12.  Sections  488,  484,  545-558  of  the  municipal  code  (66  Ohio  L.  220). 
Kailroads.    Id,  162. 

18.  Section  847  of  the  civil  code.    Depositions.    Ef>ana  v.  Reynolds^  165. 

14.  Section  1  of  the  act  of  April  5,  1866  (S.  &  S.  748),  relating  to  intoxi- 
cating liquors.     Orepel  v.  Siate^  167. 

15.  Section  2  of  the  act  of  May  1,  1854  (S.  &  C.  1481).  Intoxicating 
liquors.    Id.  168. 

16.  Section  7  of  the  act  relating  to  gaming  (1  S.  &  G.  664).  Roberts  v. 
State,  171. 

17.  Section  15  of  the  act  to  establish  an  independent  treasury  (2  S.  Sb  G. 
1606).     Comm'ra  v.  Bank,  194. 

18.  Section  529  of  the  municipal  code.    Neg'  v.  Cincinnati,  218. 

19.  Statute  (S.  &  C.  1255^.  Section  28  (69  Ohio  L.  95).  Section  266  of  the 
civil  code.    Open  ana  close.    Id,  219. 

20.  Section  17  of  the  act  relating  to  assignments  in  insolvency  (S.  &  G. 
713),  as  amended  (8.  &  S.  897).     Com6«  v.  Watson,  281. 

21.  Section  15  of  the  civil  code.    Bar— fraud.    Id,  284. 

22.  Sections  8,  8,  14,  570,  577  of  the  civil  code.  Bar— pleading.  Chinn  v. 
Trustees,  287. 

28.  Sections  290,  291,  298,  294  of  the  civil  code.  Act  of  April  8,  1876  (78 
Ohio  L.  140, 141).    Exceptions.    Dayton  v.  Hinsey,  262. 

24.  Section  4  of  the  act  of  May  1,  1854  (S.  &  G.  1481).  Intoxicating 
liquors.    Schultz  v.  State,  276. 

25.  Act  of  March  8,  1884  (82  Ohio  L.  351).  Act  of  March  20,  1840  (1 
Curwen,  619).  Act  of  March  29,  1841  (1  Curwen,  796).  Turnpiise 
companies.    Harper  v.  Ampf,  291. 

26.  Act  of  January  17,  1817  (1  Curwen,  466).  Act  of  March  24,  1887  (1 
Curwen,  880).    Turnpike  companies — corporations.    Id,  294. 

27.  Act  of  May  1, 1854  (4  Curwen,  2651),  amended  (4  Curwen,  8165).  Id, 
296. 

28.  Section  297  of  the  civil  code.    New  trial.    Railroad  v.  Porter,  882. 

29.  Sections  25  and  27  of  the  civil  code.    Parties.    RatcUffy,  Warner,  889. 

80.  Section  188  of  the  criminal  code.  Challenge  of  jury.  Koch  v.  Statt, 
852. 

81.  Section  8  of  the  statute  (70  Ohio  L.  168).  Section  21  (70  Ohio  L.  178). 
Jurors.    Id.  866. 

82.  Section  59  of  the  wills  act  of  March  23, 1840,  as  amended  March  8, 
1845.    Elsiner  v.  Fife,  368. 

88.  Section  65  (S.  &  C.  1629;  48  Ohio  L.  66).    Wills.    Id.  871. 

84.  Statute  (S.  &  S.  891).    Married  women.    Rice  v.  Railroad,  885. 

85.  Sections  20,  21,  28,  25,  87  of  an  act  for  the  incorporation,  etc.,  of  life 
insurance  companies.    Ins,  Co.  v.  EUis,  888,  898,  894,  895. 

86.  Section  294  of  the  code.    Exceptions.    Estabrooh  v.  Qebhart,  419. 
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87.  Section  2  (4)  of  the  act  of  April  18,  1865  (S.  &  S.  919).    €k)unty  treas- 
urer.   State  V.  KeUy,  428. 

88.  Sections  16,  26,  27  of  the  code.    Limitations— parties.    Id,  480. 

89.  Sections  810  and  818  of  the  code,  as  amended  March  2, 1871.  Evidence. 
Elliott  y.  Shawy  481,  482. 

40.  Statute  (S.  &  S.  289),  forbidding  common  labor  on  the  first  day  of  the 
viQtk,    BUligheimer  v.  State,  485. 

41.  Section  192  of  the  criminal  code  (66  Ohio  L.  816).    Id.  487. 

42.  Section  8  of  the  act  of  May  1,  1854  (2  S.  &  C.  1184).    Intoxicating 
liquors.    Id,  488. 

48.  Section  167  (66  Ohio  L.  176).    Police  judge.    Id.  441. 

44.  Act  of  1850  (2  S.  &  0.  1145).    Exemptions.    Jackson  v.  Iteid^  448. 

45.  Sections  85  and  122  of  the  civil  code.    Pleading.    Sargent  v.  Railroad, 
449,  450. 

46.  Section  1  of  the  act  relating  to  intoxicating  liquors  (S.  &  C.  1181).  Far^ 
rell  y.  State^  456. 

47.  Section  98  of  the  municipal  code.    Ordinances.    Bloom  y.  Xenia^  461. 

48.  Act  of  March  19, 1809  (66  Ohio  L.  88).    Remoyal  of  action  from  state 
to  federal  courts.    Railway  y.  Stringer,  472. 

49.  Sections  6  and  9  of  the  act  of  February  28, 1846  (44  Ohio  L.  168).  State 
y.  Ck>lUge,  490. 

50.  Act  of  April  5, 1866  (68  Ohio  L.  211).    Id.  491. 

51.  Section  46  of  the  towns  and  cities  act,  as  amended  in  1858  (51  Ohio  L. 
876 ;  2  S.  &  0,  1509).     Campbell  y.  Park,  556. 

52.  Act  of  April  8, 1865  (S.  &  S.  756).    Taxation.    Sections  69,  70,  71  of 
the  tax  laws  (S.  &  C.  1403).    Id.  561. 

58.  Act  of  April  12,  1858  (S.  A  C.  1155).    New  trial.    Everett  y.  Sumner, 

564. 
54.  Act  of  March  25,  1859  (S.  &  C.  881).    Section  8  (S.  &  C.  882).    Sec- 
tion 2  (S.  &  C.  649).   Bailroads— fences.   Railroad  Co.  y.  Infirmary,  570. 
66.  Sections  53  and  58  of  the  civil  code.    Yenue^summons.    Drea  v.  Car* 

rington,  599. 
66.  Sections  87,  89,  261,  268  of  the  civil  code.     Pleading.    Id.  602. 
STATUTE  OF  FRAUDS.    See  Fbaudb,  Statute  of. 
STATUTO|lY  REMEDIES— 

1.  Where  a  statute  creates  a  new  offense  by  prohibiting  and  making  un- 
lawful anytliing  which  was  lawful  before,  and  provides  a  specific  rem. 
edy  against  such  new  offense  (not  antecedently  unlawful)  by  a  particu- 
lar sanction  and  method  of  proceeding,  that  method  of  proceeding,  and 
none  other,  must  be  preserved.     Commisaionera  v.  Bank,  194. 

2.  By  section  15  of  **  an*  act  to  establish  an  independent  treasury  of  the 
State  of  Ohio,"  any  person  advising,  aiding,  or  participating  in  the  loan- 
ing of  the  public  moneys,  is,  with  the  public  officer  who  makes  such 
loan,  guilty  of  embezzlement,  and  on  conviction  is  subject  to  imprison- 
ment nnd  to  a  fine  in  double  the  amount  so  embezzled.  Such  fine  is  a 
ludgment  in  favor  of  the  party  whose  funds  are  so  embezzled,  to  be  col- 
lected as  other  judgments  at  law,  and  can  only  be  satisfied  or  released 
by  such  party :  Held,  That  for  a  violation  of  said  section,  by  advising, 
aiding,  or  participating  in  lending  the  public  moneys,  this  section  pro- 
vides for  a  new  offense,  and  gives  a  specific  remedy  to  the  injured  party 
in  the  judgment  therein  provided  for,  and  such  remedy  is  exclusive  of  a 
civil  action  for  the  same  offense.    Id,  194. 


Digitized  by  VjOOQIC 


668  INDEX. 

Stockholders— Trosto. 


STOCKHOLDERS.    See  Cobporations. 

SUMMONS,  SBRVICB  OF.    See  Jurisdiction,  2,  8,  4,  5. 

SURETIES— 
Where  a  partner  borrows  money  on  the  credit  of  his  individaal  note, 
which  is  signed  also  by  a  surety,  such  borrowing  does  not  create  a  part- 
nership  debt,  though  the  money  be  applied  to  partnership  purposes; 
and  the  principal  of  such  surety  is  the  individual  partner,  with  whom 
he  joins  in  the  execution  of  the  note,  and  not  the  partners  generally. 
Peterson  v.  Roach^  374. 
See  Insurance,  9 ;  County  Treasurer,  1,  2. 

TAXATION.    See  Railroads,  4;  Roads  and  Hiohwatb^  5;  Guardian 
AND  Ward,  8,  4. 

TENANTS  IN  COMMON.    See  Hoyt  v.  Day,  101. 

TESTIMONY.    See  Etidence. 

"TITLE.    See  Mortgages  or  Realty,  2,  8,  4  ;  Contsyakcxb. 

TIMBER.    See  Damages,  10. 

TOWNSHIP  TRUSTEES.    See  Jury,  8. 

TREASURER.    See  County  Teeasurbb. 

TRESPASS.    See  Damages,  10. 

TRIAL— 

1.  Under  the  provisions  of  the  statute  authorizing  a  municipal  corpora- 
tion to  appropriate  land  to  a  public  use,  such  corporation  must  secure 
an  '<  inquiry  into  and  assessment  of  compensation,"  by  a  jury,  to  the 
owner  of  the  property  sought  to  be  appropriated,  which  inquiry  and  as- 
.sessment  must  be,  not  merely  nominal,  but  actual,  and  made  upon  proof 
of  the  value  of  tiie  property,  or  the  corporation  may  be  defeated  in  the 
appropriation ;  it  is,  therefore,  not  such  error  as  will  warrant  the  re- 
versal of  a  judgment  for  the  court  before  which  the  inquiry  is  held,  to 
permit  such  corporation  to  open  and  close  the  evidence  and  argument 
to  the  jury.     Keff  v.  Cincinnati^  216. 

2.  The  party  holding  the  affirmative  of  the  issue,  as  a  general  rule,  ought 
to  f  pen  and  close  the  evidence  and  argument;  and  there  being  a  num- 
ber of  issues,  if  the  plaintiff  holds  the  affirmative  of  any  one,  or  if  any 
evidence  material  to  his  case  is  required  from  him,  he  ought  to  begin. 
In  determining  the  question,  however,  upon  a  complicated  state  of 
pleading,  a  liberal  discretion  is  allowed  to  the  court  trying  the  cause, 
and  this  discretion  will  not  be  reviewed,  except  upon  a  plain  case  of 
error.     Mouigomery  v.  Swindler ^  2*24. 

8.  In  the  Police  Court  of  Cincinnati,  defendant  having  filed  a  plea  set- 
ting forth  matter  of  defense  merely,  it  was  not  error  in  the  judge,  with- 
out passing  upon  this  plea,  to  direct  a  plea  of  not  guilty  to  be  filed,  the 
accused  standing  mute,  and  to  proceed  with  the  trial,  when  the  evidence 
heard  under  the  plea  of  not  guilty  could  have  had  no  other  or  different 
result,  if  based  under  the  plea  which  defendant  did  file.  BUltgheimer 
V.  Siate,  436. 

4.  In  a  trial  before  the  Police  Court  of  Cincinnati  for  a  violation  of  the 
statute  forbidding  common  labor  on  the  first  day  of  the  week  (S.  <&  S. 
289),  unless  the  record  sh  )ws  that  defendant  demanded  a  jury,  he  will 
be  deemed  to  have  waived  it.    Id,  436. 

Sec  Action,  4. 
TRUSTS— 

1.  A  party  holding  one  of  a  scries  of  notes  secured  by  chattel  mortgage, 
who  obtains  possession  of  the  property  mortgaged,  holds  it  in  trust  for 
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Trvbts— Continued. 

the  owners  of  the  notes;  and  if  he  purchnse  saoh  property  at  a  sale 
made  by  himself,  he  will  be  held  to  account  for  the  fair  value  of  the 
same.    Beard  t.  Wesiennanf  29. 

2.  Where  the  grantee  of  land  holds  the  purchase-mone^  in  his  hands  afler 
it  becomes  due  by  agreement  with  tne  grantor,  to  indemnify  himself 
from  loss  by  reason  of  an  incumbrance  on  the  land,  and  remains  in  pos- 
session of  the  land  and  enjoyment  of  the  rents  and  profits  thereof  until 
the  incumbrance  is  removed,  he  holds  the  amount  due  to  the  grantor  as  his 
trustee,  and  if  he  uses  the  money  for  his  own  benefit,  he  is  chargeable 
with  interest  on  the  money  from  the  time  it  became  due  until  paid.  Mo 
Crta  V.  Martien,  88. 

8.  It  is  the  peculiar  province  of  equity  to  take  cognizance  of  transactions 
growing  out  of  relations  of  trust,  and  to  prevent  those  holding  such  po- 
sitions from  using  them  and  their  influence  for  their  own  aggrandize- 
ment.   Berkmeyer  v.  KeUerman^  239. 

4.  All  the  power,  influence  and  skill  of  one  occupying  such  a  relation, 
is  to  be  used  for  the  advantage  of  the  boneflcial  owner,  and  not  for  per- 
sonal gain;  and  all  increase,  gains,  and  profits,  whether  arising  from  the 
natural  increase  in  value  of  the  property,  or  from  the  management  of 
the  trustee,  are  the  absolute  property  of  the  beneficiary.    Id.  289. 

5.  One  standing  in  the  relation  of  a  parent  and  guardian,  in  fact,  of  a 
minor,  having  the  custody  and  control  of  such  minor,  and  of  its  prop- 
erty during  such  minority,  is  bound  to  the  most  scrupulous  good  faith 
in  the  management  of  the  estate;  and  where,  on  such  minor  coming  of 
age,  he  attempts  to  make  a  settlement  of  his  trust  with  him,  a  court  of 
equity  will  examine  the  transaction  with  extreme  jealousy,  to  see  that 
no  undue  infiuence  has  been  exercised ;  that  the  parties  have  been  put 
on  an  equal  footing,  by  full  disclosures,  and  that  no  advantage  has  been 
taken.    Id,  289. 

6.  Where  a  party  occupying  such  a  relation  claims  any  benefit  or  advan- 
tage from  a  settlement  with  his  ward  on  his  coming  of  age,  of  his  trust 
transactions,  the  burden  of  proof  is  on  him  to  show  that  he  has  made 
full  disclosures;  that  he  has  exercised  no  undue  infiuence;  and  that 
such  settlement  is  fair  and  equitable.    Id.  239. 

7.  A  conveyance  by  such  minor,  on  the  day  he  comes  of  age,  of  all  his 
real  estate  to  the  persons  occupying  such  relations,  in  execution  of  such 
a  settlement  made  for  such  minor  by  others  not  authorized  to  bind  it, 
and  while  he  is  still  under  their  infiuence  and  control,  and  not  advised 
of  his  rights,  is  not  binding,  and  can  only  be  upheld  in  a  court  of 
equity  by  clear  proof  that  under  all  the  circumstances  it  is  just  and 
equitable.    Id,  289. 

8.  If  the  settlement  relied  on  to  uphold  such  conveyance  embraces  dis- 
tinct and  several  claims  of  two  or  more,  who  hold  such  relations  to 
the  child,  such  conveyance  may  be  sustained  as  to  one,  and  set  aside 
as  to  the  others,  according  as  the  equity  of  the  case  will  warrant.  Id. 
289. 

9.  A  trust  raised  by  implication  of  law  may  be  proved  by  parol.  Newton 
V.  Taylor^  899. 

10.  An  implied  or  constructive  trust  may  be  established  from  the  acts  of  a 
party  who  has  obtained  money  upon  the  faith  of  his  agreement  to  buy 
lands  in  the  name  of  his  wife,  and,  having  bought  them,  takes  the  title 
to  himself.    Id.  899. 

11.  A  husband,  so  receiving  money,  which  would  not  have  been  advanced 
except  upon  the  agreement  that  it  was  for  the  wife's  benefit,  and  to  be 
invested  in  her  name,  is  an  agent  for  the  wife,  and  by  taking  the  deed 
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to  himself  under  such  circamstanoes,  makes  himself  a  trustee  ex  male- 
ficio.    Id,  899. 

12.  If  the  hushand  is  a  participant  in  inducing  the  purchase  for  the  wife's 
henefit,  receives  the  money  for  that  purpose  to  invest  in  her  name,  and 
then  huys  for  him^elf,  this  is  such  a  fraud  as  will  create  a  trust  against 
him,  and  those  claiming  under  him  with  notice.    Id.  899. 

18.  It  is  a  well  settled  rule  in  equity,  that  a  trustee  is  not  permitted  to  so 
manage  the  subject  of  his  trust  as  to  make  prolSts  or  gain  therefrom  for 
himself.    The  fcieneficiaries  in  the  trust  have  a  right  to  expect  and  re- 

2uire  the  exercise  of  his  best  judgment,  care,  and  diligence  on  their  be- 
alf,  and  the  gains  resulting  therefrom  inure  to  their  sole  benefit.     Oox 
V.  John,  582. 
14.  What  such  trustee  may  not  do  directly,  he  is  not  permitted  to  do  through 

the  intervention  of  an  agent  or  attorney.    Id,  682. 
16.  An  administrator  can  not,  thci'efore,  be  allowed,  directly,  or  through 
his  attorney,  to  compromise,  adjust,  and  settle  claims  against  the  estate 
for  which  he  is  acting,  for  less  than  their  face,  and  to  put  the  difference 
in  his  own  pocket.    Id.  532. 
16.  And  the  rule  is  the  same,  whether  the  attorney,  through  whom  such 
compromise    and    settlement  is  effected,  acts    for  the  administrator 
officially  or  personally ;  and  whether  he  acts,  in  making  such  settlement, 
as  the  attorney  of  the  administrator,  solely,  or  for  him  and  others, 
with  a  view  to*their  joint  profit.     What  the  administrator  may  not  do 
singly,  the  policy  of  the  law  will  not  permit  him  to  participate  in  do- 
ing.   In  either  case  the  discounts  obtained  from  creditors  must  inure  to 
the  benefit  of  the  estate.    Id.  582. 
See  ExEcuTOBS  and  Administrators. 
TRUSTEES.    See  Roads  and  Highways,  1,  2,  8,  4,  5. 
VENDOR'S  LIEN.    See  Liuns,  2. 
VENUE.    See  Drea  v.  Carringitm,  596. 
VERDICT— 
In  an  action  for  the  recovery  of  damages,  tried  by  a  jury,  if  the  ver- 
dict shows  upon  its  face  that  the  damages  assessed  have  been  estimated 
upon  an  erroneous  and  illegal  basis,  such  verdict  should,  on  the  motion 
or  the  party  prejudiced  thereby,  be  set  aside ;  and  it  is  error  to  enter 
judgment  thereon,  against  his  objection.    Holden  v.  Belmont^  586. 
See  Rbcobd,  6. 
WAIVEIU- 

1.  In  a  trial  before  the  Police  Court  of  Cincinnati,  for  a  violation  of  the 
statute  forbidding  common  labor  on  the  first  day  of  the  week  (S.  &  S. 
289),  unless  the  record  shows  that  defendant  demanded  a  jury,  he  will 
be  deemed  to  have  waived  it.    BUligheimer  v.  Stats,  486. 

2.  Where,  in  an  action  pending  in  a  state  court,  the  petition  of  the  de- 
fendant for  the  transfer  of  the  case  to  a  Circuit  (^ourt  of  the  United 
States  is  improperly  overruled,  such  defendant  is  not  bound,  in  order  to 
preserve  his  right  of  removal,  to  disregard  the  overruling  of  his  appli- 
cation, and  proceed  to  perfect  the  transfer  of  the  case ;  but  may,  with- 
out abandoning  such  right,  remain  in  the  state  court,  and  prevent,  if 
possible,  the  prejudicial  effect  of  its  erroneous  ruling,  by  all  the  means 
authorized  by  the  laws  of  the  state.    Railway  Co.  v.  Stringer^  468. 

8.  Questions  of  error,  not  specifically  assigned,  are  presumed  to  be  waived 
by  a  party  who  claims  there  is  error,  to  his  prejudice,  in  the  record.  Pol- 
lock V.  Cohen,  614. 
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4.  The  riffht  to  have  an  action  removed  from  state  to  federal  jurisdiction, 
under  tlie  act  of  congress  approved  March  2,  1867,  is  a  personal  right, 
which  may  be  waived;  and  whether  a  party  has  waived  his  right  of 
transfer,  and  submitted  his  cause  for  final  adjudication  in  the  state  court, 
is  a  question  to  be  determined  from  the'  record.    Jd,  614. 

WIDOW.    See  Wills,  11. 
WILLS— 

1.  In  the  construction  of  a  will,  it  is  well  settled  as  a  paramount  rule,  in 
this  state,  that  the  intention  of  the  testator,  as  gathered  from  the  whole 
will,  must  control,  when  such  intention  is  not  m  conflict  with  the  law 
or  against  public  policy.     Carter  v.  Reddisk^  1. 

2.  Words  in  a  will  are  to  be  understood  according  to  their  ordinary,  natural, 
and  legal  signification,  unless  it  is  manifest  from  the  context,  or  from 
other  provisions  in  the  will,  that  the  testator  has  used  them  in  a  differ- 
ent sense,  and  unless  the  sense  in  which  they  were  used  is  clearly  ap- 
parent.   Id.  1. 

8.  Where  real  estate  is  devised  to  A.,  an  infant  son  of  the  testator,  in  gen- 
eral terms,  and  the  devise  is  followed  by  a  habendum  "  during  his  natural 
life,  and  to  his  heirs,"  together  with  a  limitation  over  to  certain  nephews 
and  nieces,  in  case  A.  shall  die  within  age,  and  without  lawful  issue,  the 
word  "  heirs,"  in  the  habendum^  will  be  construed  as  a  word  of  limita- 
tion, enlarging  the  life  estate  to  a  defeasible  estate  in  fee  simple,  if  such 
construction  be  conformable  to  the  general  scope  of  the  will,  and  the 
apparent  scheme  of  disposition,  and  consistent  with  all  the  other  pro- 
visions of  the  will ;  anci  where  a  difl^erent  construction  would  leave  the 
fee  of  the  premises  undisposed  of,  in  the  event  of  A.'s  death,  without 
issue,  after  becoming  of  full  age.    Id.  1. 

4.  The  47th  section  of  the  wills  act,  of  1840,  and  the  corresponding  53d 
section  of  our  present  wills  act,  were  intended  merely  to  forbid  the  ap- 
plication of  the  rule  in  »Shelley's  case,  where  such  application  would  cfe- 
feat  the  manifest  intention  of  the  testator.    Id,  1. 

6.  A  testator,  whose  estate  consisted  of  a  single  tract  of  land,  occupied  as  a 
homestead,  and  some  personal  property,  devised  and  bequeathed  to  his 
wife  one-half  of  all  his  real  and  personal  estate,  and  the  other  half  to 
his  brothers  and  sisters,  and  the  children  of  a  deceased  sister,  naming 
each,  and  specifying  the  proportion  or  share  of  each.  He  appointed  an 
executor,  and  authorized  and  empowered  him  to  sell  and  convey  "all 
said  real  estate  to  the  purchaser  or  purchasers  thereof,  if  necessary  for 
the  purpose  of  distributing  "  it  '*  among  the  devisees  and  legatees  afore- 
said:" Ileldf  That  this  was  a  devise  in  fee,  to  each  of  the  devisees  by 
name,  of  an  undivided  estate  in  land,  in  the  proportions  specified,  and 
not  a  bequest  of  the  proceeds  of  said  land.    Hoyt  v.  Day^  101. 

6.  That  the  power  of  sale  vested  in  the  executor  was  a  naked  power  only 
not  a  power  coupled  with  an  interest  in  the  land,  and  could  only  be  ex- 
ercised, if  necessary,  for  the  purpose  of  making  distribution  among  the 
devisees.    Id.  101. 

7.  Each  of  said  devisees  holds  his  share  as  a  tenant  in  common  with  the 
others,  and  is  entitled  to  all  the  rights  of  such  tenancy,  subject  only  to 
the  power  of  sale.    Id.  101. 

8.  The  power  of  sale  was  not  absolute.  It  could  only  be  exercised,  if  nec- 
essary, for  the  purposes  of  distributing  the  estate.  Its  exercise  must  be 
limited  to  the  purposes  for  which  it  was  granted.    Id,  101. 
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9.  A  devisee  may  sell  and  convey  his  undivided  share  as  real  estate,  be- 
fore distribution,  but  the  purchaser  takes  the  same,  subject  to  this  power 
of  sale,  the  same  as  his  grantor,  if  its  exercise  becomes  necessary. 
Id,  101. 

10.  The  devisees,  or  their  grantees,  have  each  the  right  to  hold  his  share  in 
severalty,  if  the  same  can  be  set  off  without  manifest  injury  to  the 
others ;  but  if  distribution  can  not  be  made  in  land,  and  it  bcicomes  nec- 
essary to  sell,  to  make  a  proper  division,  then  the  executor  is  authorized 
to  sell  the. whole,  notwithstanding  a  prior  conveyance  of  an  undivided 
interest  by  one  of  the  devisees.    Id,  IQl. 

11.  By  proceedings  in  partition,  the  widow  had  her  half  assigned  to  her  in 
land :  Held^  That  the  power  of  sale  was  not  thereby  defeated  as  to  the 
other  half,  if  the  necessity  existed  for  a  sale,  to  make  distribution  among 
the  other  devisees.    Id,  101. 

12.  The  defendant  acquired  title  to  an  undivided  share,  by  purchase  of  a 
devisee.  The  plaintiffs  afterward  purchased  and  received  a  deed  for  the 
whole,  including  defendant's  share,  from  the  executor.  The  plaintiffs 
can  not  maintain  their  title  to  the  share  of  defendant,  unless  the  neces- 
sity existed  for  a  sale  of  the  whole,  and  a  court  of  equity  will  not  enjoin 
proceedings  in  partition  to  have  such  share  set  off  in  land,  unless  it  ap>- 
pears  that  such  share  can  not  be  so  set  off,  without  manifest  injury  to  the 
mterests  of  his  co-tenants.    Id,  101. 

18.  In  construing  a  will,  extrinsic  evidence  may  be  received  to  show  the 
circumstances  under  which  it  was  made.  The  testator  having  used  the 
phrase  "my  two  farms,"  such  evidence  may  be  introduced  to  show  the 
, situation  of  the  land,  and  the  manner  in  which  it  had  been  used  and 
treated,  in  order  to  ascertain  whether  a  disconnected  piece  of  woodland 
was,  in  fact,  a  part  of  one  of  the  "two  farms,"  so  as  to  pass  under  the 
devise.    Blaekv.HUl,  818. 

14.  The  residuary  clause  of  a  will  was  in  these  words:  *'  I  bequeath  to  my 
daughters,  Mary  Ann  and  Eliza,  and  their  heirs,  all  the  residue  of  my  es- 
tate,  real,  personal,  and  mixed,  in  equal  shares  ;  and  in  case  the  said  Eliza 
shall  decease  without  lawful  heirs  of  her  body,  her  share  to  pass  to  the 
said  Mary  Ann  Hunter  and  her  heirs."  The  estate  was  settled  up,  leav- 
ing a  residuum  in  money,  which  in  pursuance  of  the  will  was  equally  di- 
vided between  the  two  daughters  who  were  then  living.  Mary  Ann 
died,  leaving  as  heirs  two  children.  Afterward  Eliza  died  without  heirs 
of  her  body:  Held^  In  the  absence  of  anything  in  the  will  to  the 
contrary,  it  was  the  duty  of  the  executor,  upon  the  settlement  of  the 
estate,  to  make  distribution  as  therein  expressly  directed,  and  such 
distribution  was  a  proper  and  complete  administration  of  his  trust  in 
relation  to  such  bequest.    Raicliff  v.  Waimer^  884. 

16.  Whether  the  bequest  over,  on  the  death  of  Eliza  without  heirs  of  her 
body,  is  void,  because  inconsistent  with  the  bequest  to  her  and  her 
heirs,  or  was  valid  :  Qucere  f    Id,  834. 

16.  But  if  valid,  they,  and  not  the  personal  representative  of  the  testator, 
are  the  proper  plaintiffs,  to  assert  their  rights,  after  final  distribution  of 
such  bequest  as  directed  by  the  will.    Id.  884. 

17.  Where  a  testator  makes  no  disposition  of  his  real  estate,  other  than  by 
directing  that  it  shall  be  sold  by  his  executors  and  the  proceeds  paid  to 
a  trustee  named  in  the  will,  for  the  benefit  of  certain  legatees,  the  legal 
title  to  his  real  estate  descends  to  his  heirs,  subject  to  the  execution  of 
the  power  conferred  on  the  executors ;  but  the  right  of  possession  passes 
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with  the  will  to  the  executors,  to  enable  them  to  effect  the  objects  of  the 
testator.    EUiner  v.  Fife,  358. 

18.  Where  such  executors,  after  accepting  the  trust,  resign  their  office  as 
executors,  their  authority  to  execute  the  power  of  sale  conferred  by  the 
will  upon  them  as  executors  expires  with  their  office.    Jd,  858. 

19.  Under  the  provisions  of  section  69  of  the  wills  act  of  March  23,  1840, 
as  amended  March  8,  1845,  where  a  will  directs  land  to  be  sold  by  the 
executors,  and  they  resign  without  having  executed  the  power,  the  sale 
or  conveyance,  or  both,  may  be  made  by  an  administrator  with  the  will 
annexed.    Id,  358. 

20.  Where  an  administrator  with  the  will  annexed,  in  the  execution  of  such 
power,  sells  land  and  gives  the  purchaser  a  title  bond  and  possession  of 
the  premises,  the  purchaser  acquires  thereby  an  equitable  right,  on  pay- 
ment of  the  purchase  price,  to  a  conveyance  of  the  land ;  but  such  pur- 
chaser has  no  right  to  demand  a  conveyance  until  the  purchase- money 
is  paid.    Jd,  358. 

21.  Where  such  administrator  resigns  his  office  and  wholly  abandons  the 
administration  of  the  estate,  his  authority  under  the  statute  to  execute 
such  power  conferred  by  the  will  ceases;  and  a  deed,  made  by  him  aft- 
erward, of  land  sold  by  him  while  in  office,  and  before  the  purchaser 
is  entitled  to  a  deed,  conveys  no  title  to  the  land.    Jd.  358. 

22.  Where  neither  party  has  the  legal  title,  the  rule  which  protects  a  bona 
fide  purchaser  without  notice  docs  not  apply ;  and  where  in  such  case 
the  equities  are  equal,  the  oldest  equity  must  prevail.  Nor  is  the  rule 
available  against  one  who  unites  in  himself  both  the  legal  and  equitable 
titles.    Jd.  358. 

23.  Where  a  testator  directed  his  land  to  be  sold  by  his  executors,  and  the 
proceeds  to  be  paid  at  a  specified  time,  to  certain  legatees,  to  whom  he 
bequeathed  his  whole  estate ;  and  in  execution  of  the  power  of  sale,  the 
land  was  sold,  and  possession  with  a  title  bond  was  given  to  the  pur- 
chaser,  but  the  purchase-money  had  not  been  paid,  nor  a  conveyance  of 
the  land  made  when  the  time  arrived  for  the  payment  of  the  money  to 
the  legatees :  Held,  That  the  legacies  were  an  equitable  charge  upon  the 
land,  and  that  the  legatees  had  the  right  in  equity  to  subject  the  land 
to  the  payment  of  the  purchase-money.    Jd.  358. 

WITNESS  ES- 

1.  A  wife  is  not  a  competent  witness  for  her  husband  in  a  criminal  prose- 
cution, and  her  incompetency  in  such  cases  is  not  removed  by  either  the 
criminal  or  civil  codes  of  procedure.     Schultz  v.  State,  27C. 

2.  A  witness  may  be  cross-examined  as  to  his  examination-in-chief,  in  all 
its  bearings,  and  as  to  whatever  goes  to  explain  or  modify  what  he  has 
stated  in  his  examination-in-chief.  The  right  to  cross-examine  extends, 
in  any  view,  to  all  matters  connected  with  the  ree  gesias.  Martin  v. 
Elden,  282. 

3.  The  denial  of  such  right,  upon  a  trial,  is  error,  for  which  a  judgment 
may  be  reversed  by  a  reviewing  court,  though  the  cross-examiner  dues 
not  disclose  the  answers  which  he  expects  to  elicit  by  such  cross- 
examination.  The  rule  requiring  such  disclosure  is  not,  ordinarily,  ap- 
plicable to  what  is  strictly  cross-examination.    Jd.  282. 

4.  The  provision  of  section  313  of  the  code,  as  amended  March  2,  1871, 
which  excludes  a  party  from  testifying  in  a  civil  action  where  the  ad- 
verse party  claims  as  "  grantee  "  of  a  deceased  person,  does  not  apply  to 
the  assignee  of  a  chose  m  action.    Elliott  v.  Shaw,  431. 
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6.  In  an  action  on  a  promissory  note,  against  one  purporting  to  be  the 
maker,  by  an  assignee  of  the  note  from  its  original  holder  and  owner, 
who  died  after  the  assignment,  the  defendant  is  a  competent  witness  to 
prove  any  fact  material  to  the  issue  in  the  case,  whether  it  transpired 
before  or  after  the  death  of  the  assignor.  Id.  431, 
6.  Where  words  defamatory  of  a  married  woman  are  published  in  the 
presence  and  hearing  of  her  husband,  he  is  a  competent  witness  to 

grove  the  speaking  of  the  words  in  an  action  of  slander  brought  by 
usband  and  wife.    Duval  v.  Davei/y  604 


Digitized  by  VjOOQ  IC 


Digitized  by  LjOOQ  IC 


Digitized  by  VjOOQ  IC 


